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QUESTION PRESENTED 
In Ricci v. DeStefano, applying its newly adopted 

strong-basis-in-evidence standard, this Court ordered 
summary judgment in a Title VII disparate-
treatment lawsuit against Petitioner City of New 
Haven based on its decision not to certify the results 
of promotional examinations administered in its 
Department of Fire Services.  See 129 S. Ct. 2658, 
2681 (2009).  The Court further recognized that “[i]f, 
after the City certifies the test results, the City faces 
a disparate-impact suit, then in light of our holding 
today it should be clear that the City would avoid 
disparate-impact liability based on the strong basis 
in evidence that, had it not certified the results, it 
would have been subject to disparate-treatment 
liability.”  Id.  A panel of the Second Circuit 
nevertheless rejected the Court’s interpretation of the 
strong-basis-in-evidence standard and held that the 
City could face disparate-impact liability for the very 
certification that this Court ordered it to undertake.  
Pet. App. 3a.  The question presented is: 

Whether a lower court may disregard 
this Court’s express guidance and create 
Title VII disparate-impact liability for 
actions this Court ordered an employer 
to undertake as a remedy for a Title VII 
disparate-treatment violation. 
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PARTIES TO THE PROCEEDING 
Petitioner is the City of New Haven, Connecticut, 

defendant-appellee below. 
Respondent is Michael Briscoe, plaintiff-appellant 

below. 
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PETITION FOR A WRIT OF CERTIORARI 
The City of New Haven, Connecticut respectfully 

petitions for a writ of certiorari to review or 
summarily reverse the judgment of the United States 
Court of Appeals for the Second Circuit. 

OPINIONS BELOW 
The Second Circuit panel opinion (Pet. App. 3a) is 

reported at 654 F.3d 200.  The Second Circuit’s order 
denying panel rehearing and rehearing en banc is 
unreported.  Pet. App. 1a. 

JURISDICTION 
The Second Circuit panel issued an opinion on 

August 15, 2011.  Pet. App. 3a.  The Second Circuit’s 
judgment became final when it denied panel 
rehearing and rehearing en banc on November 17, 
2011.  Id. at 1a.  This Court has jurisdiction under 28 
U.S.C. § 1254(1).   

INTRODUCTION 
The panel’s decision flagrantly contravenes this 

Court’s guidance in Ricci v. DeStefano, 129 S. Ct. 
2658 (2009), and exposes the City to Title VII 
disparate-impact liability for implementing the very 
remedies that the Court mandated in that case.  In 
Ricci, this Court concluded that the strong-basis-in-
evidence test resolves any conflict between Title VII’s 
disparate-treatment and disparate-impact provisions, 
and determined that the City had “no evidence” to 
conclude that it would face disparate-impact liability 
when it had refused to certify the results of a 
promotional examination in its Department of Fire 
Services.  129 S. Ct. at 2681.  The Court therefore 
determined that the City’s refusal to “certif[y] the 
test results,” out of a concern with the examinations’ 
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disparate impact on minority candidates, violated 
Title VII’s disparate-treatment prohibition.  Id. 

The Court anticipated that the City might face a 
disparate-impact challenge to its certification of the 
exam results, and that upholding such a challenge 
would trap the City in conflicting Title VII 
obligations.  See id.  Thus, as a necessary premise of 
its ruling, the Court further directed: 

Our holding today clarifies how Title VII 
applies to resolve competing 
expectations under the disparate-
treatment and disparate-impact 
provisions.  If, after it certifies the test 
results, the City faces a disparate-
impact suit, then in light of our holding 
today it should be clear that the City 
would avoid disparate-impact liability 
based on the strong basis in evidence 
that, had it not certified the results, it 
would have been subject to disparate-
treatment liability. 

Id. 
The Second Circuit panel below acknowledged that 

this Court in Ricci took the “[u]nusual[]” step of 
ordering a summary judgment that required the City 
“to certify the results,” and even quoted the Court’s 
guidance that the City “would avoid disparate-impact 
liability” for that action.  Pet. App. 5a.  Yet the panel 
brushed aside the Court’s guidance as “dicta . . . 
perhaps attributable to a simple logical error.”  Id. at 
14a.  The panel thus held that, notwithstanding 
Ricci, the City could face disparate-impact liability 
for certifying the exam results.  Id. at 4a. 
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The panel’s decision thus squarely contradicts this 
Court’s decision in Ricci, and fails to accord that 
decision binding, stare decisis effect.  The panel 
recognized that its decision inflicts a “whipsaw effect” 
on the City, which “has duly certified the test as 
ordered by the Supreme Court but now must defend a 
disparate-impact suit” based on that certification.  Id. 
at 20a–21a.  In the process of whipsawing the City in 
an actionable disparate-impact violation for 
complying with a court-ordered disparate-treatment 
remedy, the panel also split with the Third Circuit’s 
rule that “[a] government employer’s compliance with 
a judicial mandate does not constitute an official 
policy or employment practice” that can trigger Title 
VII liability.  NAACP v. N. Hudson Reg’l Fire & 
Rescue, 665 F.3d 464, 484–85 (3d Cir. 2011).  And the 
questions implicated by the panel’s decision are 
important and recurring:  the panel has started a 
trend away from the strong-basis-in-evidence test 
that this Court prescribed in Ricci, and has 
threatened to put employers nationwide to the 
Hobson’s choice of either foregoing useful 
promotional exams entirely or risking conflicting 
disparate-treatment and disparate-impact liability 
for using them.  The Court should grant certiorari to 
review or summarily reverse the judgment below. 

STATEMENT OF THE CASE  
A. The Ricci Decision 

1. In November and December 2003, the City’s 
Department of Fire Services administered written 
and oral examinations to firefighters seeking to 
qualify for promotion to lieutenant and captain.  Ricci, 
129 S. Ct. at 2665-66.  Due to concerns with the test 
results’ disparate impact on minority candidates, and 
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after five hearings involving extensive testimony and 
evidence, the City’s Civil Service Board (the Board) 
deadlocked on the question whether to certify the 
results.  See id. at 2671.  Because there was no 
majority, the City did not certify the results.  See id. 

In 2004, a group of white and Hispanic firefighters 
who had passed the exams filed the Ricci suit against 
the City and various City officials asserting various 
claims, including a Title VII disparate-treatment 
claim.  See id.  The gravamen of Ricci was the 
plaintiffs’ contention that the City’s decision not to 
certify the exam results discriminated against them 
on the basis of race.  See id.  The district court 
granted summary judgment in the defendants’ favor, 
and a panel of the Second Circuit affirmed.  See Ricci 
v. DeStefano, 530 F.3d 87 (2d Cir. 2008) (per curiam).   

2. This Court reversed.  The Court recognized 
that it faced “two provisions of Title VII to be 
interpreted and reconciled, with few, if any, 
precedents in the courts of appeals discussing the 
issue.”  Ricci, 129 S. Ct. at 2672.  “Our task,” 
explained the Court, “is to provide guidance to 
employers and courts for situations when these two 
prohibitions could be in conflict absent a rule to 
reconcile them.”  Id. at 2674.  To reconcile the 
competing disparate-impact and disparate-treatment 
provisions, the Court rejected both sides’ statutory 
constructions and sought to “strike[] a more 
appropriate balance” by importing the “strong basis 
in evidence” test to the Title VII context.  Id. at 2674–
75.  Under that test, an employer may take an action 
that violates one Title VII prohibition only where it 
has a “strong basis in evidence” to believe that such 
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action is necessary to avoid liability under the other.  
See id.  

The Court did not accord the City a remand to 
present additional evidence to justify its actions 
under the strong-basis-in-evidence test.  See id.  
Instead, the Court applied that test to the record 
before it.  See id.  The Court exhaustively reviewed 
the evidence regarding the formulation and 
administration of the promotional examinations that 
was before the Board when it decided not to certify 
the examination results.  See id. at 2678–81.  Based 
on that review, the Court concluded that “there is no 
evidence—let alone the required strong basis in 
evidence—that the tests were flawed” or that the City 
“would face disparate-impact liability if it certified 
the examination results.”  Id. at 2681.  The Court 
therefore held that “summary judgment is 
appropriate for petitioners on their disparate-
treatment claim” and directed the City to “certif[y] 
the test results.”  Id.   

The Court anticipated that the City might face a 
disparate-impact challenge to that certification, and 
that upholding such a challenge would impose 
conflicting legal obligations on the City.  See id.  The 
Court thus made clear that “the City would avoid 
disparate-impact liability based on the strong basis 
in evidence that, had it not certified the results, it 
would have been subject to disparate-treatment 
liability.”  Id.  

3. Justice Ginsburg authored a dissenting 
opinion joined by three other justices.  The four 
dissenting Justices noted that the Court’s decision 
not to remand the case for further factual 
development “den[ied] [the City] any chance to 
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satisfy the newly announced strong-basis-in-evidence 
standard.”  Id. at 2702 (Ginsburg, J., joined by 
Stevens, Souter, & Breyer, J.J., dissenting).  The 
dissenting Justices thus acknowledged that “the 
Court has seen fit to preclude further proceedings” 
related to the City’s certification of the exam results.  
Id. at 2703 n.10 (Ginsburg, J., joined by Stevens, 
Souter, & Breyer, J.J., dissenting).  

B. Respondent’s Disparate-Impact Suit 
1. Respondent Michael Briscoe brings the 

disparate-impact suit that this Court “expressly 
anticipated” in Ricci.  Pet. App. 3a.  Respondent 
alleges that the promotional examination at issue in 
Ricci violates Title VII because “the weighting of the 
written and oral sections of the test” yields a 
disparate impact on African-American candidates.  
Id. at 6a. 

2. The City moved to dismiss the suit because 
“the Supreme Court’s decision in Ricci precludes 
[Briscoe’s] Title VII claim.”  Id. at 53a.  Respondent 
opposed that motion on claim preclusion grounds, 
arguing that Ricci could not bar his claim because 
“one is not bound by the decision to which he was not 
a party.”  Id. at 39a.  In reply, the City pointed out 
that “this argument misses the mark” because “[t]he 
plaintiff’s claim is not foreclosed by preclusion law.”  
Id. at 97a.  Instead, “[h]is claim is foreclosed because 
that is a necessary consequence of the Supreme 
Court’s holding and rationale, as the Supreme Court 
expressly stated.”  Id. 

3. The district court granted the City’s motion 
because “this court is bound by the decisions of the 
high court” and “[w]hat the [Supreme] Court held in 
Ricci and what it said in doing so squarely forecloses 
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Briscoe’s claims.”  Id. at 43a.  The district court 
quoted this Court’s statement that the City “would 
avoid” disparate-impact liability for certifying the 
exam results, and explained that “the holding in Ricci 
that the City’s action in refusing to certify the 2003 
examination results violated Title VII’s disparate-
treatment prohibition necessarily forecloses a 
subsequent claim that the results of the same 2003 . . 
. promotional examinations must be rejected because 
they violated Title VII’s disparate-impact 
prohibition.”  Id. at 39a (emphasis in original).  The 
district court also pointed out that this Court found 
no evidence that the City faced disparate-impact 
liability and “could have remanded the case to the 
lower courts for further evidentiary proceedings.”  Id. 
at 36a.  But “[b]oth the majority opinion and the 
dissent emphasize that the case was not remanded 
for further evidentiary proceedings” (id. at 42a), and, 
thus, the City had no chance “to defend its decision to 
discard the test results and to demonstrate that it 
could satisfy the strong-basis-in-evidence standard 
with respect to disparate-impact liability” (id. at 37a).  
The district court reasoned that “Briscoe cannot 
circumvent” the Court’s order in Ricci “by filing 
another lawsuit with respect to the same exams to 
attempt to create the record that would otherwise 
have been made on remand.”  Id. at 39a.   

The district court further noted that Respondent 
could have intervened in the two years that Ricci was 
pending before the district court, but opted not to do 
so despite “the practical reality that all of the New 
Haven firefighters who took the 2003 promotional 
exams, including Briscoe, were acutely aware of the 
pendency of the Ricci litigation.”  Id. at 40a.  The 
district court refused to accept “Briscoe’s suggestion 
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that he was entitled to stand by for five years, while 
the case progressed to the Supreme Court and back, 
before seeking to assert his interest, through filing 
this lawsuit, in having the 2003 exams invalidated on 
the basis of disparate impact.”  Id.   

The district court also rejected Respondent’s claim 
preclusion argument.  Noting that the argument is 
“appealing and true as far as it goes,” the district 
court explained that it “does not survive analysis 
when viewed in light of the fact that the Supreme 
Court in Ricci specifically anticipated and explicitly 
foreclosed subsequent disparate impact suits, such as 
Briscoe’s, against the City based on the 2003 exams.”  
Id. at 39a–40a.  Thus, the district court reasoned that 
the issue was not whether Respondent’s disparate-
impact claim was barred by claim preclusion, but 
whether such a claim remained viable under this 
Court’s decision.  Id.  The district court explained 
that on the latter question, “this court is bound by 
the high court” (id. at 40a), which “in Ricci acted to 
foreclose, with respect to the 2003 exams, the 
disparate impact theory that lies at the heart of 
Briscoe’s pleadings, and that the City unsuccessfully 
urged upon the Supreme Court” as the justification 
for its decision not to certify the exam results (id. at 
43a). 

C. The Panel’s Reversal 
A panel of the Second Circuit reversed.  The panel 

recognized that “[t]his appeal raises a disparate-
impact issue that was expressly anticipated” by this 
Court in Ricci.  Pet. App. 4a.  The panel 
acknowledged that this Court took the “[u]nusual[]” 
step of “revers[ing] the challenged judgment rather 
than vacating it, which prevented the [C]ity from 
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adducing evidence to satisfy the newly imposed 
‘strong basis’ standard.”  Id. at 5a.  “Instead, the city 
was ordered to certify the results.”  Id.  The panel 
even quoted the Court’s statement that the City 
“would avoid” disparate-impact liability for certifying 
the test results.  Id.   

The panel, however, held that the statement was 
not binding in this case because it was “dicta . . . 
perhaps attributable to a simple logical error.”  Id. at 
14a.  The panel also rejected this Court’s guidance 
that the strong-basis-in-evidence test applies to 
disparate-impact claims, reasoning that it “has no 
actual logical relationship to the holding” and cannot 
be “reconcile[d]” with “long-standing, fundamental 
principles of Title VII law.”  Id.  The panel made no 
mention of the Court’s determination, after an 
exhaustive review of the record, that “no evidence” 
supported disparate-impact liability based on 
certification of the exam results.  Ricci, 129 S. Ct. at 
2681. 

The panel stated that it “cannot reconcile all of the 
indications from the Supreme Court in Ricci,” and 
therefore concluded that Ricci did not foreclose 
Respondent’s disparate-impact claim.  Pet. App. 22a.  
Turning to Respondent’s claim preclusion argument, 
the panel held that the Ricci judgment could not bar 
Respondent’s claim because he was not a party to 
that case.  Id. at 8a–12a.   

The panel thus reinstated Respondent’s disparate-
impact suit despite its recognition that “[t]he Ricci 
opinion anticipated this case, and discounted the idea 
that the city would suffer the whipsaw effect that our 
analysis justifies.”  Id. at 20a.  The panel stated, “We 
are sympathetic to the effect that this outcome has on 
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the city, which has duly certified the test as ordered 
by the Supreme Court but now must defend a 
disparate-impact suit.”  Id. at 21a. 

The City timely petitioned for panel rehearing or 
rehearing en banc.  The Second Circuit denied that 
petition on November 17, 2011.  Id. at 1a.  This 
timely petition followed. 

REASONS FOR GRANTING THE PETITION 
This Court’s intervention is necessary to conform 

the Second Circuit’s decision to the binding, stare de-
cisis ruling in Ricci, and to resolve the circuit split 
and the important and recurring questions occa-
sioned by the panel’s holding.  The panel disregarded 
the Court’s express guidance that the City “would 
avoid disparate-impact liability” in this anticipated 
case.  Ricci, 129 S. Ct. at 2681.  In the process of 
“whipsaw[ing]” the City into an actionable disparate-
impact violation for complying with a court-ordered 
disparate-treatment remedy (Pet. App. 20a), the pan-
el split from the Third Circuit’s rule that compliance 
with a judicial order cannot trigger Title VII liability.  
And the panel’s decision has initiated a trend away 
from the strong-basis-in-evidence test that this Court 
prescribed in Ricci, and threatens to force employers 
either to abandon useful promotional examinations or 
to face Title VII liability in a great number of cases.  
The Court should grant review or summary reversal. 
I. THE PANEL’S DECISION FLAGRANTLY 

DISREGARDS THIS COURT’S GUIDANCE 
IN RICCI 

The Court should grant certiorari because the pan-
el’s decision expressly departs from this Court’s guid-
ance in Ricci.  “Principles of stare decisis . . . demand 
respect for precedent.”  CBOCS West, Inc. v. Humph-
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ries, 553 U.S. 442, 457 (2008).  “Were that not so, 
those principles would fail to achieve the legal stabil-
ity that they seek and upon which the rule of law de-
pends.”  Id.  Thus, “unless we wish anarchy to prevail 
within the federal judicial system, a precedent of this 
Court must be followed by the lower federal courts no 
matter how misguided the judges of those courts may 
think it to be.”  Hutto v. Davis, 454 U.S. 370, 375 
(1982) (per curiam). 

A lower court therefore is “bound by the decree[s]” 
of this Court.  Vendo Co. v. Lektro-Vend Corp., 434 
U.S. 425, 428 (1978) (per curiam); see also Agostini v. 
Felton, 521 U.S. 203, 238 (1997) (this Court’s deci-
sions are “binding precedent” on the lower courts).  A 
lower court is bound “not only [by] the result” of this 
Court’s opinion, “but also [by] those portions of the 
opinion” and the “rationale . . . necessary to that re-
sult.”  Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 
66–67 (1996).  The other federal courts of appeals 
thus uniformly recognize that they are bound by this 
Court’s holdings and all premises necessary to its 
holdings, even where they may disagree with the 
Court’s reasoning.1 

                                            
 

1 See, e.g., Rossiter v. Potter, 357 F.3d 26, 31 (1st Cir. 2004); 
United States v. Extreme Associates, Inc., 431 F.3d 150, 156 (3d 
Cir. 2005); United States v. Cheek, 415 F.3d 349, 352–53 (4th 
Cir. 2005); United States v. Rodriguez, 602 F.3d 346, 358 (5th 
Cir. 2010); Henderson v. Collins, 262 F.3d 615, 623 (6th Cir. 
2001); United States v. Bukowski, 435 F.2d 1094, 1101 (7th Cir. 
1970); Helseth v. Burch, 258 F.3d 867, 870 (8th Cir. 2001) (en 
banc); Miller v. Gammie, 335 F.3d 889, 900 (9th Cir. 2003) (en 
banc); Surefoot LC v. Sure Foot Corp., 531 F.3d 1236, 1243 
(10th Cir. 2008); Cano v. Baker, 435 F.3d 1337, 1342 (11th Cir. 
2006) (per curiam); Sierra Club v. EPA, 322 F.3d 718, 724 (D.C. 
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These principles binding lower courts to this 
Court’s guidance comport with the well-established 
requirements of the mandate rule.  Under that rule, 
this Court’s mandate is “controlling as to matters 
within its compass,” and a lower court is “bound to 
carry the mandate . . . into execution.”  Sprague v. 
Ticonic Nat’l Bank, 307 U.S. 161, 168 (1939).  This 
Court thus grants certiorari to review or summarily 
reverse lower court decisions that misapprehend or 
refuse to apply its holdings or reasoning.  See, e.g., 
Cavazos v. Smith, 132 S. Ct. 2 (2011) (per curiam); 
Brousseau v. Haugen, 543 U.S. 194 (2004) (per cu-
riam); Holland v. Jackson, 542 U.S. 649 (2004) (per 
curiam); Calderon v. Coleman, 525 U.S. 141 (1998) 
(per curiam); Wood v. Bartholomew, 516 U.S. 1 
(1995) (per curiam); Hutto, 454 U.S. at 375; Nat’l 
Hockey League v. Metro. Hockey League, 427 U.S. 
639 (1976) (per curiam). 

A. Ricci Forecloses Disparate Impact Liability 
Based On The City’s Certification Of The 
Examination Results 

As the district court emphasized, “[w]hat the 
[Supreme] Court held in Ricci and what it said in 
doing so squarely forecloses” disparate-impact 
liability against the City in this case.  Pet. App. 43a.  
In Ricci, this Court ordered a summary judgment 
that required the City to certify the exam results as a 
disparate-treatment remedy.  See 129  S. Ct. at 2681.  
That order rested on three necessary premises.  First, 
the strong-basis-in-evidence test “resolve[s] any 

                                                                                          
 
Cir. 2003); DaimlerChrysler Corp. v. United States, 361 F.3d 
1378, 1384 (Fed. Cir. 2004). 
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conflict between the disparate-treatment and 
disparate-impact provisions of Title VII.”  Id. at 2676; 
see also id. at 2681.  Second, the application of the 
strong-basis-in-evidence test to the record before the 
Board warranted judgment for the Ricci plaintiffs on 
their disparate-treatment claim because, based on 
this Court’s exhaustive review, it contained “no 
evidence” to support disparate-impact liability.  Id. at 
2681.  Third, because “no evidence” in the relevant 
record supported disparate-impact liability, the City 
“would avoid” such liability in this case.  Id. 

The Court could have vacated the judgment and 
remanded the case for further factual development 
under the strong-basis-in-evidence test.  Instead, 
however, it “[saw] fit to preclude further proceedings” 
related to the exams, id. at 2703 n.10 (Ginsburg, J., 
joined by Stevens, Souter, & Breyer, J.J., dissenting), 
and ordered certification of the exam results based on 
the record before it, see id. at 2681.  That remedy 
“den[ied] [the City] any chance to satisfy the newly 
announced strong-basis-in-evidence standard.”  Id. at 
2702 (Ginsburg, J., joined by Stevens, Souter, & 
Breyer, J.J., dissenting).  That remedy therefore 
made sense only if the Court determined that the 
record before the Board—which the Court fully 
reviewed in Ricci—was the only relevant record on 
which the City’s Title VII liability could be based, and 
conclusively foreclosed the possibility of  disparate-
impact liability.  See id. at 2677–81.  In other words, 
the Court’s denial of a remand in Ricci was 
appropriate because there was no possibility that 
additional evidence could provide a strong basis to 
conclude that certification of the exam results would 
expose the City to disparate-impact liability and, 
thus, justify its refusal to certify.  See id. 
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B. In Conflict With This Court’s Express 
Guidance, The Panel’s Decision Permits 
Disparate-Impact Liability Based On The 
City’s Certification Of The Examination 
Results 

The panel acknowledged that this Court ordered a 
summary judgment in Ricci that required the City to  
certify the exam results.  Pet. App. 5a.  But reasoning 
that it “cannot reconcile all of the indications from 
the Supreme Court in Ricci,” the panel failed to give 
this Court’s decision binding, stare decisis effect.  Id. 
at 22a.  In fact, the three necessary premises that 
underlay the Ricci decision reconcile all of this 
Court’s “indications,” and the panel contravened each 
one. 

First, the panel dismissed this Court’s extension of 
the strong-basis-in-evidence test to disparate-impact 
claims on the assertion that it has “no actual logical 
relationship to the holding.”  Id. at 14a.  Yet even the 
panel conceded that this Court “broadly describes 
[Ricci] as resolving any conflict between disparate-
treatment and disparate-impact claims.”  Id. at 15a 
n.7 (emphasis in original); see also Ricci, 129 S. Ct. at 
2672, 2674, 2676, 2681.  And there is more than 
ample logic for this Court’s reasoning.  The Court set 
out in Ricci “to provide guidance to employers and 
courts for situations when these two [Title VII] 
prohibitions could be in conflict.” Ricci, 129 S. Ct. at 
2674.  Symmetrical application of the strong-basis-in-
evidence test “gives effect to both the disparate-
treatment and disparate-impact provisions, allowing 
violations of one in the name of compliance with the 
other only in certain, narrow circumstances.”  Id. at 
2676. 
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Second, the panel did not even mention this 
Court’s determination, after a full review of the 
record before the Board, that there was “no evidence” 
of a disparate-impact violation—or its concomitant 
decision not to remand Ricci for further factual 
development.  Id. at 2681.  This Court’s adoption of 
that premise established, as a matter of stare decisis, 
that the record before the Board was the only 
relevant record for adjudicating the City’s Title VII 
liability and did not establish a disparate-impact 
violation.  The panel’s condoning of a reopening of 
that record and a potential finding that it does 
support disparate-impact liability simply cannot be 
squared with Ricci. 

Third, the panel tossed aside the Court’s statement 
that the City “would avoid” disparate-impact liability 
as “dicta” reflecting “a simple logical error,” and 
sanctioned liability based on the very certification 
that this Court ordered in Ricci.  Pet. App. 14a.  The 
panel missed this Court’s plain logic:  where the 
Court ordered the City to certify the exam results 
because it had “no evidence” to fear disparate-impact 
liability, such certification cannot in fact expose the 
City to such liability.  See Ricci, 129 S. Ct. at 2681.  
The panel thus itself committed the “logical error” 
when it held that the certification of the exam results 
necessary to remedy a disparate-treatment violation 
would also create disparate-impact liability.  Pet. 
App. 14a. 

The panel was bound to follow and to accord stare 
decisis effect to all of these premises “necessary to the 
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result” of Ricci.  Seminole Tribe, 517 U.S. at 67.2  It is 
simply impermissible for the panel to reject any of 
these premises—let alone all three—and to 
effectively overrule this Court’s decision in Ricci. 

Yet the panel did just that, even though it 
acknowledged that this Court “anticipated this case . 
. . and discounted the idea that the city would suffer 
the whipsaw effect that our analysis justifies.”  Pet. 
App. 20a.  Indeed, the panel’s holding traps the City 
in a legal conundrum:  it “has duly certified the test 
as ordered by the Supreme Court” to remedy a 
disparate-treatment violation “but now must defend 
a disparate-impact suit” based on that very 
certification.  Id. at 21a. 

But the harm that the panel’s decision inflicts does 
not end with compelling the City to invest its scarce 
resources in defending a suit that this Court has 
stated should not go forward.  The panel’s decision 
also threatens to wreak havoc on the City’s personnel 
                                            
 

2 Even if the panel were correct that one or more of these 
premises were “dicta”—which it is not—it still was bound to fol-
low them because, as other circuits have recognized, lower 
courts are “bound by the Supreme Court’s considered dicta al-
most as firmly as by the Court’s outright holdings, particularly 
when, as here, the dicta is of recent vintage and not enfeebled 
by any subsequent statement.”  McCoy v. Mass. Inst. of Tech., 
950 F.2d 13, 19 (1st Cir. 1991); Jones v. St. Paul Cos., 495 F.3d 
888, 893 (8th Cir. 2007); Surefoot LC, 531 F.3d at 1243; see also, 
e.g., Wynne v. Town of Great Falls, 376 F.3d 292, 298 n.3 (4th 
Cir. 2004); Wright v. Morris, 111 F.3d 414, 419 (6th Cir. 1997); 
McBride v. CSX Transp., Inc., 598 F.3d 388, 405 (7th Cir. 2010); 
United States v. Montero-Camango, 208 F.3d 1122, 1132 n.17 
(9th Cir. 2000) (en banc); Schwab v. Crosby, 451 F.3d 1308, 1325 
(11th Cir. 2006); Bangor Hydro-Elec. Co. v. FERC, 78 F.3d 659, 
662 (D.C. Cir. 1996). 
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decisions and to expose it to conflicting judgments.  
The City already has awarded the sixteen vacant 
lieutenant and eight vacant captain positions that 
would have been filled had the 2003 promotional 
exams been certified originally.  That action was 
necessary to remedy the Title VII violation this Court 
found in the City’s failure to certify the examinations 
and promote consistent with their results in the first 
place.  

The panel’s decision, however, opens the possibility 
that the City could be ordered to grant additional 
relief to firefighters under the diametrically opposed 
disparate-impact theory that the already-certified 
exam and resulting promotions are invalid.  Indeed, 
in addition to the present case, the City has been 
sued by a group of other firefighters seeking relief 
based on the same disparate-impact theory advanced 
by Respondent here.  See Tinney v. City of New 
Haven, No. 3:11-cv-01546 (D. Conn. filed 10/7/2011). 
Just as Respondent argues here, the  
Tinney plaintiffs urge that the City is obligated to 
promote them because the certification of 
promotional exam results compelled by this Court’s 
order visits a disparate impact on them.  While the 
City opposes such relief, the plaintiffs’ arguments  
raise the prospect of inconsistent obligations to 
promote different parties to now-filled vacancies 
arising from this Court’s judgment in Ricci and from 
judgments in these other cases.  Accordingly, the 
panel’s world of dueling Title VII claims and multiple 
remedies based on a single exam clouds rather than 
“clarifies” the law, as this Court intended to do in 
Ricci.  129 S. Ct. at 2681. 
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C. The Panel’s Refusal To Extend The Strong-
Basis-In-Evidence Test To Disparate-
Impact Claims Is Unjustified 

The panel was bound by this Court’s statement 
that the strong-basis-in-evidence test “resolve[s] any 
conflict between the disparate-treatment and 
disparate-impact provisions of Title VII,” Ricci, 129 S. 
Ct. at 2676 (emphasis added), and that “it should be 
clear that the City would avoid disparate-impact 
liability based on the strong basis in evidence that, 
had it not certified the results, it would have been 
subject to disparate-treatment liability,” id. at 2681.  
The panel, however, rejected this Court’s express 
application of the strong-basis-in-evidence test to 
disparate-impact claims, saying that there “was no 
way to reconcile” it with “long-standing, fundamental 
principles of Title VII law.”  Pet. App. 20a.  The four 
reasons offered by the panel for flatly contradicting 
this Court’s statement are unpersuasive.  

First, the panel contended that “the question that 
Ricci answers for disparate-treatment claims has 
already been answered for claims of disparate 
impact” because Title VII permits conduct resulting 
in a disparate impact that is “job related” or 
“consistent with business necessity.”  Id. at 17a–18a.  
The panel also suggested that the strong-basis-in-
evidence test is inapplicable to disparate-impact 
claims because the “disparate-impact parameters are 
statutory, unlike the contours of a disparate-
treatment claim, which are predominantly supplied 
by case law.”  Id. at 18a.  These arguments, however, 
wrongly conflate the legal standard for a disparate-
impact claim with the burden of proof applicable to 
resolving a conflict with Title VII’s disparate-
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treatment prohibition.  Ricci was not concerned with 
the elements of Title VII claims, but rather with the 
evidentiary showing required before an employer 
may violate one Title VII provision “in the name of 
compliance with the other.”  129 S. Ct. at 2676.  
Nothing in Title VII purports to answer that question 
differently from the Court’s answer in Ricci—and the 
panel’s recitation of the well-established elements of 
a disparate-impact claim provide no basis to conclude 
otherwise. 

Second, the panel asserted that “it is difficult to see 
how a ‘strong basis in evidence’ can be established for 
a disparate-treatment claim,” and criticized the City’s 
“narrow argument that a court judgment satisfies 
this burden.”  Pet. App. 19a.  But regardless of how 
the standard might apply in any other case, this 
Court plainly stated in Ricci that it is satisfied for 
this disparate-impact suit.  See 129 S. Ct. at 2681.  
The panel’s concern about a hypothesized future case 
simply cannot justify its departure from the Court’s 
guidance for this anticipated suit. 

Third, the panel reasoned that because the strong-
basis-in-evidence test “was borrowed from equal 
protection case law,” it “neatly extends to statutory 
claims for intentional discrimination,” but not to 
disparate-impact claims.  Pet. App. 20a.  Yet, in 
importing the strong-basis-in-evidence test, this 
Court clarified that Equal Protection jurisprudence  
may be “relevant” to interpreting Title VII even 
where the constitutional and statutory constraints 
are not “parallel in all respects.”  Ricci, 129 S. Ct. at 
2675.  Thus, the mere fact that disparate-impact 
claims do not require intentional conduct, does not 
render inapposite authorities construing the Equal 
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Protection Clause.  See id. 
Finally, the panel posited that “extending the 

express holding in Ricci to a disparate-impact claim 
would seem to be unnecessary” because “[a]n 
employer seeking to protect itself from the interplay 
between disparate-impact and disparate-treatment 
liability needs only the guidance from the express 
holding of Ricci.”  Pet. App. 20a.  The panel’s 
statement in this regard contradicts the panel’s 
assertion that Ricci did not resolve whether the 
strong-basis-in-evidence test applies to cases such as 
this one.  Id. at 14a, 20a.  The panel also nowhere 
explained how an employer can “protect itself from 
the interplay” between Title VII’s prohibitions if—as 
the panel would have it—a single action may be a 
necessary disparate-treatment remedy, but at the 
same time an actionable disparate-impact violation.  
Id. at 20a.  And, in all events, the panel ignored its 
own advice because it disregarded Ricci’s “guidance” 
that the City could not face disparate-impact liability 
for its court-ordered certification of the exam results.  
Id. 

D. The Panel’s Claim Preclusion Holding Does 
Not Justify Its Disregard Of This Court’s 
Guidance 

Even though the district court rejected 
Respondent’s claim preclusion argument (Pet. App. 
39a), the panel mischaracterized the district court’s 
decision as “ascrib[ing] preclusive effect” to Ricci (id. 
8a).  The panel therefore attempted to support its 
reversal of the district court’s judgment and its 
reinstatement of Respondent’s disparate-impact 
claim through an extended discussion of preclusion 
doctrine.  Id. at 8a–12a.  But, as the City has 
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explained throughout this case, that discussion 
“misses the mark” because Respondent’s claim “is not 
foreclosed by preclusion law.”  Id. at 97a. 

Indeed, the issue is not whether Respondent is 
bound by the Ricci judgment.  Instead, the issue is 
whether the district court and the Second Circuit are 
bound “by the decisions of the high court” as a matter 
of stare decisis (id. at 40a), or may disregard them as 
purported “logical error” (id. at 14a).  Thus, the 
panel’s thorough analysis of preclusion law, its 
discussion of joinder principles, and its reliance on 
Martin v. Wilks, 490 U.S. 755 (1989), superseded in 
part by statute at 42 U.S.C. § 2000e–2(n)(1), (Pet. 
App. 8a–12a, 21a) were misplaced:  while those 
authorities demonstrate that Respondent, as a non-
party, was not bound by the Ricci judgment, they in 
no way suggest that the panel was not bound by the 
Ricci decision. 

Moreover, the panel did not consistently embrace 
its theory that Ricci imposes no limitations on 
Respondent’s suit.  The panel, in fact, recognized that 
“[i]n order to give effect to . . . the Supreme Court’s 
order to certify the results,” it had to “limit Briscoe’s 
equitable relief insofar as it may interfere with the 
relief—present and future—afforded to the Ricci 
plaintiffs by the certification of the exam results.”  
Pet. App. 22a.  The panel did not even attempt to 
explain the inconsistency in its reasoning that Ricci 
limited Respondent’s remedies, but did not foreclose 
his suit notwithstanding the Court’s guidance that 
the City “would avoid disparate-impact liability” 
here.  Ricci, 129 S. Ct. at 2681.  This inconsistency 
highlights the panel’s flawed logic in disregarding 
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this Court’s plain guidance in Ricci and only further 
underscores that this Court should grant review. 
II. THE PANEL’S DECISION SPLITS WITH A 

DECISION OF THE THIRD CIRCUIT 
The Court should also grant certiorari because, in 

departing from this Court’s express guidance, the 
panel’s decision splits with a recent decision of the 
Third Circuit on the linchpin question whether com-
pliance with a court-imposed remedy under one Title 
VII provision can constitute a violation of the other 
provision.  The plaintiffs in NAACP v. North Hudson 
challenged a consolidated municipal fire depart-
ment’s use of a residency requirement in its hiring 
and promotions, arguing that the requirement had a 
disparate impact on African-American candidates.  
See 665 F.3d at 469–70.  A group of Hispanic fire-
fighters intervened and asserted that discontinuing 
the residency requirement would effectuate a dispa-
rate-treatment violation against them.  See id.  They 
therefore argued that the district court could not en-
join the City from using the requirement as part of 
any disparate-impact remedy.  See id. 

The Third Circuit rejected that argument.  See id. 
at 484–85.  The Third Circuit recognized that “there 
can be no doubt that removing the residency re-
quirement will adversely affect Intervenors” because 
“[t]hey will lose their high rankings on [the depart-
ment’s] candidate hiring list and find it significantly 
more difficult to secure a firefighter position.”  Id. at 
484.  But the Third Circuit concluded that the de-
partment “has no basis for believing it will be held 
liable to Intervenors . . . under a disparate-treatment 
theory” because “this Court, rather than [the de-
partment], is responsible for eliminating the residen-
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cy requirement.”  Id.  Thus, the Third Circuit held, 
“[a] government employer’s compliance with a judi-
cial mandate does not constitute an official policy or 
employment practice of the employer” that can trig-
ger Title VII liability.  Id. at 484–85. 

The panel’s decision here cannot be reconciled with 
the Third Circuit’s rule.  In direct conflict with that 
rule, the panel here held that the City could face 
Title VII liability as a direct consequence of “com-
pliance with a judicial mandate,” id., to certify the 
exam results.  This split on whether a government 
employer is immune from Title VII liability for com-
plying with a court order or can be “whipsaw[ed]” in-
to an actionable disparate-impact violation by im-
plementing a court-ordered disparate-treatment re-
medy (Pet. App. 20a) warrants this Court’s review. 
III. THE PANEL’S DECISION IMPLICATES 

IMPORTANT AND RECURRING 
QUESTIONS 

Finally, the Court should grant certiorari because 
the panel’s disregard of this Court’s plain guidance 
and sanctioning of potential liability against an 
employer for actions that the Court ordered it to 
undertake raise important and recurring questions. 

First, the panel’s decision has initiated a trend 
away from the Court’s express guidance that the 
strong-basis-in-evidence test “resolve[s] any conflict 
between the disparate-treatment and disparate-
impact provisions.”  Ricci, 129 S. Ct. at 2676 
(emphasis added).  Indeed, even though it split with 
the panel here on the ultimate question whether 
compliance with a judicial remedy under one Title 
VII provision can trigger liability under the other 
provision, the Third Circuit in NAACP v. North 
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Hudson erroneously agreed with the panel here, 
when it stated that there is “no reason to extend 
Ricci’s ‘strong basis in evidence’ defense to the 
NAACP Plaintiffs’ disparate-impact suit.”  665 F.3d 
at 484.  Thus, even though this Court in Ricci made 
clear that the strong-basis-in-evidence test applies 
symmetrically, the Second and Third Circuits have 
now held to the contrary.  Accordingly, lower courts 
now lack clarity as to whether, and when, to apply 
the strong-basis-in-evidence test in a Title VII suit. 

Moreover, the panel’s decision erodes the 
possibility in this context of “voluntary compliance,” 
which is “the preferred means of achieving the 
objectives of Title VII.”  129 S. Ct. at 2674.  Voluntary 
compliance requires that employers be able to “self-
examine and self-evaluate their employment 
practices” according to the governing Title VII 
standards.  Local No. 93, Int’l Ass’n of Firefighters, 
AFL-CIO C.L.C. v. City of Cleveland, 478 U.S. 501, 
515 (1986).  Employers, however, now have no hope 
of conducting any meaningful evaluation of practices 
that may implicate both of Title VII’s prohibitions.  
Under Ricci, employers knew that they could escape 
liability for violating one of those prohibitions if they 
had a strong basis in evidence to fear liability under 
the other.  See 129 S. Ct. at 2676.  But under the 
panel’s holding—as endorsed by the Third Circuit—
employers now may face disparate-impact liability 
notwithstanding strong evidence of disparate-
treatment liability.  Pet. App. 14a; NAACP, 665 F.3d 
at 484.  Indeed, the panel itself recognized that “[a]ny 
employer that intentionally discriminates—thinking 
there is a strong basis in evidence of disparate-
impact liability—will face the same issue if it loses a 
disparate-treatment suit.”  Pet. App. 21a.  And the 
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panel declined to articulate any standard under 
which the prospect of disparate-treatment liability 
could excuse a disparate-impact violation (id. at 14a–
22a), leaving employers with no guidance as to how 
to voluntarily conform practices to Title VII’s two 
major prohibitions. 

Second, the panel’s holding could ultimately 
impose a practical bar to employers’ use of 
promotional exams.  This Court recognized in Ricci 
that such exams “can be an important part of a 
neutral selection system that safeguards against the 
very racial animosities Title VII was intended to 
prevent.”  129 S. Ct. at 2676.  Yet the panel’s holding 
would leave employers with no choice but to forego 
them in order to avoid the prospect of being 
“whipsaw[ed]” in conflicting Title VII obligations.  
Pet. App. 20a.  Otherwise, employers would have to 
be prepared to promote two applicants to every 
available position:  one to avoid a disparate impact 
and another to avoid disparate treatment. 

This outcome is particularly troubling for the 
numerous employers nationwide, including state and 
local governments, who are required to use 
promotional exams by collective bargaining 
agreements or state or local law.  See, e.g., Iowa Code 
Ann. §§ 400.1, 400.8–400.9 (requiring competitive 
examinations for “cities having a population of eight 
thousand or over and having a paid fire department 
or paid police department”); N.J. Const. art. VII, § I 
(“Appointments and promotions in the civil service of 
the State, and of such political subdivisions as may 
be provided by law, shall be made according to merit 
and fitness to be ascertained . . . by examination, 
which . . . shall be competitive.”); Ohio Const. art. XV, 
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§ 10 (“Appointment and promotions in the civil 
service of the state, the several counties, and cities, 
shall be made according to merit and fitness, to be 
ascertained, as far as practicable, by competitive 
examinations.”); see also Tex. Loc. Gov’t Code Ann. § 
174.006 (“A state or local civil service provision 
prevails over a collective bargaining contract . . . 
unless the collective bargaining contract specifically 
provides otherwise.”); Conn. Gen Stat. § 7-474(g) 
(permitting collective bargaining with respect to “(1) 
[t]he necessary qualifications for taking a 
promotional examination; (2) the relative weight to 
be attached to each method of examination; and (3) 
the use and determination of monitors for written, 
oral, and performance examinations”). 

These legal requirements ordinarily have been 
considered part and parcel of fair, merit-based hiring 
practices, particularly in the public sector where 
employers seek the most qualified candidates to fill 
positions crucial to public safety and welfare.  See 
Conn. Gen. Stat. § 7-409 (“The purpose of this part is 
to provide means for selecting and promoting each 
public official and employee upon the sole basis of his 
proven ability to perform the duties of his office or 
employment more efficiently than any other 
candidate therefore.”).  Under the panel’s holding, 
however, these requirements ensnare employers in 
an inescapable trap of dueling Title VII obligations. 

Moreover, employers subject to promotional 
examination requirements frequently find 
themselves as defendants in Title VII suits brought 
by disappointed job applicants.  See, e.g., Lewis v. 
City of Chi., 130 S. Ct. 2191 (2010); Adams v. City of 
Chi., 469 F.3d 609 (7th Cir. 2006); Gulino v. N.Y. 
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State Educ. Dep’t, 460 F.3d 361 (2d Cir. 2006); Isabel 
v. City of Memphis, 404 F.3d 404 (6th Cir. 2005); 
Firefighters Inst. for Racial Equal. v. City of St. 
Louis, 220 F.3d 898 (8th Cir. 2000); Fudge v. City of 
Providence, 766 F.2d 650 (1st Cir. 1985); Wilmore v. 
City of Wilmington, 699 F.2d 667 (3d Cir. 1983).  
Many of these suits tax substantial costs and 
resources from employers and can run for several 
years—even when the employer ultimately prevails.  
See, e.g., Allen v. City of Chi., 351 F.3d 306 (7th Cir. 
2003) (involving five years of litigation over a city’s 
affirmative action plan).   

The panel’s holding opens the floodgates to such 
litigation because it endorses the imposition of 
disparate-treatment and disparate-impact 
judgments—and, thus, the extension of remedial 
relief to several different groups of plaintiffs—based 
on a single exam.  And the panel’s holding extends 
such litigation even beyond the normal course of 
years because it allows disparate-impact suits to be 
brought after entry of a disparate-treatment 
judgment.  There simply is no basis, much less any 
good reason, to impose these open-ended litigation 
costs on employers, particularly at this time of 
economic uncertainty among private-sector 
employers and chronic underfunding in the public 
sector.  See, e.g., United States Department of Labor, 
Bureau of Labor Statistics, available at 
http://www.bls.gov/cps/ (reporting 8.3% nationwide 
unemployment) (last visited Feb. 6, 2012); Elizabeth 
McNichol et al., Center on Budget and Policy 
Priorities, States Continue To Feel Recession’s 
Impact at 1 (Jan. 9, 2012) (“Already, 29 states have 
projected or have addressed shortfalls totaling $44 
billion for fiscal year 2013.”), available at http:// 
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http://www.cbpp.org/cms/index.cfm?fa=view&id=711 
(last visited Feb. 6, 2012).  Indeed, the inevitable 
paralysis caused by the panel decision’s whipsaw 
effect can exacerbate these budget shortfalls as public 
employers are forced to pay costly overtime to current 
supervisory employees instead of filling vacant 
supervisory positions. 

The panel’s decision thus clouds what this Court’s 
decision in Ricci made clear, to the detriment of lower 
courts and employers throughout the country seeking 
to implement Title VII’s commands. 

CONCLUSION 
The Court should grant certiorari to review or 

summarily reverse the judgment below. 
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UNITED STATES COURT OF APPEALS 

FOR THE  
SECOND CIRCUIT 

_____________________________________________ 
 

At a stated Term of the United States Court of 
Appeals for the Second Circuit, held at the Daniel 
Patrick Moynihan United States Courthouse, 500 
Pearl Street, in the City of New York, on the 17th day 
of November, two thousand eleven, 
  
 ORDER 
 Docket Number: 10-1975 
Michael Briscoe,   
  

Plaintiff - Appellant,  
 v.  
  
City of New Haven,  
  

Defendant - Appellee.  
  
  
 

Appellee City of New Haven filed a petition for 
panel rehearing, or, in the alternative, for rehearing 
en banc.  The panel that determined the appeal has 
considered the request for panel rehearing, and the 
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active members of the Court have considered the 
request for rehearing en banc. 

IT IS HEREBY ORDERED that the petition is 
denied. 

For the Court: 
Catherine O’Hagan Wolfe, Clerk 
 
/s/Catherine O’Hagan Wolfe 
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10-1975-cv 
Briscoe v. City of New Haven 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

August Term, 2010 
(Argued:  April 8, 2011 Decided:  August 15, 2011) 
 

Docket No. 10-1975-cv 
 
MICHAEL BRISCOE, 
 

Plaintiff-Appellant, 
 

- v.- 
 
CITY OF NEW HAVEN, 
 

Defendant-Appellee. 
 
 

Before: JACOBS, Chief Judge, WINTER and 
CABRANES, Circuit Judges. 

This appeal raises a disparate-impact issue that 
was expressly anticipated in Ricci v. DeStefano, 129 
S. Ct. 2658 (2009), and which has arisen in the 
aftermath of that case.  Michael Briscoe, an African-
American firefighter for the City of New Haven, 
alleges that the firefighter promotion exams 
challenged in Ricci (whose results the Supreme Court 
ordered to be certified) were arbitrarily weighted, 
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yielding an impermissible disparate impact.  The 
United States District Court for the District of 
Connecticut (Haight, J.) dismissed the claim as 
“necessarily foreclosed” by Ricci. 

We vacate the judgment of the district court and 
remand for further proceedings, but express no view 
as to whether dismissal is warranted based on other 
defenses raised by the city below. 

 
DAVID N. ROSEN, David Rosen & Associates, 
P.C., New Haven, CT, for Plaintiff-Appellant. 
VICTOR A. BOLDEN (Richard A. Roberts and 
Stacey L. Pitcher, Nuzzo & Roberts, L.L.C., 
Cheshire, CT, Lawrence D. Rosenberg, Jones 
Day, Washington, DC, and Kathleen M. 
Foster, Office of Corporation Counsel, City of 
New Haven, CT, on the brief ), Office of 
Corporation Counsel, New Haven, CT, for 
Defendant-Appellee. 
Karen Lee Torre, Law Offices of Norman A. 
Pattis, LLC, Bethany, CT, for Amicus Curiae 
Frank Ricci et al. 

 
DENNIS JACOBS, Chief Judge: 

This appeal raises a disparate-impact issue that 
was expressly anticipated in Ricci v. DeStefano, 129 
S. Ct. 2658, (2009), and which has arisen in the 
aftermath of that case. 

The City of New Haven and the New Haven Civil 
Service Board (“CSB”), which administer the city’s 
firefighter promotion exams, had been concerned that 
white candidates had outperformed minority 
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candidates on the 2003 exams.  The city feared that 
certifying the results would trigger disparate-impact 
liability under Title VII.  After several tense public 
hearings concerning certification, the CSB ultimately 
discarded the results. 

In Ricci, eighteen firefighters (seventeen white and 
one Hispanic) alleged that the CSB’s refusal to certify 
the results constituted disparate treatment under 
Title VII.  129 S. Ct. at 2671.  The Supreme Court 
agreed, notwithstanding the city’s countervailing 
concern about disparate-impact liability.  Such 
concern, the Court held, can excuse an otherwise 
impermissible action only if supported by a “strong 
basis in evidence” that the employer would have 
faced disparate-impact liability had it acted 
otherwise.  Id. at 2677. 

Unusually, the Court reversed the challenged 
judgment rather than vacating it, which prevented 
the city from adducing evidence to satisfy the newly 
imposed “strong basis” standard.  Instead, the city 
was ordered to certify the results.  Id. at 2677, 2681.  
Presciently, the Court anticipated a challenge to the 
city’s compliance with the order: 

Our holding today clarifies how Title VII 
applies to resolve competing expectations 
under the disparate-treatment and disparate-
impact provisions.  If, after it certifies the test 
results, the City faces a disparate-impact 
suit, then in light of our holding today it 
should be clear that the City would avoid 
disparate-impact liability based on the strong 
basis in evidence that, had it not certified the 
results, it would have been subject to 
disparate-treatment liability. 
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Id. at 2681. 
Briscoe brings the anticipated lawsuit, alleging 

that the weighting of the written and oral sections of 
the test–60% and 40%, respectively, as dictated by 
the collective bargaining agreement between the city 
and the firefighters’ union, id. at 2679–was arbitrary 
and unrelated to job requirements.  He asserts that 
the industry norm for such weighting was 30% 
written/70% oral; under that scoring, he was 
promotable.  He seeks primarily (1) to enjoin the city 
from using the 60/40 weighting, and (2) eligibility for 
promotion to lieutenant (with retroactive pay and 
seniority), without displacing any of the Ricci 
plaintiffs who were promoted. 

The city argued in the district court that “the 
Supreme Court’s decision in Ricci precludes the 
plaintiff’s Title VII claim.”  Def.’s Mot. to Dis. at 7.  
The court apparently agreed, granting the city’s 
motion to dismiss on preclusion grounds: 

What the Court held in Ricci and what it said 
in doing so squarely forecloses Briscoe’s 
claims.  The Supreme Court remanded [Ricci] 
with directions that the 2003 exam results be 
certified.  That has been done and promotions 
have been made accordingly.  Briscoe cannot 
now raise a disparate impact claim with 
respect to those same exam results. 

Briscoe v. City of New Haven, No. 09-cv-1642, 2010 
U.S. Dist. LEXIS 69018, at *27 (D. Conn. July 12, 
2010).  The court acknowledged that its ruling may 
deny Briscoe his day in court, but felt obliged to effect 
its interpretation of the Supreme Court’s mandate: 

If, as he contends, Briscoe is denied his day in 
court or is bound by a decision in a case to 
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which he was not a party, it is because the 
Supreme Court decided as much, and this 
court is bound by the decisions of the high 
court. 

Id. at *22.  Had Briscoe wished to protect his rights, 
the court reasoned, he should have timely intervened 
in Ricci.1  Id. at *25. 

Curiously, the city now rejects the preclusion 
theory it argued in the district court.  Appellee Br. at 
23 (“The only one raising claim preclusion is 
[Briscoe].  The Amended Complaint was dismissed 
not because it was legally precluded,2 but because 
disparate treatment liability was already found.”  
(footnote added)).  It argues instead that Ricci’s 
“strong basis in evidence” test for a disparate-
treatment claim applies equally to a disparate-impact 
claim.3  Id. at 12.  Based on that premise, the city 

                                            
1 Briscoe moved to intervene in Ricci, but only after the 
Supreme Court’s remand.  By that time it was too late to adduce 
evidence or champion the 60/40 weighting issue.  (He sought to 
intervene merely to “forestall any argument by the City that the 
resolution of his underlying claim should be dictated by the 
choice to file a separate suit rather than moving to intervene.”  
Joint Appendix at 194 (internal quotation marks omitted).)  The 
motion was denied. 
2 The city thus disputes that the district court opinion rested on 
preclusion grounds, but fails to discuss the passages that clearly 
implicate preclusion principles. 
3 Ricci held that “before an employer can engage in intentional 
discrimination . . . [it] must have a strong basis in evidence to 
believe it will be subject to disparate-impact liability if it fails to 
take the race-conscious, discriminatory action.”  129 S. Ct. at 
2677. 

The city’s argument is thus that an employer can engage in 
conduct yielding a disparate impact if it has a strong basis in 
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argues that it had a strong basis in evidence that it 
was facing disparate-treatment liability.  Id. at 14.  
The evidence cited by the city is the Ricci decision 
itself, id. at 11, in which the Court concluded that 
failing to certify the exam results constituted 
disparate-treatment under Title VII. 

We review de novo the district court’s dismissal of 
an action under Fed. R. Civ. P. 12(b)(6) for failure to 
state a claim.  Selevan v. N.Y. Thruway Auth., 584 
F.3d 82, 88 (2d Cir. 2009).  We consider the 
preclusion and two-way Ricci arguments in turn. 

I 
The district court ascribed preclusive effect to the 

sentence in Ricci that predicted a Briscoe-type claim, 
even though the wording did not expressly invoke 
preclusion.  The district court’s theory is inconsistent 
with well-settled principles of nonparty preclusion. 

A 
The general principle in Anglo-American 

jurisprudence is “that one is not bound by a judgment 
in personam in a litigation in which he is not 
designated as a party or to which he has not been 
made a party by service of process.”  Hansberry v. 
Lee, 311 U.S. 32, 40 (1940).  The law therefore avoids 
“impos[ing] upon any person absolutely entitled to a 
hearing the burden of voluntary intervention in a 
suit to which he is a stranger.”  Chase Nat’l Bank v. 
Norwalk, 291 U.S. 431, 441 (1934). 

“Though hardly in doubt, th[is] rule against 
nonparty preclusion is subject to exceptions.”  Taylor 

                                                                                          
evidence to believe it will be subject to disparate-treatment 
liability if it acts otherwise. 
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v. Sturgell, 553 U.S. 880, 893 (2008).  Taylor 
enumerated the six recognized categories of nonparty 
preclusion, id. at 893-95, but rejected in that case an 
exception for instances of “virtual representation.”4  
We therefore consult these six categories: “The 
preclusive effects of a judgment  in a federal-question 
case decided by a federal court should . . . be 
determined according to the established grounds for 
nonparty preclusion described in [Taylor].”  Id. at 
904.  The city does not cite Taylor, and does not argue 
that this case fits any of the recognized exceptions.  
In any event, it does not: 

First, Briscoe did not agree to be bound by the 
determination of the issues in Ricci.  Second, no pre-
existing “substantive legal relationship” existed 
between the city and Briscoe that is akin to a “bailee 
and bailor” or “assignee and assignor.”  Third, Briscoe 
was not adequately represented by the city in Ricci, 
because their interests are widely divergent.  Fourth, 
Briscoe did not “assume[ ] control” over the Ricci 
litigation, or have the “opportunity to present proofs 
and argument.”  Fifth, Briscoe is not avoiding 
preclusive force by relitigating through a proxy.  
Sixth, no special statutory scheme such as 
bankruptcy or probate is present.  (Even if Title VII 
is considered a special statutory scheme, the city has 

                                            
4 Two friends brought separate Freedom of Information Act 
suits seeking certain documents from the Federal Aviation 
Administration.  The first suit was unsuccessful.  The second 
suit was dismissed on the ground that the plaintiff’s friend (who 
brought the first suit) qualified as his “virtual representative,” 
despite the lack of evidence that the plaintiff “controlled, 
financed, participated in, or even had notice of [the] earlier 
suit.”  Id. at 885. 



10a 

not complied with the statute’s preclusion provision, 
as discussed below).  See Taylor, 553 U.S. at 893-95. 

B 
The unavailability of nonparty preclusion is a 

recurring problem in Title VII litigation.  In Martin v. 
Wilks, 490 U.S. 755 (1989), a group of white 
firefighters challenged the City of Birmingham’s 
acquiescence to a series of consent decrees that 
settled a Title VII lawsuit, brought by the NAACP 
and several black firefighters, alleging racially 
discriminatory hiring practices.  Id. at 758-59.  The 
consent decrees “set forth an extensive remedial 
scheme,” including annual and long-term goals for 
hiring black firefighters.  Id. at 759.  When the city 
altered its hiring practices accordingly, the plaintiffs 
in Martin alleged that the city’s compliance with the 
decrees amounted to discriminatory treatment under 
Title VII, id. at 759-60; the city argued that the suit 
was an “impermissible collateral attack[ ]” on the 
decrees.  Id. at 760. 

Underscoring the “deep-rooted historic tradition 
that everyone should have his own day in court,” the 
Supreme Court held that the consent decrees were 
not preclusive because the plaintiffs were not parties 
to the original action.  Id. at 762, 768 (internal 
citations and quotation marks omitted).  Rejecting 
the city’s argument that the white firefighters should 
have protected their rights by intervening in the 
original suit, the Court ruled that “a party seeking a 
judgment binding on another cannot obligate that 
person to intervene; he must be joined.”  Id. at 763.  
The Court placed the burden on the parties of a 
lawsuit–who “presumably know better than anyone 
else the nature and scope of relief sought in the 
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action, and at whose expense such relief might be 
granted”–to bring in additional parties when 
necessary.  Id. at 765. 

The Martin Court thus upheld “the general rule 
that a person cannot be deprived of his legal rights in 
a proceeding to which he is not a party.”  Id. at 759. 

C 
In evident recognition that Martin hindered the 

finality of Title VII dispositions, Congress created a 
way by which litigants can bind certain nonparties 
who would otherwise stay on the sidelines.  See 42 
U.S.C. § 2000e-2(n)(1).  Under § 2000e-2(n), an 
employment practice that “implements and is within 
the scope of a [Title VII] litigated or consent 
judgment or order” may not be challenged by a 
person who had actual notice of the proposed 
judgment or order and a “reasonable opportunity” to 
“present objections to such judgment or order by a 
future date certain.”  See § 2000e-2(n)(1)(A), (B)(i).5  
“The intent of [§ 2000e-2(n)] is to protect valid 
decrees from subsequent attack by individuals who 
were fully apprised of their interest in litigation and 
given an opportunity to participate, but who declined 
that opportunity.”  137 Cong. Rec. 29,039 (1991). 

It cannot be said that Briscoe had a “reasonable 
opportunity” to present objections to the Ricci 
judgment, within the meaning of § 2000e-2(n).  The 
requirement for an opportunity to present objections 
by “a future date certain” suggests a formal process.  

                                            
5 Section 2000e-2(n)(1)(B)(i)(II) also enables preclusion of “a 
person whose interests were adequately represented by another 
person” who challenged the judgment.  The city does not 
contend that it adequately represented Briscoe’s interests. 
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Compliance is therefore usually, if not always, 
secured through notice and a fairness  hearing.  See, 
e.g., Brennan v. N.Y. City Bd. of Educ., 260 F.3d 123, 
127 (2d Cir. 2001) (“The parties moved the district 
court to hold a fairness hearing at which objections to 
the Agreement would be heard.”  (citing § 2000e-
2(n))); Sims v. Montgomery Cnty. Comm’n, 9 F. Supp. 
2d 1281, 1286 (M.D. Ala. 1998) (“[T]he notice and 
fairness hearing were sufficient under the Civil 
Rights Act of 1991.”  (citing § 2000e-2(n)(1))).  But 
there was no pre-judgment fairness hearing in Ricci: 
The defendants were awarded summary judgment by 
the district court, and the case was not revived until 
the Supreme Court mandated entry of judgment in 
favor of the Ricci plaintiffs. 

In any event, the city has abandoned the argument 
it made below that the Ricci proceedings satisfied 
§ 2000e-2(n).  See Appellee Br. at 17 (“Neither Martin 
nor § 2000e-2(n) are relevant to the present case.”).  
Section 2000e-2(n) therefore does not insulate the 
city’s certification of the test results. 

* * * 
For these reasons, under well-settled Supreme 

Court precedent, Briscoe’s claim is not precluded by 
Ricci (notwithstanding Briscoe’s knowledge that the 
proceedings were pending and his failure to timely 
intervene).  We are skeptical that the Court would 
use one sentence in Ricci to silently revise preclusion 
principles that were unanimously reaffirmed just 
over a year before in Taylor. 

II 
The city’s primary argument is for a broad, two-

way reading of Ricci’s “strong basis in evidence” 
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standard.  The argument requires us to consider this 
standard for the first time.6 

The parties agree that Ricci established a new 
standard for disparate-treatment claims: A disparate-
treatment claim is avoidable based on concerns about 
disparate-impact liability only if there was a “strong 
basis in evidence” of such liability.  Ricci, 129 S. Ct. 
at 2677.  Late in the opinion, however, the Court 
contemplated the reverse scenario–“avoid[ance]” of a 
disparate-impact  suit: 

If, after it certifies the test results, the City 
faces a disparate-impact suit, then in light of 
our holding today it should be clear that the 
City would avoid disparate-impact liability 
based on the strong basis in evidence that, 
had it not certified the results, it would have 
been subject to disparate-treatment liability. 

Id. at 2681. 
The city characterizes this one sentence of dicta as 

establishing a symmetrical companion to Ricci’s 
earlier holding that an employer may avoid 
disparate-treatment claims based on a “strong basis 
in evidence” of disparate-impact liability.  That is, the 
city argues that an employer may defeat a disparate-
impact claim if it had a strong basis in evidence that 
it would have been subject to disparate-treatment 
                                            
6 We have no need to consider, much less invite adherence to, 
the extended dicta as to the potential contours of the doctrine 
for a disparate-treatment claim offered in United States v. 
Brennan, No. 08-5171-cv, 2011 U.S. App. LEXIS 9455, at *123-
37, *168-88 (2d Cir. May 5, 2011); id. at *218-19 (Raggi, J., 
concurring in the judgment) (cautioning that “majority opinion . 
. . yields an abundance of dicta that could confuse future 
consideration of judgments actually based on Ricci.”). 
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liability.  The city argues that Briscoe’s suit was 
properly dismissed not because it was precluded but 
because the Supreme Court’s Ricci mandate itself 
supplied the strong basis in evidence of disparate-
treatment liability (for not certifying the results). 

The dicta contemplating a disparate-impact 
standard symmetrical to the disparate-treatment 
standard established in the holding is perhaps 
attributable to a simple logical error.  The sentence  
does not present a holding but rather a conclusion–an 
apparent logical truth–derived from the holding:  
“[I]n light of our holding today it should be clear that 
the City would avoid disparate-impact liability based 
on the strong basis in evidence that, had it not 
certified the results, it would have been subject to 
disparate-treatment liability.”  129 S. Ct. at 2681 
(emphasis added).  When simplified into a conditional 
statement, this conclusion resembles the converse of–
and shares some of the language from–the only 
express holding in Ricci, 129 S. Ct. at 2677 (“We hold 
only that, under Title VII, before an employer can 
engage in intentional discrimination for the asserted 
purpose of avoiding or remedying an unintentional 
disparate impact, the employer must have a strong 
basis in evidence to believe it will be subject to 
disparate-impact liability if it fails to take the race-
conscious, discriminatory action.”), but it has no 
actual logical relationship to the holding. 

In any event, we see no way to reconcile the dicta, 
on which the city’s argument relies, with either the 
Court’s actual holding in Ricci or long-standing, 
fundamental principles of Title VII law: 
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First, all other indications in the opinion are of a 
holding limited to formulation of a standard for 
disparate-treatment liability: 

We hold only that, under Title VII, before an 
employer can engage in intentional 
discrimination for the asserted purpose of 
avoiding or remedying an unintentional 
disparate impact, the employer must have a 
strong basis in evidence to believe it will be 
subject to disparate-impact liability if it fails 
to take the race conscious, discriminatory 
action. 

Id. at 2677 (emphasis added).  The city’s argument 
finds arguable support in wording that leads up to 
this holding (set out in the margin).7  But the context 
discusses “[r]estricting an employer’s ability to 
discard test results”–and is thus limited to the 

                                            
7 At one point, the Court broadly describes the case as resolving 
any conflict between disparate-treatment and disparate-impact 
claims: 

Applying the strong-basis-in-evidence standard to Title 
VII gives effect to both the disparate-treatment and 
disparate-impact provisions, allowing violations of one 
in the name of compliance with the other only in 
certain, narrow circumstances. . . . 
* * * 

For the foregoing reasons, we adopt the strong-
basis-in-evidence standard as a matter of statutory 
construction to resolve any conflict between the 
disparate-treatment and disparate-impact provisions 
of Title VII. 

Id. at 2676. 
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express holding.8 In any event, the Court’s precise 
formulation of its holding (corroborated elsewhere in 
the majority opinion,9 and by concurring and 
dissenting opinions10) supersedes any dicta arguably 
to the contrary. 

                                            
8 The surrounding context clearly limits the broader language 
quoted in note 7, ante, to an employer’s ability to discard test 
results:  

[T]he standard appropriately constrains employers’ 
discretion in making race-based decisions: It limits 
that discretion to cases in which there is a strong basis 
in evidence of disparate-impact liability . . . . 
* * * 
Restricting an employer’s ability to discard test results 
(and thereby discriminate against qualified candidates 
on the basis of their race) also is in keeping with Title 
VII’s express protection of bona fide promotional 
examinations. 
* * * 
[O]nce [a] process has been established and employers 
have made clear their selection criteria, they may not 
then invalidate the test results . . . . absent a strong 
basis in evidence of an impermissible disparate impact. 
. . .  

Id. at 2676-77 (emphases added). 
9 Earlier, the court summarized its conclusion: 

We conclude that race-based action like the City’s in 
this case is impermissible under Title VII unless the 
employer can demonstrate a strong basis in evidence 
that, had it not taken the action, it would have been 
liable under the disparate-impact statute.  

Id. at 2664. 
10 Justice Alito frames the issue: 

The question . . . concerns . . . when an employer 
justifies an employment decision . . . on the ground 
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Second, the question that Ricci answers for 
disparate-treatment claims has already been 
answered for claims of disparate impact.  
Clarification was needed, which Ricci supplied, as to 
when an act that would otherwise trigger disparate-
treatment liability is excusable due to concern over 
disparate impact.  This is because the subsection that 
governs disparate-treatment claims, 42 U.S.C. 
§ 2000e-2(a), provides no clarification as to what 
informs the “discriminatory intent or motive” 
analysis.  See Watson v. Fort Worth Bank & Trust, 
487 U.S. 977, 986 (1988).  But the corresponding 
question for a disparate-impact claim–when an 
employment practice that would otherwise trigger 
                                                                                          

that a contrary decision would have created a risk of 
disparate-impact liability.  The Court holds–and I 
entirely agree–that concern about disparate-impact 
liability is a legitimate reason for a decision of the type 
involved here only if there was a substantial basis in 
evidence to find the tests inadequate. 

Id. at 2683 (Alito, J., concurring) (emphases added and internal 
quotation marks omitted). 

In her dissent, Justice Ginsburg frames her proposed 
holding, which is also limited to a one-way approach: 

I would therefore hold that an employer who jettisons 
a selection device when its disproportionate racial 
impact becomes apparent does not violate Title VII’s 
disparate-treatment bar automatically or at all, 
subject to this key condition: The employer must have 
good cause to believe the device would not withstand 
examination for business necessity. 

Id. at 2699 (Ginsburg, J., dissenting) (emphasis added). 
Justice Scalia raises the larger question of whether the 

disparate-impact provisions are consistent with the Equal 
Protection Clause, id. at 2682 (Scalia, J., concurring), but does 
not discuss the scope of the Court’s holding. 
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disparate-impact liability is excusable due to concern 
over disparate treatment–is answered by the 
statutory definition of the claim: Conduct that  is “job 
related” and “consistent with business necessity” is 
permissible even if it causes a disparate impact 
(unless there is an “alternative employment practice” 
that would reduce the disparate impact, which the 
employer refuses to adopt).  § 2000e-2(k)(1).  There is 
no need to stretch Ricci to muddle that which is 
already clear. 

Third (and relatedly), these disparate-impact 
parameters are statutory,11 unlike the contours of a 
disparate-treatment claim, which are predominantly 
supplied by case law.  We would expect that any 
holding that is meant to shape the contours of a 
disparate-impact claim would cite and quote the 
statute, and discuss the interplay between the text 
and the new principle.  (We would also expect the 
pronounced disagreement12 that has accompanied 
previous revisions of settled disparate-impact 
principles.  See, e.g., Wards Cove Packing Co. v. 
Atonio, 490 U.S. 642 (1989).) 

                                            
11 The doctrine originated from case law, see Griggs v. Duke 
Power Co., 401 U.S. 424 (1971), but was later codified by the 
Civil Rights Act of 1991, see § 2000e-2(k)(1). 
12 Although four justices dissented in Ricci, 129 S. Ct. at 2689 
(Ginsburg, J., dissenting) (joined by Justices Stevens, Souter, 
and Breyer), the dissenting opinion did not mention the dicta 
from the majority opinion contemplating that the city might 
“avoid [future] disparate-impact liability based on the strong 
basis in evidence that, had it not certified the results, it would 
have been subject to disparate-treatment liability,” 129 S. Ct. at 
2681 (majority opinion). 
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Fourth, it is difficult to see how a “strong basis in 
evidence” can be established for a disparate-
treatment claim.  The city avoids the issue by the 
narrow argument that a court judgment satisfies this 
burden; but it fails to consider what would suffice 
other than a court’s mandate.  And the city’s 
argument, framed that way, differs little from 
nonparty preclusion, which is plagued by the issues 
discussed above.  Yet it is hard to see how one can 
adduce a “strong basis in evidence” that oneself will 
later act with “discriminatory intent or motive.”  See 
Watson, 487 U.S. at 986.  Showings other than a 
court mandate are conceivable,13 but they would be 
fiendishly complicated, and therefore unsuitable for a 
conduct-guiding standard.  In contrast, the “strong 
basis in evidence” standard that the majority opinion 
in Ricci explicitly establishes to evaluate whether an  
employer can engage in disparate treatment employs 
the quantitative metrics of disparate-impact law.  
Unlike disparate-treatment liability, in which intent 
is a core consideration and for which consistent 
standards are simply impractical, disparate-impact 
liability involves quantitative metrics that resonate 
with an objective “strong basis in evidence” standard.  
See Gulino v. N.Y. State Educ. Dep’t, 460 F.3d 361, 
382 (2d Cir. 2006). 

                                            
13 See, e.g., Joseph A. Seiner and Benjamin N. Gutman, Does 
Ricci Herald a New Disparate Impact?, 90 B.U. L. Rev. 2181, 
2204-09 (2010) (interpreting this sentence in Ricci as 
establishing a new affirmative defense to disparate-impact 
liability–similar to qualified-immunity–based upon a 
complicated, recursive application of Ricci’s holding).  The 
theory is intriguing, but is inconsistent with the unavailability 
of a good-faith defense for disparate-impact liability.  See Ricci, 
129 S. Ct. at 2682 (Scalia, J., concurring). 
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Fifth, the “strong basis in evidence” standard, 
which the majority opinion in Ricci expressly applies 
to disparate-treatment claims under Title VII, 129 S. 
Ct. at 2677, was borrowed from equal protection case 
law that analyzed laws with classifications based on 
race, id. at 2675-76; see, e.g., Richmond v. J. A. 
Croson Co., 488 U.S. 469, 500 (1989), and thus neatly 
extends to statutory claims for intentional 
discrimination.  In contrast, neutral laws with “a 
disproportionately adverse effect upon a racial 
minority” are outside the purview of the Equal 
Protection Clause.  Pers. Adm’r of Mass. v. Feeney, 
442 U.S. 256, 272 (1979); see also Ricci, 129 S. Ct. at 
2683 (Scalia, J., concurring) (“[T]he war between 
disparate impact and equal protection will be waged 
sooner or later, and it behooves us to begin thinking 
about how–and on what terms–to make peace 
between them.”); id. at 2700 (Ginsburg, J., 
dissenting) (“The Equal Protection Clause . . . 
prohibits only intentional discrimination; it does not 
have a disparate-impact component.”).  We cannot 
expect that Ricci’s express holding would apply 
symmetrically to two doctrines that by nature are 
asymmetrical. 

Finally, extending the express holding in Ricci to a 
disparate-impact claim would seem to be 
unnecessary.  An employer seeking to protect itself 
from the interplay between disparate-impact and 
disparate-treatment liability needs only the guidance 
from the express holding of Ricci. 

*  *  * 
The Ricci opinion anticipated this case, and 

discounted the idea that the city would suffer the 
whipsaw effect that our analysis justifies.  To rule for 
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the city, we would have to conclude that the Supreme 
Court intended to effect a substantial change in Title 
VII disparate-impact litigation in a single sentence of 
dicta targeted only at the parties in this action. 

III 
We are sympathetic to the effect that this outcome 

has on the city, which has duly certified the test as 
ordered by the Supreme Court but now must defend a 
disparate-impact suit.  The City of Birmingham faced 
the same issue in Martin.  Any employer that 
intentionally discriminates–thinking there is a strong 
basis in evidence of disparate-impact liability–will 
face the same issue if it loses a disparate-treatment 
suit.14 

The solutions already exist.  First, an employer can 
seek to join all interested parties as required parties.  
See Fed. R. Civ. P. 19.  The interested parties here 
were readily identifiable: The city could have joined 
all test-takers prior to the district court’s original 
decision.  If Briscoe had been a party, the Supreme 
Court’s decision would have precluded this suit.  
Second, an employer can use the expedient provided 
by Congress, 42 U.S.C. § 2000e-2(n).  The city could 
have moved, prior to the district court’s original 
ruling, for compliance with the notice and 
opportunity-to-object requirements of § 2000e-2(n), 
which would have permitted the litigated judgment 
to have preclusive effect even over nonparties. 

                                            
14 One could argue–and the city does, Appellee Br. at 22–that 
this case is different from the other examples: the Supreme 
Court ordered it to certify this list for this exam.  But that is 
just an iteration of the untenable preclusion argument. 
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The Ricci plaintiffs are amici in this case.  (At the 
time of oral argument, Ricci was ongoing in the 
district court and, judging by the docket sheet, was as 
contentious as ever; but the parties ultimately settled 
on July 27, 2011.  See New Haven Firefighters Settle 
Claims of Racial Bias, N.Y. Times, July 28, 2011.) 
They have a fair claim to a clarification.  Although we 
hold that Briscoe’s claim can proceed, the Ricci 
plaintiffs of course remain entitled to the full fruits of 
the Supreme Court judgment that they obtained.  In 
order to give effect to bedrock principles of nonparty 
preclusion as well as to the Supreme Court’s order to 
certify the results, we limit Briscoe’s equitable relief 
insofar as it may interfere with the relief–present 
and future–afforded to the Ricci plaintiffs by the 
certification of the exam results.  (This caveat may be 
superfluous, because Briscoe has repeatedly 
confirmed that he seeks relief that is fully consistent 
with the Supreme Court’s judgment.  See Appellant 
Br. at 9-10; Reply Br. at 21-22; Joint Appendix at 
134-35.) 

CONCLUSION 
This case is the first in our Circuit to require a 

precedential examination of Ricci v. DeStefano, 129 
S. Ct. 2658 (2009).  As we have shown, we cannot 
reconcile all of the indications from the Supreme 
Court in Ricci.  After a careful review of that decision 
and relevant nonparty preclusion and Title VII case 
law, we conclude that Briscoe’s claim is neither 
precluded nor properly dismissed.  Ricci did not 
substantially change Title VII disparate-impact 
litigation or preclusion principles in the single 
sentence of dicta targeted at the parties in this 
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action.  We follow the Court’s clear explication of its 
limited holding. 

Accordingly, we vacate the judgment of the district 
court and remand for further proceedings consistent 
with this opinion.  But we express no view as to  
whether other issues raised below may warrant 
dismissal of the action, including relevant statutes of 
limitations, the doctrine of laches, or the 
unavailability of the requested relief because of Title 
VII’s anti-alteration provision (42 U.S.C. § 2000e-
2(1)). 
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HAIGHT, Senior District Judge: 

Plaintiff Michael Briscoe, an African-American 
firefighter in New Haven, charges that Defendant 
City of New Haven (“the City”) violated Title VII of 
the Civil Rights Act of 1964, as amended, 42 U.S.C. 
§§ 2000e et seq. (“Title VII”), in administering fire 
department promotional examinations in 2003 that 
Plaintiff contends had a disparate impact on minority 
candidates.  Defendant moved pursuant to Federal 
Rule of Civil Procedure 12(b)(6) to dismiss the 
amended complaint for failure to state a claim.  The 
Court heard oral argument on April 19, 2010.  The 
exigencies of the case required that the motion be 
resolved promptly.  On April 21, 2010, the Court 
entered an order dismissing the case.  [Doc. 100] The 
order stated that an opinion setting forth the Court’s 
reasons would follow.  This is that opinion. 
I.  BACKGROUND 

Plaintiff Michael Briscoe holds the position of 
firefighter in the City of New Haven Department of 
Fire Services (“NHFD”), an agency of Defendant City 
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of New Haven, and held that position in 2003.  
During November and December, 2003, the City 
conducted examinations to determine eligibility for 
promotion to fill vacant lieutenant and captain 
positions in the NHFD.  Briscoe took the lieutenant 
examination. 

The following background information is taken 
from the Supreme Court’s opinion in Ricci v. 
DeStefano, 129 S.Ct. 2658 (2009). 

Seventy-seven candidates completed the 2003 
lieutenant examination, of whom 43 were white, 19 
were black, and 15 were Hispanic.  Of those, 34 
candidates passed: 25 whites, 6 blacks, and 3 
Hispanics.  The City Charter required that the 
NHFD fill each vacant position by choosing one 
candidate from the top three scorers on the relevant 
list.  Applying this “rule of three” to the scores on the 
lieutenant examination, the top 10 candidates were 
eligible for an immediate promotion to lieutenant.  
All 10 were white.  Subsequent vacancies would have 
allowed at least three black candidates to be 
considered for promotion to lieutenant.  Briscoe 
ranked 24th among the 77 candidates for promotion 
to lieutenant.  He would not be eligible for promotion 
if the results of the 2003 lieutenant examination 
were certified by the New Haven Civil Service Board 
(“CSB”), a prerequisite to promotions based on 
competitive tests. 

Forty-one candidates completed the captain 
examination, which Briscoe did not take: 25 whites, 8 
blacks, and 8 Hispanics.  Of those, 22 candidates 
passed: 16 whites, 3 blacks, and 3 Hispanics.  Under 
the rule of three, 9 candidates were eligible for an 
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immediate promotion to captain: 7 whites and 2 
Hispanics. 

City officials, including its counsel, considered 
these results, became concerned that the tests had 
discriminated against minority candidates, and 
communicated that concern to the five-member CSB.  
During January through March, 2004, the CSB 
conducted five public meetings to consider whether to 
certify the results of the 2003 lieutenant and captain 
examinations.  Witnesses testified.  Documentary 
evidence was received.  The final meeting took place 
on March 18, 2004.  With one member recused, the 
CSB deadlocked: two members voted for certifying 
the results and two voted against.  The practical 
result was that the CSB did not certify the results. 

Firefighters who had scored highly on the 
examinations were denied a chance at promotions by 
the CSB’s decision not to certify the results.  On July 
8, 2004, 17 white firefighters and one Hispanic 
firefighter filed a complaint in this Court against the 
City, Mayor John DeStefano, and other involved 
individuals, alleging that the CSB’s vote not to certify 
the results of the promotional examinations violated 
the Equal Protection Clause of the Fourteenth 
Amendment and the disparate-treatment prohibition 
in Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
§ 2000e-2(a).  The case was assigned to Judge 
Arterton.  Ricci, et al., v. DeStefano, et al., Civil No. 
3:04cv1109 (JBA). 

In Ricci, the City defendants asserted that they 
had a good-faith belief that they would have violated 
the disparate-impact provision in Title VII, § 2000e-
2(k), had they certified the examination results, and 
could not be held liable for a disparate-treatment 
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violation incurred in attempting to comply with Title 
VII’s disparate-impact bar.  The Ricci plaintiffs 
countered that the defendants’ good-faith belief that 
they were acting to prevent a disparate impact, 
absent adequate evidentiary support for that belief, 
was not a valid defense to allegations of disparate 
treatment and unconstitutional racial discrimination.  
This Court granted the City defendants’ motion for 
summary judgment and dismissed the complaint.  
554 F.Supp.2d 142 (D.Conn. 2006).  The Second 
Circuit affirmed.  530 F.3d 87 (2d Cir. 2008).  The 
Supreme Court granted certiorari, reversed the Court 
of Appeals in a 5-4 opinion, and remanded the case 
for further proceedings consistent with its opinion.  
Ricci v. DeStefano, 129 S.Ct. 2658 (2009).1 

The Supreme Court held that the Ricci 
plaintiffs/petitioners “are entitled to summary 
judgment on their Title VII claims.”  Id. at 2681.  
Following remand of the Ricci case to this Court, 
Judge Arterton issued an order on November 24, 
2009 (1) directing the entry of judgment against the 
City on the Ricci plaintiffs’ Title VII disparate-
treatment claim; (2) directing the CSB to “certify the 
results of the 2003 promotional examinations for the 
positions of Lieutenant and Captain in the New 
Haven Fire Department,” and to “certify the 
promotional lists for each position derived from those 
examination results”; and (3) directing the City to 
promote 8 named individuals to the rank of 
lieutenant and 6 named individuals to the rank of 
captain.  On November 30, 2009, the CSB complied 
with that order by certifying the 2003 examination 
                                            
1 Subsequent references in this opinion to “Ricci” are to the 
Supreme Court’s opinion, unless otherwise noted. 
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results and the accompanying promotional lists.  
Further remedies to be accorded the Ricci plaintiffs 
and related questions are presently pending before 
Judge Arterton. 
II.   BRISCOE’S ACTION  

Briscoe filed his complaint in the captioned case on 
October 15, 2009 [Doc. 1], and an amended complaint 
as of right on November 2, 2009 [Doc. 7] (“the 
Amended Complaint”).  The Amended Complaint 
alleges in ¶ 1: 

The 2003 New Haven fire lieutenant 
examination had two parts: a multiple-choice 
written test and an oral exam.  Ranking on 
the eligibility list depended on how the City 
chose to weight the scores on the two 
components.  The oral exam was a better way 
to assess candidates’ skills and abilities than 
the written test and had less disparate 
impact on African-Americans.  Yet the City 
chose to weight the written test 60 percent 
and the oral exam 40 percent.  This weighting 
reduced the validity of the overall selection 
process; it was arbitrarily chosen, without 
any pretense that it was job related; it was 
contrary to standard practice among similar 
public safety agencies, where the norm is to 
weight the oral component 70 percent; it had 
a disparate impact on African-American 
candidates; and it will prevent the plaintiff 
from being promoted to the rank of 
lieutenant, even though he is one of the most 
highly qualified candidates. 

Briscoe claims that the City violated the disparate-
impact provision in Title VII, § 2000e-2(k), by 
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weighting the written portion of the 2003 fire 
department promotional examinations as 60% of the 
total score, while the oral portion of the exam 
accounted for the other 40% of the score.  Plaintiff 
alleges, and I accept on this motion to dismiss, that 
he scored highest of the seventy-seven lieutenant 
candidates on the oral portion, yet scored only 
twenty-fourth overall, on account of his lower score 
on the written portion.  (Am. Compl. ¶ 16) 

Plaintiff claims that the 60/40 written/oral 
weighting has a disparate impact on minority 
applicants, is not job related and is not justified by 
business necessity, and is likely to have an adverse 
impact greater than is required by business 
necessity.  That is, Plaintiff claims that a different 
type of exam or a different weighting of the portions 
of the exam (Am. Compl. ¶ 18) would be equally good 
or better at identifying the best-qualified candidates 
for promotion, and would have less disparate impact 
on racial minorities.  The thirteen top-scoring 
candidates for promotion using the 60/40 written/oral 
weighting system were white, whereas using a 30/70 
written/oral weighting, three of the top twelve 
scorers, including Plaintiff, would have been African-
American.  (Am. Compl. ¶¶ 15 & 17) Plaintiff seeks 
promotion to the rank of lieutenant, monetary 
damages, and an injunction prohibiting the City from 
continuing to use the 60/40 weighting system for 
future examinations. 

On December 23, 2009, Sean Patton moved to 
intervene in this case.  [Doc. 30] Patton is one of the 
Ricci plaintiffs, but in light of his exam score, he was 
not among those promoted to lieutenant pursuant to 
Judge Arterton’s November 24, 2009 order.  Patton’s 
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theory of intervention is that any relief granted to 
Briscoe on Briscoe’s disparate-impact claim will have 
an adverse effect on Patton’s disparate-treatment 
claim and on his opportunity for promotion. 

On January 29, 2010, the City moved to dismiss 
Briscoe’s Amended Complaint pursuant to Rule 
12(b)(6), Fed. R. Civ. P., on the ground that the 
Amended Complaint fails to state a claim upon which 
relief can be granted. [Doc. 52] The City asserted 
several alternative grounds for dismissal: 

1. The Supreme Court’s ruling in Ricci foreclosed 
Briscoe’s disparate-impact claim. 

2. Briscoe’s claim is barred by 42 U.S.C. § 2000e-
2(n) as a collateral attack upon a litigated judgment 
or order. 

3. Briscoe’s claim is time-barred by the applicable 
statute of limitations. 

4. Briscoe’s claim is barred by the equitable 
doctrine of laches. 

5. The relief Briscoe seeks is explicitly prohibited 
by 42 U.S.C. § 2000e-2(l), in that he impermissibly 
seeks an adjustment or alteration of test scores based 
upon race. 

On March 3, 2010, Briscoe moved for leave to file a 
further amended complaint [Doc. 63], without 
including the form of the proposed pleading.  On 
April 19, 2010, at the Court’s direction, he filed  a 
Proposed Second Amended Complaint [Doc. 97].  The 
first paragraph of the Proposed Second Amended 
Complaint setting forth Briscoe’s theory of the City’s 
disparate-impact liability, as well as his prayers for 
relief, are identical to those sections of the First 
Amended Complaint.  The Proposed Second Amended 
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Complaint seeks to add claims of constitutional due 
process violations in connection with the City’s 
implementation of the 2003 lieutenant’s examination, 
and claims of improper scoring in alleged violation of 
the City Charter and Civil Service rules.  
Supplemental jurisdiction under 28 U.S.C. § 1367 is 
asserted with respect to these latter claims. 

The City contends that Briscoe’s Proposed Second 
Amended Complaint suffers from the same 
infirmities identified in the City’s Motion to Dismiss 
the First Amended Complaint.  Accordingly, the City 
urges that Briscoe’s motion for leave to file a Second 
Amended Complaint should be denied on the ground 
of futility, since the pleading could not survive a 
motion to dismiss. 

In March 2010, the City announced that an 
examination for the NHFD administrative position of 
Director of Training would be held on April 30 and 
May 1, 2010.  Candidates must hold the rank of 
lieutenant or captain to participate.  Briscoe sent a 
written request to the City for permission to sit for 
the exam, on the ground that while he was not 
presently a lieutenant, he might become one if this 
case succeeded.  The City declined.  On March 30, 
2010, Briscoe filed a motion for a preliminary 
injunction [Doc. 70] seeking an order of the Court 
that he be permitted to sit for the test. 

On April 8, 2009, Matthew Marcarelli moved to 
intervene in this case [Doc. 77] for the purpose of 
opposing Briscoe’s preliminary injunction motion.  
Marcarelli, a captain in the NHFD, is a Ricci plaintiff 
who was promoted to the rank of captain as the 
result of Judge Arterton’s November 24, 2009 order 
in that case.  Marcarelli is going to take the Director 
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of Training examination and does not want Briscoe to 
take it. 

On April 19, 2010, the Court heard oral argument 
on the City’s motion to dismiss and on Plaintiff’s 
motion to amend.  Although the motions to intervene 
were still pending, the Court permitted counsel for 
the putative intervenors to be heard in support of the 
City’s motion to dismiss.  There was general 
agreement at the hearing that if the Court granted 
the City’s motion to dismiss Briscoe’s amended 
complaints, present and proposed, for failure to state 
a viable federal claim, that would render moot 
Briscoe’s pending motion for a preliminary injunction 
with respect to the Director of Training examination, 
and the pending motions of Patton and Marcarelli to 
intervene in this action. 
III.   STANDARD OF REVIEW  

When deciding a motion to dismiss under Fed. R. 
Civ. P. 12(b)(6), the Court must “accept as true all of 
the factual allegations set out in plaintiff’s complaint, 
draw inferences from those allegations in the light 
most favorable to plaintiff, and construe the 
complaint liberally.” Rescuecom Corp. v. Google, Inc., 
562 F.3d 123, 127 (2d Cir. 2009).  The Court’s 
function in deciding a motion to dismiss “is merely to 
assess the legal feasibility of the complaint, not to 
assay the weight of the evidence which might be 
offered in support thereof.”  Levitt v. Bear Stearns & 
Co., 340 F.3d 94, 101 (2d. Cir. 2003).  “This issue is 
not whether a plaintiff will ultimately prevail but 
whether the claimant is entitled to offer evidence to 
support the claims.”  Scheuer v. Rhodes, 416 U.S. 
232, 236 (1974). 
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Although a complaint “does not need detailed 
factual allegations, a plaintiff’s obligation to provide 
the grounds of his entitle[ment] to relief requires 
more than labels and conclusions, and a formulaic 
recitation of the elements of a cause of action will not 
do.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 
(2007) (internal quotation marks and citations 
omitted).  “Nor does a complaint suffice if it tenders 
naked factual assertions devoid of further factual 
development.”  Ashcroft v. Iqbal, 129 S. Ct. 1937, 
1949 (2009).  Rather, “a complaint must contain 
sufficient factual matter, accepted as true, to state a 
claim to relief that is plausible on its face.”  Id. at 
1950.  “A claim has facial plausibility when the 
plaintiff pleads factual content that allows the court 
to draw the reasonable inference that the defendant 
is liable for the misconduct alleged.” Id. 

When deciding a motion to dismiss, the Court may 
consider “only the facts alleged in the pleadings, 
documents attached as exhibits or incorporated by 
reference in the pleadings and matters of which 
judicial notice may be taken.”  Samuels v. Air Transp. 
Local 504, 992 F.2d 12, 15 (2d Cir. 1993).  In the case 
at bar, Defendant requests that the Court take 
judicial notice of the Supreme Court’s decision in 
Ricci v. DeStefano, 129 S. Ct. 2658 (2009). 
IV.  DISCUSSION  

The City maintains that Briscoe’s Amended 
Complaint must be dismissed because his Title VII 
disparate-impact claim is squarely foreclosed by the 
Supreme Court’s decision in Ricci. Briscoe responds 
that Ricci does not preclude his trying now to make 
the record of disparate impact that the City 
previously failed to make.  Resolving this dispute 
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requires a careful analysis of what the Supreme 
Court held in Ricci, the Court’s rationale for that 
holding, and the manner in which it was expressed. 

The City’s defense to the Ricci plaintiffs’ disparate 
treatment claim was “that it acted to comply with 
Title VII’s disparate-impact provision.”  129 S.Ct. at 
2677.  Based on the record before it, the Court 
rejected that defense: 

[U]nder Title VII, before an employer can 
engage in intentional discrimination for the 
asserted purpose of avoiding or remedying an 
unintentional disparate impact, the employer 
must have a strong basis in evidence to 
believe it will be subject to disparate-impact 
liability if it fails to take the race-conscious, 
discriminatory action. 

Id.  The City’s defense in Ricci failed because the 
evidence, including the record amassed during the 
CSB meetings and before the district court, did not, 
in the Ricci majority’s view, establish a strong basis 
to believe that the City would have been liable for a 
disparate-impact violation if it had certified the test 
results.  The Court reasoned: 

The racial adverse impact here was 
significant, and petitioners do not dispute 
that the City was faced with a prima facie 
case of disparate-impact liability. . . . Based 
on the degree of adverse impact reflected in 
the results, respondents were compelled to 
take a hard look at the examinations to 
determine whether certifying the results 
would have had an impermissible disparate 
impact.  The problem for respondents is that 
a prima face case of disparate-impact 
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liability–essentially, a threshold showing of a 
significant statistical disparity, and nothing 
more–is far from a strong basis in evidence 
that the City would have been liable under 
Title VII had it certified the results.  That is 
because the City could be liable for disparate-
impact discrimination only if the 
examinations were not job related and 
consistent with business necessity, or if there 
existed an equally valid, less-discriminatory 
alternative that served the City’s needs but 
that the City refused to adopt. § 2000e-
2(k)(1)(A),(C).  We conclude there is no strong 
basis in evidence to establish that the test 
was deficient in either of these respects. 

Id. at 2678 (citation to case omitted).  Anticipating 
that rationale, the Ricci majority opinion begins by 
saying: 

We conclude that the race-based action like 
the City’s in this case is impermissible under 
Title VII unless the employer can 
demonstrate a strong basis in evidence that, 
had it not taken the action, it would have 
been liable under the disparate-impact 
statute.  The respondents, we determine, 
cannot meet that threshold standard.  As a 
result, the City’s action in discarding the 
tests was a violation of Title VII. 

Id. at 2664.  And, having articulated that rationale 
and directed that the 2003 promotional exam results 
be certified, the opinion concludes with a statement 
that resonates in Briscoe’s case: 

If, after it certifies the test results, the City 
faces a disparate-impact suit, then in light of 
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our holding today it should be clear that the 
City would avoid disparate-impact liability 
based on the strong basis in evidence that, 
had it not certified the results, it would have 
been subject to disparate-treatment liability. 

Id. at 2681. 
The Supreme Court held that the Ricci 

plaintiffs/petitioners “are entitled to summary 
judgment on their Title VII claim,” and remanded the 
case “for further proceedings consistent with this 
opinion.” Id. Obedient to that instruction, Judge 
Arterton directed the entry of judgment in favor of 
the Ricci plaintiffs on their Title VII claim of 
disparate treatment.  She directed the CSB to certify 
the results of the 2003 examinations and the 
promotional lists for the positions of lieutenant and 
captain derived from those results.  The CSB 
promptly did so.  Judge Arterton also ordered the 
immediate promotion of 8 firefighters to lieutenant 
and 6 to captain, they being the individuals whose 
right to promotion was unquestionably established by 
the 2003 test results. 

Ricci might have taken a different course on 
remand, had the Supreme Court so desired.  The 
Court did not have to direct the entry of summary 
judgment on the Ricci plaintiffs’ disparate-treatment 
claim.  It could have remanded the case to the lower 
courts for further evidentiary proceedings, to be 
conducted in light of the Court’s “strong basis in 
evidence” formulation.  Indeed, Justice Ginsburg, 
writing for the four dissenters, focused on the 
majority’s failure to follow that procedure: 

 The Court stacks the deck further by denying 
respondents any chance to satisfy the newly 
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announced strong-basis-in-evidence standard.  
When this Court formulates a new legal rule, 
the ordinary course is to remand and allow 
the lower courts to apply the rule in the first 
instance. . . . 
The lower courts focused on respondents’ 
“intent” rather than on whether respondents 
in fact had good cause to act.  Ordinarily, a 
remand for fresh consideration would be in 
order.  But the Court has seen fit to preclude 
further proceedings.  I therefore explain why, 
if final adjudication is indeed appropriate, 
New Haven should be the prevailing party. . .  
As earlier noted, I would not oppose a remand 
for further proceedings fair to both sides.  It 
is the Court that has chosen to short-circuit 
this litigation based on its pretension that the 
City has shown, and can show, nothing more 
than a statistical disparity. 

129 S.Ct. 2702-03, 2703 n.10, 2707 (citations omitted) 
(emphases added). 

If the Ricci majority had adopted the dissenters’ 
preferred procedure on remand, the City would have 
had a chance to defend its decision to discard the test 
results and to demonstrate that it could satisfy the 
strong-basis-in-evidence standard with respect to 
disparate impact liability.  Moreover, if the case had 
been remanded for that purpose, Briscoe or any 
minority firefighter so inclined could have sought 
leave to intervene in the litigation to raise the claims 
he seeks to raise in this action, such as attacking the 
2003 examinations’ written-versus-oral weighting. 

The Supreme Court was aware of the weighting 
issue, although it does not appear to have been a 
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primary focus of the litigation.  Justice Kennedy 
wrote for the majority: “[R]espondents have produced 
no evidence to show that the 60/40 weighting was 
indeed arbitrary. . . . Nor does the record contain any 
evidence that the 30/70 weighting would be an 
equally valid way to determine whether candidates 
possess the proper mix of job knowledge and 
situational skills to earn promotions.”  129 S.Ct. at 
2679.  The point of the dissent was that there should 
have been an opportunity on remand to make such a 
showing, and to demonstrate that the strong-basis-in-
evidence standard was met.  That would have 
enabled the City, or Briscoe, had he sought and been 
granted leave to intervene, an opportunity to offer 
any evidence they could marshal that the 60/40 
weighting was neither job-related nor business-
necessitated, and that equally effective promotional 
testing was available which was less likely to result 
in disparate impact. 

However, the dissenters did not prevail.  The Ricci 
majority held that the Ricci plaintiffs were entitled to 
summary judgment on their Title VII disparate 
treatment claim.  The inevitable consequences swiftly 
followed on remand to the district court: entry of 
judgment, certification of the test results and 
promotion lists, and promotions in accordance with 
those lists.  Justice Ginsburg’s statements that the 
Court has denied the City “any chance to satisfy” the 
strong-basis-in-evidence standard, “seen fit to 
preclude further proceedings,” and “chosen to short-
circuit this litigation” are more than lamentations; 
they are acknowledgments of the practical 
consequences of the Ricci decision.  The Supreme 
Court having declined to remand the case for further 
evidentiary proceedings regarding disparate impact, 
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Briscoe cannot circumvent that decision by filing 
another lawsuit with respect to the same exams to 
attempt to create the record that would otherwise 
have been made upon remand. 

Given the logical consequences of the strong-basis-
in-evidence standard announced in Ricci, the holding 
in Ricci that the City’s action in refusing to certify 
the 2003 examination results violated Title VII’s 
disparate-treatment prohibition necessarily 
forecloses a subsequent claim that the results of the 
same 2003 NHFD promotional examinations must be 
rejected because they violated Title VII’s disparate-
impact prohibition.  Justice Kennedy’s opinion 
presaged that conclusion with its closing observation 
that “[i]f, after it certifies the test results, the City 
faces a disparate-impact suit, then in light of our 
holding today it should be clear that the City would 
avoid disparate-impact liability based on the strong 
basis in evidence that, had it not certified the results, 
it would have been subject to disparate-treatment 
liability.”  129 S.Ct. at 2681.  That hypothetical event 
came to pass when Briscoe filed this disparate-impact 
suit against the City involving the same 
examinations. 

Briscoe argues that it is unfair to apply Ricci to 
foreclose his case, citing cases for the familiar 
propositions that one is not bound by the decision in 
a case to which he was not a party, and that everyone 
deserves his own day in court.  However, this 
argument, while appealing and true as far as it goes, 
does not survive analysis when viewed in light of the 
fact that the Supreme Court in Ricci specifically 
anticipated and explicitly foreclosed subsequent 
disparate impact suits, such as Briscoe’s, against the 
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City based on the 2003 exams.  The Court concluded 
that based upon the record before it, no strong basis 
in evidence had been established to support the City’s 
decision to throw out the exams because of disparate 
impact.  And the Court precluded any further 
expansion of that record, either on remand in Ricci or 
in some subsequent disparate impact suit such as 
Briscoe’s.  If, as he contends, Briscoe is denied his 
day in court or is bound by a decision in a case to 
which he was not a party, it is because the Supreme 
Court decided as much, and this court is bound by 
the decisions of the high court. 

Certainly, the Supreme Court’s course of action 
served to vindicate other important interests, such as 
finality and the prevention of collateral attack on 
judgments and the re-litigation of issues that have 
been resolved.  Furthermore, given the practical 
reality that all of the New Haven firefighters who 
took the 2003 promotional exams, including Briscoe, 
were acutely aware of the pendency of the Ricci 
litigation, I cannot accept Briscoe’s suggestion that 
he was entitled to stand by for five years, while the 
case progressed to the Supreme Court and back, 
before seeking to assert his interest, through filing 
this lawsuit, in having the 2003 exams invalidated on 
the basis of disparate impact. 

Ricci makes it plain that if the record had shown 
“the examinations were not job related and consistent 
with business necessity, or if there existed an equally 
valid, less-discriminatory alternative that served the 
City’s needs but that the City refused to adopt,” 129 
S.Ct. at 2678, the resulting strong evidentiary basis 
for disparate-impact liability would have justified the 
City’s race-related refusal to certify the test results 
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and insulated it from disparate-treatment liability.  
But the Ricci majority did not find such proof in the 
record created before the CSB when it was 
considering whether to certify the 2003 exams.  Nor, 
in the Supreme Court’s estimation, did the City offer 
such proof before the district court in the Ricci case, 
when defending the CSB’s decision not to certify the 
results against the complaint of the Ricci plaintiffs. 

Perhaps the City did not believe the tests were 
deficient in the respects that Briscoe advances, the 
60/40 weighting having been included in the City’s 
collective bargaining agreement with the firefighters’ 
union and in tests which the City paid outside 
experts to construct.  But there is no discernible 
reason why Briscoe could not have intervened 
pursuant to Federal Rule of Civil Procedure 24 to 
raise these issues and make these arguments when 
the Ricci case was first before Judge Arterton from 
2004 through 2006.  Briscoe was aware of the 
pendency of the Ricci litigation, and knew that its 
result would directly impact him in that it would 
determine whether the exam results would be 
certified and who stood to be promoted as a result.  
The 60/40 weighting the City used in grading NHFD 
promotional examinations was similarly known to all.  
Thus, the alleged infirmities of which Briscoe now 
complains were, or should have been, readily 
apparent to him in 2003, when the examinations 
were administered, and in 2004, when the Ricci 
plaintiffs filed their complaint. 

Briscoe knew that if the Ricci plaintiffs prevailed 
in forcing the CSB to certify the exam results, he 
would not be immediately promoted.  Given the 
number of available job openings, and because he had 
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scored twenty-fourth among the candidates for 
lieutenant, the only way that Briscoe could achieve 
promotion was to persuade a court that the 2003 
exams were properly thrown out because of their 
impermissible disparate impact on racial minorities.  
To the extent that Briscoe wished to advance or 
emphasize an argument different than that relied 
upon by the City, namely the 60/40 weighting issue, 
he should have timely intervened in Ricci to do so.  
Similarly, to the extent that Briscoe believed that the 
City’s interests in the Ricci litigation diverged from 
his own in such a way that he could not sensibly rely 
upon the City’s launching a full scale attack on its 
own exams in exposing their disparate-impact-
causing deficiencies, then he should have sought to 
intervene as of right pursuant to Federal Rule of 
Civil Procedure 24(a)(2), on the basis that the City 
could not adequately represent his interests. 

Arguably, the Supreme Court’s decision not to 
remand Ricci for further evidentiary proceedings on 
the disparate impact issue placed a substantial 
burden on Briscoe and other similarly-situated 
minority employees of the NHFD to have intervened 
in a disparate treatment suit brought against their 
employer as a result of the employer’s attempts to 
avoid disparate impact liability, rather than simply 
relying on the employer to defend the suit.  At the 
same time, the Supreme Court’s decision has the 
effect of creating an incentive for timely intervention 
and dissuading collateral attacks on judgments. 

Both the majority opinion and the dissent in Ricci 
emphasize that the case was not remanded for 
further evidentiary proceedings about whether the 
strong basis in evidence standard for establishing 
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disparate impact could be satisfied with respect to 
the City’s decision to throw out the 2003 NHFD 
promotional exams.  In so holding, the Supreme 
Court in Ricci acted to foreclose, with respect to those 
2003 exams, the disparate impact theory that lies at 
the heart of Briscoe’s pleadings, and which the City 
unsuccessfully urged upon the Supreme Court in 
Ricci.  Whatever the effect the Supreme Court’s 
decision in Ricci may have on future Title VII cases, 
Briscoe’s claims in this case have to do with the Ricci 
case itself: the 2003 examination he criticizes is the 
same examination the Supreme Court considered in  
that case.  What the Court held in Ricci and what it 
said in doing so squarely forecloses Briscoe’s claims.  
The Supreme Court remanded the case with 
directions that the 2003 exam results be certified.  
That has been done and promotions have been made 
accordingly.  Briscoe cannot now raise a disparate 
impact claim with respect to those same exam 
results. 

Finally, Plaintiff suggests that, even if his claims 
for promotion to the rank of lieutenant and for 
monetary damages are foreclosed by Ricci, his 
request for forward-looking relief, in the form of an 
injunction prohibiting the City from continuing to use 
the 60/40 weighting system in future promotional 
examinations, should not be dismissed, because “the 
next testing cycle is already overdue; indeed, it may 
already have begun.” [Doc. 95 at 4-6] However, 
counsel for the City stated at oral argument that, 
having filled the open positions, the City has “no 
imminent plans” to give another promotional exam 
for the positions of lieutenant and captain.  (Victor 
Bolden, Esq., Oral Argument, April 19, 2010, 3:43 
PM.) In light of that representation, Plaintiff’s claim 
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with respect to future examinations is not yet ripe, in 
that it relies solely on speculation that the City will 
continue to employ the 60/40 written/oral weighting 
to which Plaintiff objects as creating a disparate 
impact. 

Given that the City took the initiative to discard 
the 2003 exams out of concern that they had an 
impermissible disparate impact, and subsequently 
vigorously defended that decision, it may very well be 
that the City will voluntarily elect to modify its tests 
with the goal of addressing its concerns that the test 
has a disparate impact on racial minorities.  In 
holding that, based on the record before it, the City 
did not have a sufficiently strong basis in evidence to 
throw out the exam results for suspected disparate 
impact, the Supreme Court did not necessarily 
vindicate the exams or the 60/40 weighting as being 
demonstrably free of disparate impact, nor did it 
certify that the future use of similar exams would not 
constitute disparate impact, nor did the Supreme 
Court mandate that these exams continue to be used 
in the future.  To the contrary, there has long been a 
policy of encouraging employers to take proactive 
steps to anticipate and ameliorate any potential 
disparate impact before it arises.  Therefore, this 
Court will not prospectively assume that the City will 
fail to consider whether there exists any equally 
valid, less-discriminatory alternative that serves the 
interests of the City, its residents, and the fire 
department in promoting highly qualified leaders 
who also reflect the racial diversity of the community 
which they serve. 

It is important to emphasize the narrow 
boundaries of this opinion.  I am concerned only with 
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the effect of Ricci upon Briscoe’s disparate-impact 
challenge to the 2003 examinations.  That limited 
reach is dictated by the fact that the complaints of 
the Ricci plaintiffs and Briscoe relate solely to the 
2003 examinations.  Nothing in this opinion would 
foreclose or diminish the rights of Briscoe or any 
other firefighter to challenge a subsequent NHFD 
promotional examination on the same grounds that 
Briscoe seeks to assert in this case with respect to the 
2003 examinations. 

Because the Court concludes that Briscoe’s claims 
are squarely foreclosed by Ricci, it does not reach or 
decide any of the alternative grounds for dismissal 
advanced by the City. 
V.   MOTION TO AMEND  

At the same time that he filed his opposition to the 
motion to dismiss, Plaintiff also filed a motion to 
further amend his Amended Complaint in order to 
supplement his allegations of disparate impact and to 
add additional claims with regard to alleged errors in 
scoring the exams. [Doc. 63] Rule 15 of the Federal 
Rules of Civil Procedure provides that after a 
responsive pleading has been filed, “a party may 
amend its pleading only with the opposing party’s 
written consent or the court’s leave.”  FED. R. CIV. P. 
15(a)(2).  A “court should freely give leave [to amend] 
when justice so requires.” Id. “Leave to amend, 
though liberally granted, may properly be denied for: 
‘undue delay, bad faith or dilatory motive on the part 
of the movant, repeated failure to cure deficiencies by 
amendments previously allowed, undue prejudice to 
the opposing party by virtue of allowance of the 
amendment, futility of amendment, etc.”  Ruotolo v. 
City of New York, 514 F.3d 184, 191 (2d Cir. 2008) 
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(quoting Foman v. Davis, 371 U.S. 178, 182 (1962)).  
See New Colt Holding Co. v. RJG Holdings of Fla., 
Inc., 2002 U.S. Dist. LEXIS 26780 at *5 (“[A] plaintiff 
need not be granted leave to add an apparently futile 
claim”).  An amendment is futile if it would fail to 
survive a motion to dismiss brought pursuant to FED. 
R. CIV. P. 12(b)(6) for failure to state a claim upon 
which relief can be granted.  Milanese v. Rust-Oleum 
Corp., 244 F.3d 104, 110 (2d Cir. 2001); see also In re 
Merrill Lynch & Co., Inc., 273 F. Supp. 2d 351, 392-
93 (S.D.N.Y. 2003).  Accordingly, the court may deny 
a proposed amendment if it fails to “state a claim to 
relief that is plausible on its face.”  Bell Atlantic 
Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 
167 L. Ed. 2d 929 (2007). 

Because the Proposed Second Amended Complaint 
[Doc. 97] cannot and does not cure the fundamental 
deficiency discussed at length above–namely the fact 
that Briscoe’s disparate impact claim with respect to 
the 2003 exam is foreclosed by the Supreme Court’s 
holding in Ricci–Plaintiff’s Motion to Amend [Doc. 63] 
is hereby denied as futile.  Furthermore, in the 
absence of a viable federal claim, this Court would 
decline to exercise supplemental jurisdiction 
pursuant to 28 U.S.C. § 1367 over Plaintiff’s state 
and municipal law claims relating to the alleged 
scoring error, and therefore it is futile to permit 
Plaintiff to amend his complaint to add such claims. 
VI.   CONCLUSION  

For the reasons stated herein, Defendant’s Motion 
to Dismiss the Amended Complaint [Doc. 52] is 
GRANTED.  Plaintiff’s Motion to File a Second 
Amended Complaint [Doc. 63] is DENIED.  All other 
pending motions are DENIED AS MOOT.  This 



47a 

includes the Motions to Intervene by Sean Patton 
[Doc. 30] and Matthew Marcarelli [Doc. 77], and Sean 
Patton’s Motion for a Ruling on his Motion to 
Intervene [Doc. 75], as well as Plaintiff’s Motion for 
Preliminary Injunction [Doc. 70] and Plaintiff’s 
Motion to Conduct Discovery and Modify Protective 
Order [Doc. 71].  Defendant’s Motion to Dismiss the 
Second Amended Complaint [Doc. 81], which was 
filed on a contingent basis should the amendment be 
permitted, is also denied as moot.  The Clerk is 
directed to enter an order dismissing the Amended 
Complaint with prejudice, and to close the case. 

SO ORDERED. 
Dated: New Haven, Connecticut, July 12, 2010.2  

 
   /s/ Charles S. Haight, Jr. 
Charles S. Haight, Jr. 
Senior United States District Judge 

 

                                            
2 This is a corrected opinion. The original opinion was issued on 
April 28, 2010. 
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DEFENDANT’S MEMORANDUM IN SUPPORT OF 

MOTION TO DISMISS 
In 2004, the City of New Haven (“the City”) 

decided not to certify the results of exams given to 
determine eligibility for promotion to the positions of 
Lieutenant and Captain in the City of New Haven 
Department of Fire Services (“NHFD”) because of a 
concern that those exams had a disparate impact on 
minority candidates.  However, in Ricci v. DeStefano, 
129 S. Ct. 2658 (2009), the Supreme Court of the 
United States (“Supreme Court”), in a self-described 
attempt to “clarif[y]” the interplay between Title VII’s 
disparate treatment and disparate impact 
prohibitions, ruled that the City’s failure to certify 
the exams violated Title VII’s prohibition on 
disparate treatment.  Id. at 2681.  Conversely, the 
Court assured the City that, upon the City’s 
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certification of the exam results as compelled by the 
Court’s decision, it “should be clear that the City 
would avoid disparate-impact liability” for doing so.  
Id. (emphasis added). 

If permitted to proceed, the plaintiff’s claims would 
whipsaw the City, creating disparate impact liability 
for doing that which the Supreme Court ordered and 
assured would not create such liability.  Indeed, if not 
dismissed, the plaintiff’s claim would transform the 
Ricci decision into a practical bar to most promotional 
exams; if such an exam ultimately were to have a 
disparate impact, an employer would face the 
Hobson’s choice of disparate treatment liability for 
refusing to certify the exam (absent compelling 
evidence) or disparate impact liability for certifying 
the exam.  Such an outcome was plainly not 
contemplated by the Supreme Court.  The plaintiff’s 
claims should be dismissed for this reason, as well as 
because they violate other restrictions on Title VII 
claims and are time barred. 
I. Factual Background 

In 2003, the City administered exams to determine 
eligibility for promotion to the positions of Lieutenant 
and Captain in the NHFD.  (Amended Comp., ¶ 1.)  
The tests were comprised of two parts: candidates’ 
scores on the written multiple choice questions 
comprised 60% of their overall score; and their score 
on the oral component accounted for 40% of their 
overall score.  Id.  When the plaintiff’s overall score 
was computed, he ranked 24th among the 77 
candidates for promotion to the position of 
Lieutenant.  Id. at 16. 

After the preliminary scoring data was prepared, it 
became clear that, at that time, no African Americans 
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were eligible for promotion to either position. See 
Ricci, 129 S. Ct. at 2666.  Out of a concern that 
promotions would violate Title VII of the Civil Rights 
Act of 1964 (“Title VII”) by causing a disparate 
impact on the African American candidates, City 
officials decided to present the issue of certification to 
the Civil Service Board (“CSB”).  Id. at 2664.  The 
CSB conducted five hearings over two months to 
determine whether to certify the results of the two 
exams.  Id. at 2667-70.  At the final meeting, on 
March 18, 2004, two CSB members voted to certify 
and two voted not to certify.  As such, the results 
were not certified.  Id. at 2671. 
II. Procedural Background 

On July 8, 2004, one Hispanic and nineteen 
Caucasian candidates filed suit against the City, and 
various officials, alleging that failure to certify the 
test results constituted unlawful discrimination on 
the basis of their race, inter alia.  Ricci, et al. v. City 
of New Haven, et al., Docket No. 3:04-CV-1109 (JBA) 
(Doc. #1).  On May 25, 2005, the Ricci plaintiffs filed 
an Amended Complaint that included a claim of 
disparate treatment in violation of Title VII, as well 
as a request for an injunction.  (Ricci, Doc. #29.)  On 
September 28, 2006, this Court granted the 
defendants’ motion for summary judgment.  (Ricci, 
Doc. #132.)  On February 15, 2008, the United States 
Court of Appeals for the Second Circuit (“the Second 
Circuit”) affirmed the District Court decision.   On 
May 16, 2008, the plaintiffs filed a petition for 
certiorari with the Supreme Court.  The petition was 
granted and, on June 29, 2009, the Supreme Court 
reversed the lower court decisions as to the Title VII 
claim and ordered that summary judgment enter for 
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the plaintiffs on that claim.  Ricci, 129 S.Ct. at 2681.  
On July 31, 2009, the case was remanded to the 
Second Circuit and, on October 27, 2009, the case was 
remanded to this Court.  (Ricci, Doc. #144.) 

On November 24, 2009, this Court ordered that the 
eligible lists be certified and that promotions be given 
to 14 of the Ricci plaintiffs.  (Ricci, Doc. #168.)  In 
accordance with this Court’s Order, the CSB certified 
the eligible lists on November 30, 2009.  Once the 
eligible lists were certified, the City made promotions 
based on the rankings included on those eligibility 
lists.  The City’s Charter dictates that the eligible 
lists are to be effective for a period of two years.  
Ricci, 129 S.Ct. at 2665.  Accordingly, had the eligible 
lists been certified in the ordinary course, the lists 
would have been effective from March 18, 2004 
through March 18, 2006.  During that two-year 
period, there were a total of sixteen vacancies to the 
position of Lieutenant and eight vacancies to the 
position of Captain.  Accordingly, on December 1, 
2009, the Board of Fire Commissioners promoted the 
sixteen candidates with the highest overall scores on 
the Lieutenant exam and the eight candidates with 
the highest overall scores on the Captain exam. 

The Amended Complaint now revisits the 
procedures used to make promotions to Lieutenant in 
the NHFD.  The plaintiff alleges that “[a] scoring 
system that gave greater weight to the oral portion of 
the test would have been more job related than the 
60 percent weighting on the written test.”  Id. at ¶ 8.  
The plaintiff alleges that “[a]t the time that the City 
chose to administer the 2003 exam,” the City should 
have considered other alternatives, including “a 
different weighting of the exam components,” i.e., 
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with greater emphasis on the oral component, or 
“elimination of the written component.”  Id. at ¶ 18.  
Because the City did not do so, the plaintiff now 
claims that he “is threatened with loss of promotional 
opportunity and with loss of income and benefits.”  
Id. at ¶ 19.  Among other things, the plaintiff seeks 
an “injunction directing that he be considered 
immediately eligible for promotion to the rank of 
lieutenant, with retroactive seniority” and an 
“injunction prohibiting the City from . . . adopting or 
applying a weighting system for the components of 
any examination for which plaintiff is or may become 
eligible that is not job related and justified by 
business necessity.”  Id. at Prayer for Relief.  More 
recently, in his reply to the Ricci plaintiffs’ objection 
to his Motion to Intervene in Ricci, the plaintiff 
represented to the Court that “he simply wants the 
exam that he took along with everyone else to be 
scored properly.”  (Ricci, Doc. #197.) 
III. Rule 12(b)(6) Motion to Dismiss Standard 

Dismissal pursuant to Rule 12(b)(6) of the Federal 
Rules of Civil Procedure “is appropriate when . . . it is 
clear from the face of the complaint, and matters of 
which the court may take judicial notice,” such as the 
Supreme Court’s decision in Ricci, “that the plaintiff’s 
claims are barred as a matter of law.”  Conopco, Inc. 
v. Roll Int’l, 231 F.3d 82, 86 (2d Cir. 2000).  The 
Supreme Court has recently instructed that courts 
should apply a “plausibility standard” to assess the 
legal sufficiency of the complaint.  Harris v. Mills, 
572 F.3d 66, 72 (2d Cir. 2009), citing Ashcroft v. 
Iqbal, 129 S. Ct. 1937, 1949 (2009).  Accordingly, 
“although ‘a court must accept as true all of the 
allegations contained in a complaint’ that ‘tenet’ ‘is 
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inapplicable to legal conclusions.’” Id. Moreover, 
“determining whether a complaint states a plausible 
claim for relief will . . . be a context-specific task that 
requires the reviewing court to draw on its judicial 
experience and common sense.”  Id., quoting Iqbal, 
129 S. Ct. at 1950. 
IV. Legal Argument 

The Amended Complaint should be dismissed 
because the plaintiff fails to state a claim upon which 
relief may be granted.  The Supreme Court held that 
the City’s failure to certify the results resulted in a 
disparate treatment violation; thus, the City was 
forced to certify the results.  Indeed, the Supreme 
Court’s decision specifically contemplated a 
subsequent disparate impact claim and held that the 
City could not be liable for such a claim.  Moreover, 
the plaintiff’s claim is barred by 42 U.S.C. § 2000e-
2(n) and the relief sought is barred by 42 U.S.C. 
§ 2000e-2(l).  Finally, the plaintiff’s claim is either 
time-barred by the applicable statute of limitations or 
under the doctrine of laches. 

A. The Supreme Court’s Decision in Ricci 
Precludes Plaintiff’s Claim Here 

The Amended Complaint should be dismissed 
because the Supreme Court’s decision in Ricci 
precludes the plaintiff’s Title VII claim.  When the 
City reviewed the preliminary scoring data for the 
exams at issue, it was apparent that no African 
Americans would be promoted to either the position 
of Lieutenant or Captain.  Thus, the City was faced 
with a dilemma–certify the results and risk a 
disparate impact violation of Title VII–or not certify 
the results and possibly risk a disparate treatment 
violation.  The City decided not to certify the results.  
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The Supreme Court ruled that the City’s decision did 
in fact result in a disparate treatment violation.  
However, the Supreme Court made clear that its 
decision foreclosed the possibility of disparate impact 
liability.  The Court stated, “If, after it certifies the 
test results the City faces a disparate-impact suit, 
then in light of our holding today it should be clear 
that the City would avoid disparate-impact liability 
based on the strong basis in evidence that, had it not 
certified the results, it would have been subject to 
disparate-treatment liability.”  Ricci, 129 S.Ct. at 
2681  (emphasis added).  The Court recognized that 
permitting disparate impact liability in the present 
circumstances would put the City in an untenable 
and grossly unfair situation. 

The Court’s conclusion that disparate-impact 
liability is foreclosed makes perfect sense, as both the 
logical premises and the history of the Ricci case 
demonstrate.  See, e.g., U.S. v. Garcia-Beltran, 443 
F.3d 1126, 1129 (1st Cir. 2005) (“[O]n remand, a 
lower court is bound to follow the appellate court’s 
decision as to issues ‘decided explicitly or by 
necessary implication.’”); Farmers’ Loan & Trust Co. 
v. U.S., 9 F.2d 688, 689 (D.C.N.Y. 1925) (“In its 
consideration the court is bound by decisions which, 
while not deciding the precise point here in question, 
are in their logical implications of controlling 
significance.”); see also Cantanzano by Catanzano v. 
Wing, 103 F.3d 223, 230 (2d Cir. 1996) (“law of the 
case applies to issues that have been decided either 
expressly or by necessary implication”). 

Since 2004, the City urged that it should not be 
compelled to certify the exam results and make 
promotions therefrom because of a concern that doing 
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so would result in a disparate impact violation of 
Title VII. Ricci, 129 S.Ct. at 2666.  That is the exact 
argument now raised by this plaintiff.  As anticipated 
by both the City and the Supreme Court, Mr. Briscoe 
now claims that the 2003 Lieutenant exam resulted 
in a disparate impact on African American 
candidates.  (Amended Comp., ¶ 5.) However, since 
Title VII explicitly prohibits altering or re-weighting 
exam scores, 42 U.S.C. § 2000e(l), the only way for 
the City to ameliorate the disparate impact was to 
not certify the exams and proceed with an alternate 
testing procedure, which is precisely what the City 
tried to do.  The City did not certify the exam results 
and intended to develop an alternate testing 
procedure. 

However, twenty non-African American candidates 
filed suit, alleging that, by not certifying the exam 
results, the City intentionally discriminated against 
them.  The Supreme Court agreed, holding that “[t]he 
City’s discarding the test results was impermissible 
under Title VII. . . .”  Ricci, 129 S.Ct. at 2681.  Thus, 
the City was compelled by the Supreme Court and 
this Court’s subsequent order on remand to certify 
the eligible lists and make promotions based on those 
lists. 

Critically, the Supreme Court was well aware of 
the predicament faced by the City. The Court 
explained that “[c]onfronted with arguments both for 
and against certifying the test results-and threats of 
a lawsuit either way-the City was required to make a 
difficult inquiry.” Id. at 2681. Recognizing the 
competing interests, the Supreme Court established a 
clear legal standard for how an employer should 
proceed when faced with the prospect of dueling 
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disparate treatment and disparate impact claims.  
The Court stated, “Our holding today clarifies how 
Title VII applies to resolve competing expectations 
under the disparate-treatment and disparate-impact 
provisions.” Id. “Applying the strong-basis-in-
evidence standard to Title VII gives effect to both the 
disparate-treatment and disparate-impact provisions, 
allowing violations of one in the name of compliance 
with the other only in certain, narrow 
circumstances.” Id. at 2676. That narrow 
circumstance is where the employer has a “strong 
basis in evidence” that certain conduct will violate 
one of the two provisions.  In Ricci, the Supreme 
Court determined that, by not certifying the results, 
the City caused a disparate treatment violation 
against the non-African American candidates because 
it did not have a strong enough basis in evidence that 
certifying would cause a disparate impact violation 
against African American candidates.  The necessary 
implication of the Supreme Court’s analysis is that, 
in the present case, the City cannot be liable to 
African American candidates for a disparate impact 
violation because it now has a strong basis in 
evidence that failing to certify the results would 
result in a disparate treatment violation against the 
non-African American candidates. Indeed, when the 
results were certified on December 2, of 2009, the 
City definitively knew that not certifying would 
result in disparate treatment liability because the 
Supreme Court has held that its failure to certify did 
result in disparate treatment liability. 

Accordingly, permitting the plaintiff’s claim to 
proceed would conflict with both the express words 
and necessary implication of the Supreme Court’s 
ruling in Ricci.  The City would be placed in the 
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untenable situation of facing liability for complying 
with the Supreme Court’s and this Court’s orders, 
even though the Supreme Court considered this 
precise circumstance and stated that such liability 
would be foreclosed.  Moreover, the Supreme Court’s 
stated intention to clarify the interplay between 
disparate treatment and disparate impact liability 
would be thwarted.  If the City could be liable in the 
present circumstances, then employers could have no 
comfort that a disparate impact caused by promotion 
exams could ever be resolved without creating both 
disparate treatment and disparate impact liability.  
The practical significance of such discomfort would be 
that many (if not all) employers would simply have to 
abandon use of exams as part of the promotion 
process for fear of facing an insoluble dilemma that 
would necessarily lead to Title VII liability.  Such an 
outcome would undo decades of Title VII law and 
would plainly be opposite to the result intended by 
the Supreme Court.  This Court should hold that the 
plaintiff’s claims are legally foreclosed and thus 
dismiss the Amended Complaint. 

B. Plaintiff’s Claim is Barred by 42 U.S.C. 
§ 2000e-2(n) 

Wholly apart from the Supreme Court’s decision in 
Ricci, the Amended Complaint should also be 
dismissed because Title VII specifically prohibits this 
type of collateral attack on litigated judgments.  Prior 
to 1989, the widespread practice among lower courts 
was to disallow third-party collateral attacks on Title 
VII consent decrees and judgments.  However, the 
Supreme Court rejected that practice and affirmed 
the right of third-party candidates to have their day 
in court to challenge such consent decrees or 
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judgments.  See Martin v. Wilks, 490 U.S. 755 (1989).  
Explicitly overruling Martin, Congress passed section 
108 of the Civil Rights Act of 1991, codified at 42 
U.S.C. § 2000e-2(n).  This statute states: 

[A]n employment practice that implements 
and is within the scope of a 
litigated . . . judgment . . . that resolves a 
claim of employment discrimination . . . may 
not be challenged . . . . by a person who, prior 
to the entry of the judgment . . . had–(I) 
actual notice of the proposed judgment . . . 
sufficient to apprise such person that such 
judgment . . . might adversely affect the 
interests and legal rights of such person . . . ; 
and (II) a reasonable opportunity to present 
objections to such judgment . . . . 

Following the passage of § 2000e-2(n), employment 
discrimination claims must be dismissed if they 
violate the statute’s explicit prohibition on such 
collateral attacks.  See Querim v. E.E.O.C., 11 F. 
Supp. 2d 259, 268 (S.D.N.Y. 2000). 

Indeed, the courts have recognized that “Congress 
overrode the Martin decision in the specific context of 
employment discrimination suits when it enacted the 
Civil Rights Act of 1991, which provides that parties 
adversely affected by the judgment in an employment 
discrimination case may not institute a new action 
challenging that judgment if they had an opportunity 
to intervene in the earlier case.”  See Kourtis v. 
Cameron, 419 F.3d 989, 999 n. 6 (9th Cir. 2005); U.S. 
v. City of New York, 198 F.3d 360, 366 (2d Cir. 1999) 
(Second Circuit acknowledged that § 2000e-2(n) 
superseded Martin for employment related claims).  
The purpose of the amendment was “to promote the 
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prompt and final resolution of employment 
discrimination cases while also ensuring that non-
parties who may be adversely affected by a court 
decree resolving such a case have an adequate 
opportunity to challenge the decree.”  H.R. REP. 102-
40 (II), reprinted in 1991 U.S.C.C.A.N. 694 at 712.  
“Congress recognized that ‘[o]nce an employment 
dispute has reached the courts, the parties, all 
nonlitigants with a stake in the outcome, and the 
public have a strong interest in bringing the 
litigation to an expeditious end.  [Accordingly], all 
related interests and claims should be adjudicated in 
one proceeding.’”  Edwards v. City of Houston, 78 
F.3d 983, 997 (5th Cir. 1996), citing H.R.Rep. part 1 
at 53, reprinted in 1991 U.S.C.C.A.N. at 591. 

It is important to note that § 2000e-2(n) does not 
require that the employee knew that his interest 
would be adversely affected.  Rather, the statute 
expressly precludes a collateral attack where the 
employee “was “apprise[d] . . . that such judgment . . . 
might adversely affect [his] interests and legal 
rights.”  42 U.S.C. § 2000e-2(n) (emphasis added).  
See Querim, 111 F. Supp. 2d at 267 (holding that 
notice was sufficient even though plaintiff “could not 
predict with certainty” how decree would affect him, 
because plaintiff knew that it “may affect him at 
some point in the future”). 

The Amended Complaint should be dismissed 
because it violates § 2000e-2(n). On June 29, 2009, 
the Supreme Court issued its decision wherein it 
ordered that summary judgment enter in favor of the 
plaintiffs on their Title VII claim.  Ricci, 129 S.Ct. at 
2681.  On November 24, 2009, this Court entered 
judgment in favor of the plaintiffs on their Title VII 
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claim and ordered the City to certify the exam results 
and make promotions therefrom. (Ricci, Doc. #168.)  
Accordingly, it cannot be disputed that the 
employment practice of certifying the results and 
making promotions implements and is within the 
scope of a litigated judgment.  Thus, Briscoe cannot 
challenge that practice1 if he had actual notice of the 
proposed judgment sufficient to apprise him that the 
judgment might adversely affect his interests and 
legal rights and if he had a reasonable opportunity to 
present objections to such judgment. 

The plaintiff had actual notice of the proposed 
judgment.  Regardless of how he now chooses to 
frame his complaint, it cannot be disputed that he 
knew that his interests and rights might be affected 
by Ricci.  The Ricci plaintiffs sought an order 
requiring certification of the exam results.  
Accordingly, the plaintiff has known, since July 8, 
2004, that an order could be entered in Ricci that 
might require certification of the exam results.  Thus, 
regardless of whether or when he learned his actual 
score and whether he could be promoted, the plaintiff 
has always known that his interests and rights might 
be affected by Ricci. 

                                            
1 The plaintiff may argue that he is not challenging the 
certification of the exam results, but rather the exam itself and 
its scoring methodology.  To do so would merely be to engage in 
a game of semantics.  Regardless of how the plaintiff now 
chooses to frame his claim, the bottom line is that he is 
challenging the procedures used to make promotions.  This 
decision has already been determined by the Supreme Court.  
The promotions can only be made in accordance with the 
original exam results. 
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Furthermore, since July 8, 2004, the plaintiff has 
had years to object to any judgment that would 
adversely affect his rights.  The plaintiff could have 
intervened in Ricci to ensure that his rights were 
being adequately represented and to object to the 
entry of any judgment that might adversely affect his 
interests or rights. However, it was not until after the 
case was remanded to the District Court for its final 
resolution that the plaintiff finally sought to assert 
his rights. Indeed, Briscoe himself has represented to 
the Court that he does not seek to interrupt the 
existing promotions in any way.  (Ricci, Doc. #197.)  
The plaintiff cannot have it both ways.  He was 
forced to either assert his rights and object to the 
proposed judgment or live with the outcome of the 
Ricci case.  As the plaintiff had more than a 
reasonable opportunity to present objections, but he 
failed to take advantage of this opportunity, he 
cannot now challenge or interfere with the judicial 
resolution of whether the original exam results 
should be used to determine promotions.  To allow 
the plaintiff’s claim to proceed will violate 42 U.S.C. § 
2000e-2(n); thus the Amended Complaint must be 
dismissed. 

C. The Plaintiff’s Claim is Time-Barred 
Apart from the fatal flaws in the plaintiff’s claims 

already discussed, they are also untimely. To begin 
with, the Amended Complaint should be dismissed on 
the ground that it is barred by the statute of 
limitations. When a plaintiff fails to file a timely 
charge with the Equal Employment Opportunity 
Commission (“E.E.O.C.”), the claim is time-barred.  
Gomes v. Avco Corp., 964 F.2d 1330, 1332-33 (2d Cir. 
1992).  The statute of limitations for filing a charge of 
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discrimination with the E.E.O.C. is 300 days.  42 
U.S.C. § 2000e-5(e).  “In analyzing the timing of 
accrual . . . of discrimination claims, the Supreme 
Court has instructed that ‘the proper focus is on the 
time of the discriminatory act, not the point at which 
the consequences of the act become painful.’”  Morse 
v. Univ. of Vermont, 973 F.2d 122, 125 (2d Cir. 1992), 
quoting Chardon v. Fernandez, 454 U.S. 6, 8 (1980)) 
(emphasis in original).  Accordingly, if a plaintiff does 
not file a complaint with the E.E.O.C. within 300 
days of the discriminatory act, the claim is time-
barred and should be dismissed. 

In order to avoid the clear mandate of the Supreme 
Court, as well as the limitations imposed by § 2000e-
2(n), the plaintiff identifies the discriminatory 
conduct not as the City’s recent certification of the 
eligible lists, but rather as the administration of the 
exam and the scoring methodology being invalid.  In 
fact, nowhere in the Amended Complaint does the 
plaintiff allege that the results were certified or that 
the City expressed an intention to certify the results.  
Rather, all of the allegations surround whether the 
written exam and weighting of the scores were job-
related and valid.  The exams were administered in 
2003 and the weighting was applied in late 2003 or 
early 2004.  Accordingly, the discriminatory acts of 
which the plaintiff now complains took place in 2003 
and 2004.  Thus, to be timely, the plaintiff was 
required to file a charge with the EEOC within 300 
days of the administration of the exam.  However, the 
plaintiff did not file a charge with the EEOC until 
2009.  As the charge was not filed within 300 days of 
the administration of the exam the plaintiff’s Title 
VII claim is time-barred and should be dismissed.  
See Alleyne v. American Airlines, 548 F.3d 219, 220-
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21 (2d Cir. 2008) (holding that the plaintiff’s claim 
was time-barred where he filed E.E.O.C. charge after 
being terminated, but discriminatory acts alleged in 
complaint related to his loss of seniority that 
occurred two years earlier). 

Alternatively, regardless of whether the adverse 
employment action was the test itself or certification 
of the results, the plaintiff’s claim is further untimely 
in that it violates the doctrine of laches.  The 
Supreme Court has specifically recognized the 
applicability of the defense of laches to claims of 
employment discrimination in violation of Title VII. 
“In addition to other equitable defenses, . . . an 
employer may raise a laches defense . . . .”  National 
R.R. Passenger Corp. v. Morgan, 122 S.Ct. 2061, 2077 
(2002). Although Title VII sets time limits to file 
administrative charges of discrimination, neither 
time limit “precludes a court from applying equitable 
doctrines that may . . . limit the time period.”  Id. 

The defense of laches “bars a plaintiff from 
maintaining a suit if he unreasonably delays in filing 
suit and as a result harms the defendant.” Id. 
Success on a defense of laches requires proof of:  
“(1) lack of diligence by the party against whom the 
defense is asserted, and (2) prejudice to the party 
asserting the defense.”  Id.  The court must consider 
whether and when the plaintiff knew of the 
misconduct, whether he inexcusably delayed in 
taking action, and whether the defendant was 
prejudiced by any delay.  Brennan v. Nassau County, 
352 F.3d 60, 64 (2d Cir. 2003). 

1. Lack of Diligence 
The plaintiff did not act diligently in pursuing his 

rights, as is evident from examining his allegations.  
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The Amended Complaint alleges that:  (1) the written 
portion of the exam was not job-related and “did not 
even attempt to measure the skills and abilities of a 
fire lieutenant;” (2) the 60/40 weighting was not job-
related, resulted in a disparate impact on African 
American candidates and the City “should never have 
used the 60/40 weighting in the first place;” (3) the 
City failed to request a technical report from the 
testing consultant; and (4) “[a]t the time that the City 
chose to administer the 2003 exam, it had other 
alternatives readily available that would have better 
served the goal of public safety and...would have had 
much less, if any, exclusionary effect on African-
American candidates.”  (Amended Comp., ¶¶ 4, 5, 7, 
12, 13, 18.)  Each of the things that the plaintiff now 
contests was known to him in 2003 and 2004. At the 
time the plaintiff took the exam in 2003, he knew 
what weighting was used by the City and he knew 
what the questions were and whether, in his opinion, 
they validly measured the skills and abilities of a fire 
lieutenant.  In 2004, during the CSB hearings, the 
plaintiff knew that the City did not obtain a technical 
report.  Finally, the plaintiff claims that, at the time 
the exams were administered in 2003, there were 
other alternatives. Accordingly, it is undisputed that 
all of the conduct with which the plaintiff now takes 
issue took place in 2003 and 2004.  Thus, the plaintiff 
has known of the misconduct now at issue for over 
five years, but did nothing.  Therefore, the plaintiff 
failed to diligently pursue his claims and the 
Amended Complaint should be dismissed as 
untimely. 

Additionally, as discussed in Part IV.B., supra, 
from the time it was filed on July 8, 2004, the 
plaintiff has known that his interests could be 
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affected or decided by the Ricci case.  Regardless of 
whether or when the plaintiff learned of his score or 
rank on the Lieutenant exam, at the time the Ricci 
suit was filed, he knew that he did not score high 
enough to be promoted.  It was common knowledge, 
explicitly stated during the CSB hearings and alleged 
in the Ricci suit that no African Americans scored 
high enough to be promoted.  The Ricci action alleged 
that the failure to certify the test results constituted 
unlawful discrimination on the basis of race.  (Ricci, 
Doc. #1.)  It was clear that the relief sought was to 
force certification of the lists.  Accordingly, the 
plaintiff has known since July 8, 2004 that his 
interest in a promotion would be decided by the Ricci 
case.  If the Ricci plaintiffs were successful, 
certification was certain, which directly affected 
plaintiff’s interests.  Despite his knowledge of his 
interest in the Ricci case, the plaintiff did not seek to 
intervene therein.  Rather, he sat on the sidelines 
and allowed the case to progress without him. 

2. Prejudice to the City 
The plaintiff’s lack of diligence in pursuing his 

rights has caused prejudice to the City.  The City has 
been defending its conduct associated with the 2003 
exams results since 2004.  The plaintiff now takes 
issue with how the City defended itself during the 
Ricci case and the arguments he claims it failed to 
make.  (Amended Comp., ¶ 4.)  The plaintiff should 
not be permitted to sit by and do nothing and later 
base his claims on the defenses it thinks the City 
should have raised.  The plaintiff was free to 
intervene in Ricci at any time and raise any 
argument he believed was appropriate and necessary 
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to protect his interests.  However, he failed to do so.2  
Rather, he waited until after the Supreme Court 
reversed the lower court decisions and ordered 
certification of the eligible lists.  This complete lack of 
diligence has now put the City in a position of having 
to re-litigate the issue of whether the promotions 
should have been based on the original exam results.  
The plaintiff’s claim thus exposes the City to years of 
additional litigation on an issue that was otherwise 
nearing completion.  It also exposes the City to 
inconsistent results in the two cases, as well as 
additional legal fees that it would not have needed to 
expend if the plaintiff had asserted his rights in a 
timely manner.3 

Finally, the plaintiff’s claim also could increase a 
potential back pay award.  Increased back pay 
liability has long been considered a factor in 
evaluating prejudice to the defendant.  See E.E.O.C. 
v. Dresser Industries, Inc., 668 F.2d 1199, 1204 n. 13 
(11th Cir. 1982); E.E.O.C. v. Alioto Fish Co., 623 F.2d 
86, 89 (9th Cir. 1980).  For example, in E.E.O.C. v. 
Peterson, Howell & Heather, Inc., 702 F. Supp. 1213, 
1224 (D.Md. 1989), the court concluded “that the 
defendants have established substantial prejudice in 
defense of the claims for back pay . . . . During the 

                                            
2 The plaintiff did move to intervene in Ricci, but not until after 
filing this action and more than five years after Ricci was filed. 
3 Additionally, prior to the filing of the present action, the 
parties in Ricci were considering the possibility of settlement.  
However, the Ricci plaintiffs now refuse to even consider 
settlement out of a fear that any relief awarded to Mr. Briscoe 
could somehow affect their rights.  Thus, the legal fees and 
damages in Ricci are also being exacerbated by Mr. Briscoe’s 
lack of diligence. 
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EEOC’s administrative delays, the back pay meter 
has been running, thus exposing the defendants to 
greater pecuniary losses . . . . The passage of time has 
hindered the defendants . . . [by] inflating the 
potential damages defendants face if they do not 
prevail.  See also Lingenfelter v. Keystone 
Consolidated Industries, Inc., 691 F.2d 339, 342 n. 2 
(7th Cir. 1982) (“[l]aches applies to protect a 
defendant not only from diminished likelihood of 
success on the merits at trial, but also from unfairly 
accentuated damages occasioned only by a plaintiff’s 
unreasonable delays”). 

As a result of the plaintiff’s lack of diligence in 
pursuing his rights, the City has been greatly 
prejudiced. Accordingly, the plaintiff’s claims should 
be rejected for this reason as well. 

D. The Relief Sought is Explicitly Prohibited by 
42 U.S.C. 2000e-2(l) 

The Amended Complaint should also be dismissed 
because the relief sought by the plaintiff is explicitly 
prohibited by 42 U.S.C. § 2000e-2(l).  The plaintiff 
alleges that the weighting of the exam scores should 
have been different.  While the written exam 
constituted 60% of candidates’ overall scores, the 
plaintiff posits that the written exam should have 
constituted 40%, 30% or 0% of the overall score. 
(Amended Comp., ¶ 17.)  However, Title VII explicitly 
prohibits altering scores in any way. “It shall be an 
unlawful employment practice for a respondent, in 
connection with the selection . . . of . . . candidates 
for . . . promotion, to adjust the scores of, use 
different cutoff scores for, or otherwise alter the 
results of, employment related tests on the basis of 
race . . . .”  42 U.S.C. § 2000e-2(l).  Thus, it cannot be 
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disputed that the City was not permitted, after the 
administration of the exams, to change the weighting 
of the scores. 

In order to avoid the clear prohibition on the 
altering of scores, the plaintiff asserts not that the 
City should have changed the weighting after-the-
fact, but rather should have chosen a different 
weighting before the test was administered.  
(Amended Comp., ¶ 4.)  But regardless of what the 
plaintiff claims was deficient about the original 
exams, it is clear that the plaintiff indeed seeks to 
have the scores re-weighted.  In his reply to the Ricci 
plaintiffs’ objection to his Motion to Intervene in Ricci 
the plaintiff stated, “he simply wants the exam that 
he took along with everyone else to be scored 
properly.”  (Ricci, Doc. #197) (emphasis added).  
However, since Title VII prohibits the altering or re-
weighting of the scores, the relief he seeks is not 
permitted. Accordingly, this Court should dismiss the 
plaintiff’s claims. 
V. CONCLUSION 

For all of the foregoing reasons, the Amended 
Complaint should be dismissed with prejudice. 
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PLAINTIFF’S BRIEF IN OPPOSITION TO 

DEFENDANT’S MOTION TO DISMISS 
INTRODUCTION 

Plaintiff seeks only his day in court, and he has 
done nothing to forfeit that fundamental right.  The 
City confuses its understandable frustration over the 
fate of its liability-avoidance strategy with valid 
defenses to plaintiff’s claim.  Although this is a Rule 
12(b)(6) motion, the City barely attempts to call into 
question plaintiff’s allegations of unlawful 
discrimination.  Instead, it auditions a variety of 
claims of procedural default.  All fail because they 
miss the main point:  the City’s litigation failure in 
one case does not earn it the right to succeed in 
another.  The City also ignores the limits of a Rule 
12(b)(6) motion, freely invoking its version of facts 
outside the complaint.  This Brief responds to the 
City’s arguments as follows: 
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First, the City’s reliance on a sentence from the 
majority opinion in Ricci is unfounded because the 
Supreme Court had no intention of opining on the 
procedural issue of preclusion.  Instead, the Ricci 
Court was addressing the substantive rules that 
govern the intersection of the disparate impact and 
disparate treatment provisions of Title VII.  Its 
statements were premised on the state of the record 
before it, just as it had limited every other conclusion 
in the opinion.  Nowhere did the Court suggest that it 
was, contrary to its own precedent, precluding a 
different litigant from making a different record. 

The related second point is that the City’s 
invocation of the preclusion rules of the 1991 Civil 
Rights Act is entirely unjustified.  The City is not 
entitled to immunity−because plaintiff did not receive 
any of the process that Congress was careful to write 
into the statute. 

Third, Second Circuit precedent establishes that 
the statute of limitations has not run because the 
City has not completed using the employment list in 
question, see Guardians Ass’n of the N.Y. City Police 
Dep’t v. Civil Serv. Comm’n, 633 F.2d 232, 249-51 (2d 
Cir. 1980), aff’d on other grounds, 463 U.S. 582 
(1983); in fact, plaintiff brought this suit before the 
City had used the list to promote a single candidate, 
or even publicly released the successful candidates’ 
names.  And fourth, the City’s laches claim relies on 
facts outside the complaint, which is improper in this 
Rule 12(b)(6) motion, and asserts, without supporting 
authority and entirely unpersuasively, that the City 
was unfairly prejudiced by its own failure to make a 
record on the issue of job relatedness. 
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Fifth, the City adds one claim addressed to the 
merits of the complaint, asserting that plaintiff’s 
claim is barred by 42 U.S.C. § 2000e-2(l), the 
prohibition on “race-norming.”  This argument, 
unsupported by authority, is directly contrary to 
controlling Second Circuit precedent. 

Plaintiff’s response takes into account additional 
allegations that are included in the motion to amend 
filed today, primarily the allegations concerning the 
City’s failure to give notice.  In addition, plaintiff has 
added new claims, based on information that the 
Court has required the City to disclose, that the 
scoring system for the test violated the City’s own 
charter and rules, and did not even comply with the 
60/40 weighting, instead weighting the oral exam less 
than 40 percent.  This Brief identifies the 
Connecticut Supreme Court cases confirming that the 
new allegations concerning the scoring error on the 
test are sufficient to state a claim. 
I. THE SUPREME COURT’S OPINION IN 

RICCI DID NOT ADDRESS THE ISSUE OF 
CLAIM PRECLUSION AND DOES NOT BAR 
THIS SUIT 

The City’s reliance on a sentence in the Ricci 
majority opinion confuses the Supreme Court’s 
statement about the substance of Title VII law with a 
new rule of claim preclusion.  From both the context 
and the text of the sentence on which the City relies, 
it is evident that the Court was talking about results 
that would follow based on the record before it and 
was not foreclosing the right of someone like plaintiff 
to make his own record.  The City’s reading, 
moreover, would unravel Supreme Court doctrine 
guaranteeing each person a right to his day in Court, 
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see Martin v. Wilks, 490 U.S. 755 (1989).  To boot, it 
would have the perverse effect of allowing employers 
to use their own failure to investigate the job 
relatedness of a selection devices as a shield against 
a claim that the device was unlawful. 

The passage from Justice Kennedy’s majority 
opinion on which the City relies reads as follows: 

Our holding today clarifies how Title VII 
applies to resolve competing expectations 
under the disparate-treatment and disparate-
impact provisions.  If, after it certifies the test 
results, the City faces a disparate-impact 
suit, then in light of our holding today it 
should be clear that the City would avoid 
disparate-impact liability based on the strong 
basis in evidence that, had it not certified the 
results, it would have been subject to 
disparate-treatment liability. 

Ricci v. DeStefano, 129 S.Ct. 2658, 2681 (2009). 
As the Court says, this is a statement about “how 

Title VII applies to resolve competing expectations 
under the disparate-treatment and disparate-impact 
provisions.”  That is, it addresses the substantive law 
of Title VII, not preclusion.  The second sentence 
simply states a corollary of Ricci’s holding: the 
absence of a strong basis in evidence that use of a 
test would create disparate impact liability is 
equivalent to the presence of a strong basis in 
evidence that discarding the test would create 
disparate treatment liability.  It is precisely because 
the sentence adds nothing new that Justice Kennedy 
could write that its content “should be clear.” 

To suppose that the Supreme Court thought it 
“clear” that it had decided an issue of claim 
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preclusion would be to imagine that the Court had 
leapt without warning into a subject matter area that 
was no part of the issue before it.  As far as plaintiff 
can determine, no one in Ricci − not in briefs, 
arguments, or opinions − had ever so much as talked 
about claim preclusion, in the Supreme Court or 
anywhere else. 

Not only that, but the rights that the City wants 
the Supreme Court to have brushed aside without 
discussion or citation are ones that the Court regards 
as fundamental and that it has gone very far to 
protect.  The leading case is Martin v. Wilks, 490 
U.S. 755 (1989).  In Martin, the Court held−in an 
opinion joined by Justice Kennedy−that unless a 
plaintiff was previously made a party to a Title VII 
case, any claims that he may have, including even 
claims that actions taken pursuant to court order 
violated his rights, are not extinguished or impaired 
by the proceedings in the case.  The Court based its 
holding not on technicalities but on a bedrock legal 
principle  

‘in Anglo-American jurisprudence that one is 
not bound by a judgment in personam in a 
litigation in which he is not designated as a 
party or to which he has not been made a 
party by service of process.’  Hansberry v. 
Lee, 311 U.S. 32, 40, (1940). . . .  This rule is 
part of our ‘deep-rooted historic tradition that 
everyone should have his own day in court.’  
18 C. Wright, A. Miller, & E. Cooper, Federal 
Practice and Procedure § 4449, p. 417 (1981).” 

490 U.S. at 761-762.1 
                                            
1 The Court invoked additional eminent authority: 
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There is no reason to think that the Court swept 
away this entire body of law in a single sentence, in a 
case that did not raise or mention the issue.2 

In fact, Justice Kennedy’s opinion is replete with 
evidence that the Court was not ruling on third-party 
claims like Mr.  Briscoe’s.  Most obviously, the Court 
was quite clear that it based its judgment on the 
City’s failure to produce evidence justifying its failure 
to certify the test results.  The Court did not say that 
no such evidence exists, because that issue was not 
before it.  On the issue of weighting, for example, the 
Court based its decision on the fact that “respondents 
have produced no evidence to show that the 60/40 
weighting was indeed arbitrary.”  129 S. Ct. at 2679 
(emphasis added).  The Court rejected a change to a 
30/70 weighting for the same reason:  “nor does the 
record contain any evidence that the 30/70 weighting 
would be an equally valid way [to choose 
candidates].”  Id.  (emphasis added).  Likewise, the 
Court concluded that the testimony critical of the test 
that the City had produced was nothing more than 

                                                                                          
We begin with the words of Justice Brandeis in Chase 
National Bank v. Norwalk, 291 U.S. 431 (1934): “The 
law does not impose upon any person absolutely 
entitled to a hearing the burden of voluntary 
intervention in a suit to which he is a 
stranger. . . . Unless duly summoned to appear in a 
legal proceeding, a person not a privy may rest assured 
that a judgment recovered therein will not affect his 
legal rights.”  Id. at 441. 

490 U.S. at 763. 
2 Congress overruled Martin in part in the Civil Rights Act of 
1991, see 42 U.S.C. § 2000e-2(n).  In the next section of this 
Brief, we explain why that provision in inapplicable, See pp. 8-
11, infra. 
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“stray (and contradictory) statements,” id. at 2680; 
and it dismissed the testimony of a testing expert 
before the Civil Service Commission on the basis that 
the expert had not studied the test at length or in 
detail and was a direct competitor of IOS, the 
company that produced the test.  Id.  Finally, the 
Court’s focus on the evidence before the Civil Service 
Commission was apparently occasioned by the City’s 
failure to produce any additional relevant evidence, 
including expert evidence, before the trial court.  See 
e.g., id at 2678 (trial court record “concentrates in 
substantial part on the statements various witnesses 
made to the CSB”). 

In short, the Supreme Court did what all courts do:  
it decided Ricci based on the record before it.  What it 
said about possible future proceedings was helpful in 
the Court’s view in explaining “how Title VII applies 
to resolve competing expectations under the 
disparate-treatment and disparate-impact 
provisions.”  Id. at 2681.  But that is quite a different 
matter from precluding a future litigant from having 
his day in court. 

This reading is also supported by the grammar of 
the sentence.  The Court says that “if the City faces a 
disparate impact suit,” then it “would avoid disparate 
impact liability based on the strong basis in evidence 
that, had it not certified the results, it would have 
been subject to disparate-treatment liability.”  Why 
the grammatical switch from “if the City faces” a suit 
to, it “would avoid disparate impact liability” rather 
than being parallel and saying that if the City faces a 
suit it “will avoid” liability? Giving the Court credit 
for being careful about what it says, the switch 
reflects some condition or uncertainty that would 
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exist if the City is sued, and exactly that uncertainty 
arises from the fact that the record has not yet been 
made in the hypothetical future suit. 

A final persuasive reason to reject the City’s 
reading is that it would create a bizarre Title VII 
regime that the Court cannot be thought to have 
intended.  The City’s reading would immunize an 
employer who, like New Haven, simply failed to 
collect all the available evidence showing that a 
selection device lacked job relatedness.  Such a city 
would, as New Haven did, lack a strong basis in 
evidence to set aside its selection device.  But under 
the City’s reading, the employer would thereby 
immunize itself from any claim by anyone that its 
selection was unlawful.  The City’s reading would 
give employers a get-out-of-jail-free card:  by 
declaring that they don’t have enough evidence in 
their possession to justify discarding the results of a 
selection device with a disparate impact, employers 
would immunize themselves from liability to the 
excluded group.  That regime would truly turn Title 
VII on its head:  it would allow employers to find 
themselves not guilty of a Title VII violation and 
force employees to accept the their verdict.  Nothing 
that the Supreme Court said in Ricci justifies such a 
perverse result. 

By contrast, the purported unfairness that the City 
points to is not unfair at all.  The City complains 
about being held liable twice, but that outcome is 
simply the result of the City’s failure to take the 
prescribed steps to limit its exposure.  It could have 
taken the path suggested by the Supreme Court in 
Martin and moved to have the district court join the 
other promotional candidates as parties pursuant to 
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Fed. R. Civ. P. 19, see 490 U.S. at 764-65; it certainly 
knew their names and addresses.  Or, it could have 
taken the appropriate steps to comply with the 
requirements of 42 U.S.C. § 2000e-2(n).  As we now 
show, it did not do so, and cannot, therefore, claim 
statutory immunity from suit.3 
II. THE CITY HAS ESTABLISHED NONE OF 

THE REQUIREMENTS FOR IMMUNITY 
UNDER 42 U.S.C. § 2000e-2(n). 

The City’s reliance on Section 2000e-2(n) is 
misplaced because plaintiff has not had the notice 
and opportunity to be heard before entry of judgment 
that the statute requires.  Section 2(n) was, of course, 
a Congressional response to the Supreme Court’s 
decision in Martin.  Congress sought to craft a regime 
that was consistent with Martin’s insistence that 
preclusion rules must fully protect employees’ due 
process rights.  It therefore set stringent 
requirements for preclusion.  The core requirements 
are that to be precluded a person must have had: 

(I) actual notice of the proposed judgment or 
order sufficient to apprise such person that 
such judgment or order might adversely 
affect the interests and legal rights of such 
person and that an opportunity was available 
to present objections to such judgment or 
order by a future date certain; and 

                                            
3 And of course the City had yet another way to avoid double 
liability:  it could have made a robust showing that its tests 
were not job related, for example by producing expert testimony, 
instead of relying on the fragmentary evidence produced at the 
civil service hearings. 
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(II) a reasonable opportunity to present 
objections to such judgment or order.   

Id.4 
Neither requirement was met here.  There was no 

notice of an “opportunity to present objections . . . by 
a future date certain,” and, in fact, no such 
opportunity existed.  The City says that since 
plaintiff was aware that the outcome of the Ricci 
litigation would likely determine whether the 
lieutenant’s list was certified, no other notice or 
process was necessary.  See Def. Mem. at 14-15.  But 
the City’s argument simply reads the “future date 
certain” component of the notice requirement out of 
the law.  In fact, the City does not merely fail to 
reckon with the requirement; it actually omits it from 
its quotation of the statute.  See id. at 12. 

The City’s proposed regime, a bar on all claims by 
employees who had a general awareness of the 
pending litigation, is exactly what Congress was 
careful to avoid, not least in order to run afoul of 
Martin’s notice requirements.  Instead, the statute 
creates a due process regime.  Providing non-party 
employees with notice “that an opportunity was 
available to present objections to such judgment or 
order by a future date certain” is part of a familiar 
process, consisting of several steps, including:  1) on 
request, the court sets a date for a hearing; 2) notice 
is sent to affected persons of their right to be heard 
and to present objections to the proposed order, the 
substance of which is included in the notice; 3) 

                                            
4 The City properly does not claim that plaintiff’s interests were 
“adequately represented” by another party within the meaning 
of subsection (1)(B)(ii) of the statute. 
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objectors or potential objectors may be allowed pre-
hearing discovery; 4) at the hearing, affected persons 
who choose to do so are permitted to present 
objections to the proposed order; 5) the court 
considers the objections; and 6) only then, if the court 
is satisfied that the objections are without merit, the 
court enters the order.  At that point, the preclusion 
provisions of Section 2(n) are triggered.5  See, e.g., 
Brennan v. N.Y. City Bd. of Educ., 260 F.3d 123, 127 
(2d Cir. 2001).6 

In this case, neither the City nor the Ricci 
plaintiffs did anything to make a judgment binding 
on third parties.  On the contrary, the City worked 
hard and successfully to keep plaintiff and other 
candidates in the dark about their test scores and 
their places on the embargoed promotional lists,7 as 

                                            
5 Although the notice and objection process mandated by the 
statute appears to have been drafted with consent decrees in 
mind, and Martin involved such a decree, it applies to both 
“litigated [and] consent” judgments and requires the same 
process for both. 
6 In Brennan, the Second Circuit held that even this process 
was inadequate in the circumstances of that case and that the 
district court should have granted the objectors’ motion to 
intervene, a motion that was evidently triggered by the 
statutory notice. 
7 See Ricci Doc.  ## 14, 15, 16, 21, 24, 25, 57, 66.  The City 
makes the odd claim that “It was common knowledge, explicitly 
stated during the CSB hearings and alleged in the Ricci suit 
that no African Americans scored high enough to be promoted.”  
Def. Mem. at 19.  But three African Americans were promoted, 
and their presence on the list, but not their names, was made 
public at the civil service hearings.  In any event, allegations 
like these of facts beyond the complaint are out of place in a 
Rule 12(b)(6) motion.  See pp. 14-15, infra. 
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well as the test questions and answers.  Compare, 
e.g., Edwards v. City of Houston, 78 F.3d 983, 1003 
(5th Cir. 1996) (“the objectors were given access to 
the challenged exam questions and answers, which 
were previously subject to a confidentiality order 
issued by the district court, only two days prior to the 
fairness hearing.  The perfunctory process employed 
in this case belittles our notion of fairness”).  There 
was no hearing and no notice of a hearing.  Plaintiff 
cannot, therefore, be bound by any order. 

The City points to Judge Arterton’s November 24, 
2009 order in Ricci as the order that plaintiff should 
have objected to.  Def. Mem. at 13-14.  But of course 
plaintiff did not have “a reasonable opportunity to 
present objections to such judgment or order” as the 
statute requires:  the order was mandated by the 
United States Supreme Court, and objection to it 
would have been an empty gesture.  Moreover, the 
City−as well as the Ricci plaintiffs−has objected to 
plaintiff’s motion to intervene in that case on the 
ground that intervention was untimely.8  The City 
wants to whipsaw plaintiff by saying in this case that 
he had an opportunity to object to the November 24 
Ricci order while saying in Ricci that his intervention 
request came too late.  Whatever one thinks of this 
approach, it plainly does not comply with the 
requirements of Section 2(n). 

So the chasm between what the City says is 
sufficient and a true opportunity to be heard by a 
future date certain includes the fact that, thanks to 
                                            
8 The motion to intervene was filed December 1, 2009, but the 
City has stipulated that it would treat the motion as having 
been filed at the same time as this action, October 15.  See 
transcript of hearing Jan.  20, 2010, Ricci Doc.  # 212, at 28-39. 
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the City’s moves in Ricci, plaintiff did not even know 
his score, so he did not know whether or not he 
should have objected to a proposed order; nor did he 
have access to the test itself.  Moreover, and entirely 
apart from these disqualifying facts, the City does not 
point to any notice that included a future date certain 
for plaintiff to make his objections and have a true 
hearing on them.  Instead the City says that plaintiff 
is out of court merely because he could have done 
something during the time suit was pending − 
presumably in the district court before judgment 
entered in 2006, since plaintiff had no opportunity 
after that to make an evidentiary record and 
establish his right to relief in Ricci, even if the City 
had told him what kind of relief might actually assist 
him. 

And finally, there can be no argument that the 
statute somehow means less than it says.  It was 
intended to set a high bar for those who might seek to 
keep claimants out of court.  As Senator Dole’s 
interpretive memorandum explained: 

The intent of this section is to protect valid 
decrees from subsequent attack by 
individuals who were fully apprised of their 
interest in litigation and given an opportunity 
to participate, but who declined that 
opportunity. 
In particular, the phrase “actual notice . . . 
appris[ing] such person that such judgment 
or order might adversely affect the interests 
and legal rights of such person,” means of 
course that the notice itself must make clear 
that potential adverse effect. . . . [Among 
other things], the notice must include notice 
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of the fact that the person must assert his or 
her rights or lose them.  Otherwise, it will be 
insufficient to apprise the individual “that 
such judgment or order might adversely 
affect” his or her interests. 

137 Cong. Rec. S15,477 (daily ed. Oct. 30, 1991) 
(memorandum of Sen. Dole).  The notice and 
opportunity that plaintiff received falls far short of 
this standard; far short of any plausible reading of 
the statute; and far short of any notice and 
opportunity that might pass muster under Martin. 
III. PLAINTIFF’S CLAIMS ARE NOT TIME-

BARRED 
Plaintiff filed his CHRO and EEOC complaints 

shortly after learning his score on the test and its 
components.  At that point the list had not been 
certified and no appointments had been made.  In 
fact, the City had not even notified him of his place 
on the list, or if he was on the list at all.  His 
complaints were therefore timely. 

The City cites no authority for the proposition that 
the 300-day limitation period begins to run before the 
City used the list to make promotions.  Sections 
703(h) and (k) of Title VII, 42 U.S.C. §§ 2000e-2(h) 
and (k), make it unlawful to “use” discriminatory test 
results, and the rule in the Second Circuit is that 
each hire or promotion off a discriminatory list is a 
new unlawful use of the list that restarts the 300-day 
clock.  See Guardians Ass’n of the N. Y. City Police 
Dep’t v. Civil Serv. Comm’n, 633 F.2d 232, 249-51 (2d 
Cir. 1980) aff’d on other grounds, 463 U.S. 582 (1983) 
(holding that “the results of the [unlawful 
employment] tests were in effect being ‘used to 
discriminate,’ in direct contravention of § 703 (h) of 
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Title VII, each time a member of the plaintiff class 
was denied a chance to fill a vacancy”)9.  In fact, the 
Connecticut Commission on Human Rights and 
Opportunities refused to accept plaintiff’s complaint 
on the ground that it was premature precisely 
because the City had not yet used the test results.  
See Exhibit 1, attached. 

The Supreme Court heard argument last week in 
Lewis v. City of Chicago, 528 F.3d 488 (7th Cir. 
2008), cert. granted, 130 S. Ct. 47 (2009) (No. 08-974).  
That case presents the issue whether the 300-day 
filing period is triggered anew by each hire off an 
employment list, as in the Second Circuit, or whether 
communication to a candidate of his score and 
placement on the list is sufficient.  Under either 
standard, plaintiff’s complaint was timely because 
the City did not notify plaintiff of his score and 
placement on the list until after he had already filed 
his complaint.  See p. 9, supra. (Instead, this 
information was in the Appendix to the Petition for 
Certiorari filed by the Ricci plaintiffs, which plaintiff 
learned about only after the Supreme Court’s 
decision.) 

Entirely apart from the timing of the City’s use of 
the test, then, plaintiff’s claim is timely because the 
City did not notify him of his score or rank on the 
putative employment list.  Plaintiff therefore did not 
know that he had been harmed rather than helped by 
                                            
9 Since Guardians, the 1991 amendments added new language, 
Section 703(k), reinforcing the significance of “use” of an 
unlawful test:  it provides that a violation is established 
whenever “a complaining party demonstrates that a respondent 
uses a particular employment practice that causes a disparate 
impact” and is not job related.  (Emphasis added) 
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the test.  A claim does not accrue, triggering the 300-
day limitation period, until the claimant has been 
notified that an adverse decision has been made.  See 
Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 
618, 628 (2007)(limitations period triggered by 
employee’s knowledge that adverse action had 
occurred); Delaware State College v. Ricks, 449 U.S. 
250,261 (1980) (same); Flaherty v. Metromail Corp., 
235 F.3d 133, 137 (2d Cir. 2000) (same).10 

The City’s argument that some information was 
generally known misses the point.  It was not enough 
for plaintiff to know that someone would be injured 
by the City’s use of the test:  in order to trigger the 
statute of limitations, indeed even to have standing, 
he had to know that he would be injured.  The City 
has made this point in Ricci, arguing that Ricci 
plaintiffs who were not ranked high enough to be 
promoted lack standing because they were not 
injured by the City’s decision not to use the list.  See 
Ricci Doc. #183-2 at 3-5, 6-10.  This case is the 
opposite side of the same coin:  plaintiff here could 

                                            
10 A question from Justice Alito at the Lewis argument, 
proposing a narrow construction of the 300-day requirement, 
stressed the importance of actual notice: 

Why would [Congress] not have wanted everybody who 
is potentially affected by it to understand where things 
stand at a much earlier point, at some reasonable 
period of time after all of the information is in the—in 
the possession of a potential plaintiff to determine 
whether there has been a disparate impact and 
whether that—that person is going to be adversely 
affected by it... 

Transcript of February 22, 2010 oral argument at 17, available 
at http://scotuswiki.com/index.php?title=Lewis_v._City_of_Chicago 
#Merits_Briefs (emphasis added) 
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not allege injury from the creation or use of the list 
until he knew that he had been harmed by it. 
IV. PLAINTIFF IS NOT GUILTY OF LACHES, 

AND IN ANY EVENT CONSIDERATION OF 
THAT AFFIRMATIVE DEFENSE IS 
PREMATURE 

In Guardians, after rejecting the city’s statute of 
limitations defense, the court observed that 
“defendants invoke the doctrine of laches with much 
feeling but little supporting authority.”  633 F.2d at 
251 n.36.  So it is here. 

First, this is a Rule 12(b)(6) motion, not a motion 
for summary judgment or trial on the merits.  As the 
Federal Circuit has explained: 

The strictures of Rule 12(b)(6), wherein 
dismissal of the claim is based solely on the 
complainant’s pleading, are not readily 
applicable to a determination of laches.  
Although a Rule 12(b)(6) motion may be 
grounded on an affirmative defense, the 
defense of laches usually requires factual 
development beyond the content of the 
complaint. The facts evidencing 
unreasonableness of the delay, lack of excuse, 
and material prejudice to the defendant, are 
seldom set forth in the complaint, and at this 
stage of the proceedings can not be decided 
against the complainant based solely, on 
presumptions. 

Advanced Cardiovascular Sys. v. SciMed Life Sys., 
988 F.2d 1157, 1161 (Fed. Cir. 1993).  The same point 
is reinforced by the cases that the City relies on.  In 
Brennan v. Nassau County, 352 F.3d 60 (2d Cir. N.Y. 
2003), the only Second Circuit case cited by the City 
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in its laches argument, the court returned the case to 
the district court because, given the nature of a claim 
of laches, “ further factual development of the record 
appears to be required with respect to each of [the 
complainant’s] claims . . . .”  360 F.3d at 64.  These 
cases underscore how inappropriate it is for the City 
to rely so heavily on its own version of the facts.  For 
example, the City asks the Court to grant its Rule 
12(b)(6) motion based on factual claims like the 
following: 

Regardless of whether or when the plaintiff 
learned of his score or rank on the Lieutenant 
exam, at the time the Ricci suit was filed, he 
knew that he did not score high enough to be 
promoted.  It was common knowledge, 
explicitly stated during the CSB hearings and 
alleged in the Ricci suit that no African 
Americans scored high enough to be 
promoted. 

Def. Mem. at 12.  As it happens, this narrative is 
false:  three, not zero, African Americans were 
ranked high enough to be promoted to lieutenant 
during the life of the list, and the race and rank 
(though not the names) of all the passing candidates 
was made public at the CSB hearings.  But the 
fundamental point is that the Court cannot rely on 
this sort of information and should not be asked to; 
and without going outside the pleadings the laches 
claim collapses. 

The claim is also inherently inadequate with 
regard to both the unreasonable delay and the 
prejudice prongs.  As to unreasonable delay, what 
has been said about City’s statute of limitations claim 
applies here:  the City cannot blame plaintiff for 
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failing to file suit when plaintiff did not know where 
he stood because the City kept relevant information 
from him.  What has been said about the Section 2(n) 
claim applies as well:  the City cannot win itself a 
free pass by failing to give the notice and opportunity 
to be heard that Congress mandated.  Moreover, the 
fact that the applicable statute of limitations has not 
expired is ordinarily sufficient all by itself to defeat a 
laches claim.  See Ikelionwu v. United States, 150 
F.3d 233, 238 (2d Cir. N.Y. 1998). 

The City’s prejudice claim is a nonstarter as well.  
It boils down to a complaint that plaintiff’s delay 
prejudiced the City by causing it to lose its case.  But 
the City could have avoided whatever hardship and 
expense it claims to face by putting on a better case 
and demonstrating a strong basis in evidence that 
the tests were not job related.  Plaintiff can do that, 
but he has no structural advantage over the City.  
The City’s failure isn’t his fault; it’s the City’s fault, 
and the City has no warrant to ask plaintiff to take 
the blame for its own shortcomings.11 
V. THE CITY’S RESORT TO 42 U.S.C. § 2000(e)-

2(l) FAILS 
The City asserts that one of the forms of relief that 

plaintiff seeks is barred by 42 U.S.C. § 2000(e)-2(l), 
which provides that “It shall be an unlawful 
employment practice for a respondent, in connection 
with the selection . . . of . . . candidates for . . . 
promotion, to adjust the scores of, use different cutoff 
scores for, or otherwise alter the results of, 
employment related tests on the basis of race . . . .”  
                                            
11 To be sure, the City had the misfortune to be on the wrong 
side of a shift in the law, but that was not plaintiff’s fault either. 
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42 U.S.C. § 2000e-2(l).”  This argument too is a non-
starter. 

First, it applies to “respondent[s],” not remedial 
orders by a court after a selection device has been 
proven to be unlawful.  Plaintiffs seek injunctive 
relief from the Court, and Section 2(l) does not 
address the powers of the Court.  Instead, the Court’s 
powers are delineated in Section 703(g) of the Act, 42 
U.S.C. § 2000e-2(g), and they are as broad as 
necessary to remedy proven discrimination. 

Moreover, even if plaintiff were requesting some 
relief that was inappropriate, the remedy would not 
be to dismiss the action−it would be simply not to 
grant the particular relief in question.  If some 
injunctive relief is not appropriate, the Court may 
order some other injunctive relief, or monetary relief, 
or declaratory relief, or some combination of these. 

And third, plaintiff does not seek “race norming,” 
the application of different standards for different 
races.  He seeks application to him−because he is the 
plaintiff −of a racially-neutral standard.12  This is not 
a violation of the statute.  See Hayden v. County of 
Nassau, 180 F.3d 42, 53 (2d Cir. 1999) (the statutory 
provision was “intended to prohibit ‘race norming’ 
and other methods of using different cut-offs for 
different races or altering scores based on race”). 

                                            
12 Plaintiff does not oppose−in fact he supports−the promotion of 
white candidates who, like him, should have been promoted. 
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VI. NONE OF THE CITY’S ARGUMENTS 
AFFECTS PLAINTIFF’S NEW CLAIM THAT 
THE TEST WAS IMPROPERLY SCORED 
AND THE NEW ALLEGATIONS STATE 
CLAIMS UPON WHICH RELIEF MAY BE 
GRANTED 

Plaintiff could not reasonably have known of his 
claims arising out of improper test scoring until the 
City disclosed his Candidate Feedback Summary” in 
response to the Court’s recent orders.  See Doc.  
## 28, 43.  If the City nevertheless seeks to have 
these claims dismissed, plaintiff will seek leave to 
respond. 

For now it is enough to say that the allegations 
state claims upon which relief may be granted.  The 
City’s violation of the Charter and civil service rules 
is an actionable violation under Connecticut law.  In 
Kelly v. City of New Haven, 275 Conn.  580 (2005), 
the Connecticut Supreme Court granted relief under 
both state and federal law13 to a candidate for 
promotion and based its decision on the same 
provisions that the City violated here.  The Court 
observed that 

In order to ensure that candidates are 
appointed on the basis of merit and fitness, 
without partisanship and personal favoritism, 
the charter and the civil service rules that 
have been promulgated under it set certain 
express requirements.  The charter and the 
civil service rules require, inter alia:  (1) a 
competitive examination that, in a fair, 
nondiscriminatory manner, measures skills 

                                            
13 See 275 Conn.  at 583-84 (identifying causes of action). 
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needed for the position; (2) a grading scale of 
100 points; and (3) a passing grade of at least 
70 percent.  See New Haven Charter, art.  
XXX, §§ 160, 167 and 172. 

Kelly held that the City had violated these 
provisions by rounding off scores to the nearest whole 
point.  The plaintiff in Kelly, the court held, had a 
right to have his and other candidates’ test score 
measured accurately to within a fraction of a point.  
The inaccuracies involved here are far greater than 
the ones involved in Kelly, moving candidates’ scores 
by several points and rankings by several places.  
Plaintiff, for example, moves from 24th to 16th on the 
list.  Other candidates would see comparable 
changes, up or down,14 and changes in total scores by 
as much as several points.  The net result is that on 
account of the scoring error, three candidates were 
not promoted who should have been: plaintiff, 
Firefighter Fitzgerald, and Lieutenant J. Vendetto.  

As the proposed amendment to the complaint 
describes, the scoring error also reduced the weight of 
the oral exam below 40 percent, in violation of the 
agreement between the City and the firefighters’ 
union, and thereby deprived plaintiff of a position as 
a lieutenant.  This violation entitles plaintiff to an 
order directing his promotion to lieutenant, as well as 
associated monetary and equitable relief.  See 

                                            
14 These changes would not involve displacing anyone.  The 
City’s past practice when a consequential scoring error is 
discovered after a promotion has been made has been to 
promote the victim of the error but not to displace an innocent 
beneficiary of the same error who has already been promoted.  
The same approach is appropriate here; 
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Honulik v. Town of Greenwich, 293 Conn.  698 
(2009)15 

CONCLUSION 
For these reasons, the Motion to Dismiss should be 

denied. 
THE PLAINTIFF 

By /s/ David N. Rosen 
David N. Rosen 
400 Orange Street 
New Haven, Connecticut 06511 
(203) 787-3513 
CT00196 
Email:  drosen@davidrosenlaw.com 
His Attorney 

                                            
15 Honulik recognized these rights but found that the plaintiff 
was not entitled to assert them because the position he sought 
was not covered by the applicable collective bargaining 
agreement. 
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DEFENDANT’S REPLY TO 
PLAINTIFF’S OBJECTION TO 

MOTION TO DISMISS 
This case arises in the very unusual circumstance 

where the United States Supreme Court in a related 
case specifically foreclosed the claim that the plaintiff 
now raises as part of the Court’s determination to 
change the law governing the interplay of disparate 
impact and disparate treatment claims and to reverse 
the City’s victory in the District Court and in the 
Second Circuit.  In its opening brief, the City of New 
Haven demonstrated the fatal flaws in the plaintiff’s 
claim that flow from the unique context of this case.  
Most obviously, the Supreme Court stated in Ricci v. 
DeStefano, 129 S.Ct. 2658, 2681 (2009), that “[i]f, 
after it certifies the test results the City faces a 
disparate-impact suit, then in light of our holding 
today it should be clear that the City would avoid 
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disparate-impact liability based on the strong basis 
in evidence that, had it not certified the results, it 
would have been subject to disparate-treatment 
liability.” The Ricci holding established the necessary 
logical consequence that a disparate impact suit such 
as this one is legally foreclosed and articulated a 
legal test for disparate impact liability that the 
plaintiff cannot possibly meet.  In addition, the 
plaintiff’s claim fails because it is an attempted end 
run around a judicial decree and is thus prohibited by 
42 U.S.C. § 2000e-2(n); it is time-barred because it 
challenges actions taken by the City long ago and 
well known to the plaintiff; and the relief sought is 
precluded because the plaintiff seeks to rearrange 
test results in ways prohibited by 42 U.S.C. § 2000e-
2(l). 

In response, the plaintiff has entirely ignored the 
unique context of this case, and has elided or 
misrepresented key components of the record.  The 
plaintiff’s primary argument is that the Supreme 
Court did not intend to apply preclusion doctrines to 
prevent the present case.  That argument misses the 
point, however.  The Supreme Court did not speak to 
the application of preclusion law.  Rather, it stated 
that its holding would foreclose any future disparate 
impact claims based on the City’s certification of the 
exam results at issue.  Likewise, in response to the 
City’s statutory and timeliness arguments, the 
plaintiff ignores the uncontestable reality that he 
was well aware long ago that (i) the City used a 
promotion exam that he believed was flawed, (ii) he 
would not have been promoted based on his score on 
the promotion exam, (iii) the outcome of the Ricci 
case would directly affect his rights, and (iv) if the 
City were to lose the Ricci case, vindicating his rights 
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would necessarily require an attack on the Ricci 
judgment.  The plaintiff’s claim cannot be sustained 
and his complaint should be dismissed.  
I.  The Supreme Court’s Decision in Ricci Requires 
Dismissal 

The City showed in its opening brief (at pp. 7-11) 
that the Supreme Court in Ricci established a clear 
legal standard for how an employer should proceed 
when faced with the prospect of dueling disparate 
treatment and disparate impact claims.  The Court 
stated, “Our holding today clarifies how Title VII 
applies to resolve competing expectations under the 
disparate-treatment and disparate-impact 
provisions.”  Ricci, 129 S. Ct. at 2681.  Thus, the 
Court required that an employer have a “strong basis 
in evidence” that a facially neutral employment 
examination would give rise to disparate impact 
liability before it may refuse to use the results of that 
exam and avoid disparate treatment liability. Id. at 
2677.  The Court then held that, even though the 
exams had a “significant” “racial adverse impact,” id., 
“there is no genuine dispute that the City lacked a 
strong basis in evidence to believe it would face 
disparate-impact liability if it certified the 
examination results.  In other words, there is no 
evidence–let alone the required strong basis in 
evidence–that the tests were flawed because they 
were not job-related or because other, equally valid 
and less discriminatory tests were available to the 
City.” Id. at 2681.  The Court, therefore, ruled that 
the City’s failure to certify the exams violated Title 
VII’s prohibition on disparate treatment, but assured 
the City that, upon the City’s certification of the 
exam results as compelled by the Court’s decision, it 

 



96a 

“should be clear that the City would avoid disparate-
impact liability” for doing so. Id. (emphasis added). 

The Supreme Court’s holding and reasoning 
mandates dismissal of the plaintiff’s complaint for 
two related reasons.  First, the Court established that 
the necessary logical consequence of its holding is 
that a disparate impact suit such as this one is 
legally foreclosed.  Indeed, permitting disparate 
impact liability in circumstances such as these would 
put employers in the untenable position of facing 
liability for complying with the Supreme Court’s and 
this Court’s orders, even though the Supreme Court 
considered this precise circumstance and stated that 
such liability would be foreclosed.  Moreover, if the 
City could be liable in the present circumstances, 
then employers could have no comfort that a 
disparate impact caused by promotion exams could 
ever be resolved without creating both disparate 
treatment and disparate impact liability.  The 
Supreme Court plainly did not intend these 
consequences. 

Second, the Court articulated a legal standard that 
the plaintiff cannot possibly meet here, because it 
centered the Title VII inquiry on the record before 
the employer at the time the decision was made.  See 
Ricci 129 S.Ct. at 2677 (“[U]nder Title VII, before an 
employer can engage in intentional discrimination for 
the asserted purpose of avoiding or remedying an 
unintentional disparate impact, the employer must 
have a strong basis in evidence to believe it will be 
subject to disparate-impact liability if it fails to take 
the race-conscious, discriminatory action”).  If the 
employer has a sufficiently strong basis in evidence 
to reject a facially-neutral employment examination 
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because of a disparate impact, it may do so without 
incurring Title VII disparate treatment liability.  
Conversely, if the employer lacks such a strong basis 
in evidence, then it may be liable for disparate 
treatment under Title VII.  The Court held the City 
liable on the ground that it lacked a sufficiently 
strong basis in evidence, as crystallized by the 
historical record and evidence in the case, that the 
exams had a legally cognizable disparate impact.  See 
Ricci, 129 S.Ct. at 2681.  Because the crux of the 
matter is the record before the employer to justify its 
actions, it is irrelevant what other evidence a third-
party such as the plaintiff may wish to proffer.  Thus, 
the plaintiff cannot possibly satisfy the legal test for 
disparate impact liability in this case.  The record 
before the City is dispositive, and the Supreme Court 
has already held that the record cannot support 
disparate impact liability. 

The plaintiff’s arguments are entirely 
unpersuasive.  The plaintiff’s primary argument (Obj, 
pp. 3-5) is that he is not bound by the Ricci judgment 
under Title VII law or preclusion principles and cites 
Martin v. Wilks, 490 U.S. 755 (1989).  But this 
argument misses the mark.  The plaintiff’s claim is 
not foreclosed by preclusion law or because he is 
technically “bound” by the Ricci judgment.  His claim 
is foreclosed because that is a necessary consequence 
of the Supreme Court’s holding and rationale, as the 
Supreme Court expressly stated. 

The plaintiff next speculates (Obj., pp. 5-6) that he 
could make a more robust record undermining the 
validity of the promotion exam.  The plaintiff’s 
speculation is irrelevant.  It does not matter what 
kind of record he might be able to develop, for the 
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focus of Title VII liability is whether the City 
developed a sufficiently strong record to support its 
initial decision not to certify the results.  Since the 
Supreme Court has held that the City did not do so, 
that ends the inquiry.  Moreover, in stating that the 
City could not be subject to disparate impact liability 
the Court was surely aware that a future case raising 
such a claim would have a different record than did 
the Ricci case.  If the plaintiff’s argument were 
correct, then the Supreme Court’s statement would 
make no sense. 

The plaintiff further tries to parse the grammar of 
the Supreme Court’s statement that the City could 
not be subject to disparate impact liability. (Obj., p.6) 
The plaintiff says that because the Supreme Court 
said that “if the City faces a disparate impact suit,” 
the City “would avoid disparate impact liability,” 
rather than “will avoid disparate treatment liability,” 
the Court must have recognized that not all disparate 
impact suits would be foreclosed.  The plaintiff’s 
argument is a non-sequitur.  The Supreme Court 
correctly used the conditional verb “would” because it 
was referring to the conditional possibility that the 
City might face a disparate impact suit.  Since the 
Court used the conditional term “if,” rather than a 
non-conditional term such as “when” to refer to a 
possible disparate-impact suit, use of the term 
“would” is grammatically correct and introduces no 
ambiguity or uncertainty. 

Finally, the plaintiff argues (Obj., pp. 6-7) that 
policy concerns support his claim.  The plaintiff says 
that the City’s interpretation would immunize an 
employer who purposely failed to develop all 
available evidence that a promotional exam might be 

 



99a 

invalid, and thereby lack a strong basis in evidence 
under Ricci.  However, it is absurd to suggest that 
the City purposely failed to gather sufficient evidence 
to immunize itself from a disparate impact claim.  
The City did not initially certify the results, but 
rather, defended its conduct all the way to the 
Supreme Court, in order to ensure that the rights of 
the minority candidates were being protected. 
Furthermore, if the plaintiff’s concerns were justified, 
an employer would have to knowingly subject itself to 
back-to-back litigation of disparate treatment and 
disparate impact claims.  No employer would 
intentionally go down this path.  Finally, this 
argument implies that the City simply sat on its 
hands and did not defend itself in Ricci.  The reality 
is that the City won at the District Court and Court 
of Appeals and lost only by a slim majority in a hotly 
contested case before the Supreme Court, where the 
Court changed the governing law.  The plaintiff 
simply has no good answer to the Supreme Court’s 
holding and rationale that foreclose his claim, and, 
thus, this Court should dismiss that claim.  
II.  The Plaintiff’s Claim is Barred by 42 U.S.C. 
§ 2000e-2(n) 

As the City showed in its opening brief (at pp. 11-
15), the plaintiff’s claim is further foreclosed because 
it attempts an impermissible end run around the 
judgment in Ricci, and is thus prohibited by 42 
U.S.C. § 2000e-2(n), which forbids such a collateral 
attack on a litigated judgment by someone who had 
actual notice of the proposed judgment and an 
opportunity to present objections.  As the plaintiff 
plainly had actual notice that his rights might be 
affected and years to intervene to object, the plaintiff 
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cannot now challenge certification of the exams.  The 
plaintiff’s response is unpersuasive. 

The plaintiff argues (Obj., pp. 8-11) that his claim 
is not precluded by § 2000e-2(n) because he did not 
have proper notice and opportunity to be heard, 
arguing that the notice he received did not meet the 
technical requirements of the statute.  However, 
regardless of the form of notice provided, the plaintiff 
does not and cannot dispute that he had actual notice 
that his rights might be affected by Ricci.  Despite an 
opportunity to file suit or intervene, he failed to 
object or assert his rights in any way until the case 
was on remand from the Supreme Court. 

The plaintiff further urges that the notice he 
received is insufficient because it does not comport 
with the notice requirements set forth in Brennan v. 
N.Y. City Bd. of Educ., 260 F.3d 123, 127 (2d Cir. 
2001). (Obj., p. 9.)  But the plaintiff provides no legal 
support for his assertion that the same type of notice 
must be given in a case such as this one, involving a 
litigated judgment of which the plaintiff had actual 
notice, as opposed to one involving a consent decree, 
where affected parties might have had no notice at 
all. 

The plaintiff also argues that he was neither 
provided a specific written notice containing a “future 
date certain” by which to raise objections nor a 
specific fairness hearing in which to raise them.  
However, the plaintiff cites no authority stating that 
such specific procedures are necessary where a 
plaintiff has actual notice.  Moreover, it is plain that 
the plaintiff was well aware that he had an 
opportunity to intervene prior to the District Court’s 
2006 judgment to raise any objections.  Indeed, the 
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legislative history of § 2000e-2(n) shows that 
“Congress recognized that “[o]nce an employment 
dispute has reached the courts, the parties, all 
nonlitigants with a stake in the outcome, and the 
public have a strong interest in bringing the 
litigation to an expeditious end.  [Accordingly], all 
related interests and claims should be adjudicated in 
one proceeding.’ Edwards v. City of Houston, 78 F.3d 
983, 997 (5th Cir. 1996), citing H.R. Rep. part 1 at 53, 
reprinted in 1991 U.S.C.C.A.N. at 591.  To the extent 
that the plaintiff was concerned that the City’s 
litigation was inadequate to protect his interests, he 
was obligated to intervene while Ricci was pending, 
not to bring a post-judgment collateral attack.  
III.  The Plaintiff’s Claim is Time-Barred 

For similar reasons, the plaintiff’s claim is also 
time barred.  The City showed that the first Amended 
Complaint violates the statute of limitations because 
it was not filed within 300 days of the plaintiff’s 
discovery that he would not be promoted. (Opening 
Br. at pp. 15-22.)  Additionally, it is barred by laches 
because the plaintiff unreasonably delayed in 
asserting his rights to the detriment of the City. 

A.  The Plaintiff’s Claim is Barred by the Statute of 
Limitations 

Title VII’s statute of limitations is 300 days. 42 
U.S.C. § 2000e-5(e).  Here, the conduct complained of, 
the administration of a discriminatory exam and 
invalid scoring methodology, took place in 2003 and 
2004.  However, the plaintiff did not file a complaint 
with the E.E.O.C. until 2009.  Accordingly, the 
plaintiff’s Title VII claim is time-barred and should 
be dismissed. 
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In response, the plaintiff argues that the statute of 
limitations did not begin to run until either the 
results were certified or when he learned of his score. 
The plaintiff is wrong, and the allegations in the 
complaint doom his argument.  The complaint does 
not attempt to base liability on the certification of the 
results, but rather on the selection and 
administration of the test itself, which took place in 
2003.  Accordingly, Guardians Ass’n of the N.Y. City 
Police Dep’t v. Civil Service Comm’n, 633 F.2d 232 
(2d Cir. 1980), which held that in some circumstances 
a subsequent employment action can restart the 
limitations clock, does not help the plaintiff who has 
not directly challenged any subsequent employment 
action.  Moreover, as the plaintiff notes, the Supreme 
Court is likely to issue a decision prior to the 
resolution of this motion, in Lewis v. City of Chicago, 
528 F.3d 488 (7th Cir. 2008), cert. granted 130 S.Ct. 
47 (2009) (No. 08-974), which presents the same 
limitations issue and may overrule Guardians on that 
point. 

The plaintiff also claims that the statute of 
limitations did not begin to run until he was 
informed of his score after the Supreme Court’s 
decision. (Obj., p. 13.)  He states that “in order to 
trigger the statute of limitations . . . he had to know 
that he would be injured.” (Obj., p. 14.) But the 
plaintiff knew in 2004 that he would be injured.  
When the results were not certified in 2004, no 
African Americans scored high enough to be 
promoted.  The plaintiff attempts to refute this point 
by claiming that three African Americans were 
ultimately promoted.  However, in 2004, no African 
Americans scored high enough to be promoted, and 
the plaintiff knew then that he had been injured. 
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B.  The Plaintiff’s Claim is Barred by the Doctrine 
of Laches 

In all events, the plaintiff’s claim is barred by 
laches.  The plaintiff asserts that it is inappropriate 
to decide laches on a motion to dismiss. (Obj., pp. 14-
15.) However, the case law cited by the plaintiff does 
not foreclose the possibility of resolving laches on a 
motion to dismiss. 

The plaintiff also claims that the City is not 
permitted to go outside the pleadings on a motion to 
dismiss. (Obj., p. 15.)  However, “[d]etermining the 
sufficiency of a plaintiff’s claim for Rule 12(b)(6) 
purposes is not limited to the factual allegations in 
the complaint but may include consideration of 
documents attached to the complaint as exhibits or 
incorporated in it by reference, to matters of such 
judicial notice may be taken, or to documents either 
in plaintiff’s possession or of which plaintiff’s had 
knowledge in bringing suit.” Hackett v. Storey, 2003 
WL 23100328, *2 (D.Conn.) (Arterton, J., Dec. 30, 
2003) (Exhibit A), citing Brass v. Am. Film. Techs. 
Inc., 987 F.2d 142, 150 (2d Cir. 1993).  “The Court 
may thus judicially notice prior pleadings, orders, 
judgments, and other items appearing in the Court’s 
records of prior litigation that is closely related to the 
case sub judice...” Id., citing Day v. Moscow, 955 F.2d 
807, 811 (2d Cir. 1992).  Therefore, it is entirely 
appropriate for the City to rely on, and this Court to 
look to, the Supreme Court’s decision in Ricci. 

The plaintiff also asserts that laches is ordinarily 
defeated where the statute of limitations has not yet 
expired. (Obj., p. 15.)  However, the plaintiff does not 
even attempt to distinguish the Supreme Court’s 
recognition of the applicability of the defense of 
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laches to claims of employment discrimination in 
violation of Title VII.  See National R.R. Passenger 
Corp. v. Morgan, 122 S. Ct. 2061, 2077 (2002). 

As for the merits of the laches argument, the 
plaintiff attempts to skirt his unreasonable delay and 
lack of diligence by again pointing to his lack of 
knowledge of his actual score.  However, as discussed 
above, this is a red herring because the plaintiff knew 
that he scored too low to be promoted.  Finally, the 
plaintiff tries to combat the City’s claim of prejudice 
by claiming that the City could have avoided any 
hardship by “putting on a better case.” (Obj., p. 16.) 
As the plaintiff concedes in a footnote, the decision in 
Ricci stems not from an inartful defense, but rather, 
a “shift in the law.” The prejudice now faced by the 
City is caused by the plaintiff’s failure to assert his 
rights earlier and the fact that he bases his claims on 
defenses he thinks the City should have raised.  The 
objection does nothing to combat this argument.  
IV.  The Relief Sought is Explicitly Prohibited by 42 
U.S.C. 2000e-2(l) 

As the City showed in its opening brief (at 22-23), 
the relief sought by the plaintiff, re-weighting of the 
scores, is explicitly prohibited by 42 U.S.C. § 2000e-
2(l).  Indeed the Supreme Court emphasized the 
importance of this section and noted that the City 
could not change the weighting. See Ricci, 129 S.Ct. 
at 2676.  This is precisely what the plaintiff now 
requests.  The plaintiff responds that only the City, 
not the Court, is prohibited from providing this relief. 
This argument fails because the Court is prohibited 
from providing this relief, given the clear ruling of 
the Supreme Court.  In establishing the “strong basis 
in evidence” test generally and applying it specifically 
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here so as to eliminate liability for the City under a 
disparate impact theory because of the disparate 
treatment violation, the Court recognized what is 
patently obvious, but studiously avoided by plaintiff: 
there are only so many positions available for 
promotion to the rank of Lieutenant in the New 
Haven Department of Fire Services.  Thus, the Court 
properly created a standard that left no ambiguity as 
to who is to hold these positions.  By requiring the 
certification of the 2004 examination results for 
Lieutenant as they were–not as Mr. Briscoe wishes 
them to be−the Court effectively foreclosed any claim 
that the results could or should occur in any other 
fashion.  Mr. Briscoe’s argument to the contrary, 
however artful, must fail. 
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