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i 

 
QUESTION PRESENTED 

 
. In an Endangered Species Act case, the district 
court awarded fees to respondents who obtained pre-
liminary and permanent injunctions that protected 
the bald eagle and preserved its habitat for three 
years until the claim was mooted on appeal. The 
question presented is:  

 Should this Court require appellate courts to va-
cate all fee awards in moot appeals, regardless of the 
language and purpose of the relevant statute and 
regardless of what was accomplished before the ap-
peal was mooted? 
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CORPORATE DISCLOSURE STATEMENT 

 
 Pursuant to Supreme Court Rule 29.6, Respon-
dents Center for Biological Diversity and Friends of 
Fawnskin (collectively “CBD”) represent that they are 
non-profit, non-stock corporations. They have no par-
ent company, subsidiaries or affiliates that have is-
sued shares to the public in the United States or 
abroad. 
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INTRODUCTION 

 Marina Point urges this Court to grant review 
based on a non-existent circuit split over the review of 
fee awards in moot appeals, its belief that it was 
entitled to violate federal law because it was inevita-
ble that the law would change, and the Ninth Cir-
cuit’s revoked comments on the merits of CBD’s moot 
Endangered Species Act (ESA) claim. None of these 
arguments presents a compelling reason for the 
Petition to be granted. 

 First, there is no circuit split over whether an 
appellate court may assess the merits of a moot claim 
to determine whether an attorney fee award is war-
ranted. In considering such awards, a merits review 
is precluded and lower court proceedings are re-
viewed solely to determine whether the claimant 
accomplished the degree of success required by the 
authorizing statute. Pet. App. 32-33. The varying 
results of such fact-based evaluations do not create a 
circuit split demanding this Court’s attention.  

 Nor is review warranted by any conflict among 
the courts of appeal over the degree of lower court 
success necessary to support fee awards in moot 
appeals. In urging this Court to grant review, Marina 
Point conflates decisions involving statutory fee 
awards assessed under Ruckelshaus v. Sierra Club, 
463 U.S. 680 (1983) which requires a fee claimant to 
have achieved some degree of success on the merits of 
the claim – as in this case – with decisions applying 
this Court’s analysis in Buckhannon Bd. Care Home, 
Inc. v. W. Va. Dep’t of Health & Human Res., 532 U.S. 



2 

598, 605 (2001) which controls fee awards limited to a 
“prevailing party.” As recently as last year, this Court 
reiterated that its prevailing party precedents do not 
govern fee awards under statutes analyzed under 
Ruckelshaus, such as the ESA. Hardt v. Reliance 
Standard Life Ins. Co., 130 S. Ct. 2149, 2157-58 
(2010).  

 Second, the proposal to delist the bald eagle in 
1999 did not allow Marina Point to violate federal law 
in 2002 by destroying bald eagle habitat without a 
“take” permit. As the Ninth Circuit recognized in its 
Amended Opinion, the ultimate delisting of the bald 
eagle did not excuse Marina Point’s illegal acts or 
nullify the success CBD achieved through its prelimi-
nary and permanent injunctions which for three years 
protected the bald eagle and preserved its habitat. 

 Third, this case is a particularly poor vehicle for 
review of the question presented because of its unique 
procedural history. Although the Ninth Circuit lacked 
Article III jurisdiction over the moot ESA claim, it 
initially reversed the fee award based on its review of 
the trial record. Subsequently, the court recognized 
its error, reanalyzed the lower court proceedings 
pursuant to Ruckelshaus, and, in its Amended Opin-
ion, affirmed the ESA fee award.  

 Lastly, the concurring and dissenting Opinions in 
this case, which urge the adoption of a bright-line 
rule requiring all fee awards in moot appeals to be 
vacated, do not support a grant of review. The Opin-
ions, written before this Court’s decision in Hardt, 
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rely only on cases that, unlike this one, involve statu-
tory fee awards to prevailing parties, without regard 
to the analytical distinctions explained by this Court 
in Ruckelshaus. Moreover, the Opinions overlook the 
legislative and policy considerations that mandate 
such distinctions. 

 There is no circuit split or issue of substantial, 
recurring importance presented by this case. Marina 
Point’s Petition should be denied. 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

 The Marina Point site is an undeveloped 12.51 
acre parcel on the north shore of Big Bear Lake in the 
Southern California Mountains. Pet. 3. For decades, 
bald eagles have sheltered at Marina Point and for 
decades federal and state agencies have expressed 
their concern about the impact of Marina Point’s 
proposed development on the eagles. ER 1127, 1134-35, 
1141-42, 1144-47, 1157-58.1 In stark contrast to the 
bald eagle’s general trend toward recovery, the Big 
Bear Lake bald eagle population is declining. ER 1157. 

 The last Environmental Impact Report (EIR) on 
the site was completed in 1983 for a proposed devel-
opment that was never built. Resp. App. 2. In Janu-
ary 1989, the Environmental Protection Agency (EPA) 

 
 1 ER citations are to the Excerpts of Record in consolidated 
appeal No. 06-56193. 
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and the U.S. Fish & Wildlife Service (USFWS) both 
recommended denial of a new development permit 
because of possible impacts to endangered species – 
particularly the bald eagle. ER 1131. That same year, 
the California Department of Fish & Game (CDFG) 
and the California Department of Justice separately 
requested the preparation of new environmental 
assessments, citing to concerns about the potential 
impact of the proposed development on the bald 
eagle. Id.  

 In March 1991, the EPA recommended denial of 
Marina Point’s application for a redesigned project 
permit because its original concerns had not been 
addressed; the CDFG similarly recommended denial 
of the permit until the development’s impact on fish 
and wildlife could be determined. ER 1132. Despite 
these recommendations, in late 1991, the United States 
Army Corps of Engineers (ACOE), without further 
Public Notice, issued Marina Point a Clean Water Act 
(CWA) permit for the construction of 132 condomini-
ums, a 175 slip marina, swimming pools, spas, tennis 
courts and an ice skating pond. Resp. App. 2.  

 Marina Point did not start construction until 
eleven years later, in May 2002. Id. Although the 
Ninth Circuit’s Opinion and Marina Point’s Petition 
both cite a 1991 USFWS finding that the upland 
portion of the site is unsuitable bald eagle habitat 
(Pet. 3, Pet. App. 14), both omit any mention of the 
USFWS’ repeatedly expressed deep concerns over 
Marina Point’s plans to alter the site’s shoreline and 
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adjoining Grout Bay. In addition to its 1989 recom-
mendation to deny the permit application, the USFWS 
sent five letters to Marina Point between 1988 and 
2003, unsuccessfully seeking information that would 
allow resource agencies to assess the impact of the 
proposed development on the bald eagle. Resp. App. 
12-13.  

 In December 2002, eight months after construc-
tion began and well after its 1999 proposal to delist 
the bald eagle, the USFWS again asked Marina Point 
for a biological evaluation of the site. Id. In March 
2003, the ACOE denied Marina Point’s request to 
extend its by-then expired CWA permit, citing con-
cerns raised by the USFWS and the San Bernardino 
National Forest about the development’s potential 
impact on bald eagles. ER 1135. In June 2003, twenty 
years after the last EIR, the USFWS “forcefully” 
reiterated its concerns, identifying Marina Point as a 
foraging and sheltering habitat for bald eagles. Resp. 
App. 13.  

 In July 2003, the ACOE issued a Cease and 
Desist order, stopping work on the site. ER 1138. In 
August 2003, the USFWS expressed yet additional 
concerns regarding the project’s impact on bald 
eagles. Resp. App. 13. Between June and December 
2003, CBD sent four notices to Marina Point of its 
intent to commence a citizens’ action under the CWA 
and ESA. Pet. App. 16, n.4.  

 Marina Point never sought or obtained a bald 
eagle “take” permit from the USFWS. Marina Point 
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resumed site work in April 2004 without a new CWA 
permit. ER 1135. In April 2004, CBD filed suit and 
sought an injunction. Resp. App. 4.  

 Neither the Petition nor the Amended Opinion 
disclose that on May 20, 2004, Judge Robert Timlin 
issued a preliminary injunction, finding that an 
illegal take of the bald eagle was likely to occur if 
construction continued. Resp. App. 17-18. Among 
other things, Judge Timlin concluded that the 
USFWS’ 1991 finding that the upland portion of the 
site was unsuitable for bald eagles did not accurately 
depict current conditions. Resp. App. 16. Marina 
Point did not appeal the preliminary injunction. 

 In June 2006, following a five-day bench trial in 
August 2005, the district court entered judgment on 
both claims in favor of CBD, and permanently en-
joined further development without court authoriza-
tion. Pet. App. 70-71. In January 2007, the court 
awarded CBD attorneys’ fees and costs on its CWA 
and ESA claims. Pet. App. 69.  

 On July 9, 2007, pursuant to a Minnesota district 
court order, the USFWS delisted the bald eagle as a 
threatened species. See Endangered and Threatened 
Wildlife and Plants; Removing the Bald Eagle in the 
Lower 48 States From the List of Endangered and 
Threatened Wildlife, 72 Fed. Reg. 37346 (July 9, 
2007). The delisting became effective 30 days later, 
on August 8, 2007, and mooted Marina Point’s 
appeal from the ESA judgment and fee award. Pet. 
App. 28-30.  
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 In August 2008, the Ninth Circuit vacated the 
CWA judgment and fee award based on what it 
viewed as deficiencies in CBD’s 2003 notices of intent 
to sue for violations of the CWA. The Ninth Circuit 
also reversed the ESA fee award based on its review 
of the trial court record (Pet. App. 63-65), although it 
acknowledged that it lacked Article III jurisdiction to 
review the merits of the moot ESA Judgment and 
conceded that the fee award could stand because CBD 
had obtained judicial relief and protected the bald 
eagle before it was delisted. Pet. App. 60-62.  

 It is this initial 2008 Opinion that is the basis of 
Marina Point’s assertion that it “prevailed on every 
substantive issue in the litigation.” Pet. at i. Subse-
quently, however, the Ninth Circuit recognized its 
error and revoked the portion of the 2008 Opinion 
vacating the ESA fee award. Resp. App. 34. 

 Specifically, on September 18, 2008, following the 
filing of en banc petitions for rehearing, the Ninth 
Circuit requested supplemental briefing on “the 
limited question regarding our denial of attorney’s 
fees on the Endangered Species Act claim.” Resp. 
App. 31. The court asked the parties to address the 
holdings of Diamond v. Charles, 476 U.S. 54 (1985); 
UFO Chuting of Hawaii, Inc. v. Smith, 508 F.3d 1189 
(9th Cir. 2007); Cammermeyer v. Perry, 97 F.3d 1235 
(9th Cir. 1996); and Williams v. Alioto, 625 F.2d 845 
(9th Cir. 1980), all of which discuss the scope of an 
appellate court’s review of moot cases. Id. 
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 On March 27, 2009, the Ninth Circuit denied 
CBD’s en banc petition and issued an Order revoking 
its 2008 merit-based reversal of the ESA fee award. 
Resp. App. 34. On May 14, 2009, citing Diamond v. 
Charles, 476 U.S. at 69-72 and cases from the Third, 
Fifth, Seventh, Eighth, Ninth and Tenth Circuits, the 
court issued an Amended Opinion, acknowledging 
that: 

 . . . when a matter becomes moot on appeal, 
the court will not, and cannot, review the 
merits of the underlying dispute for the pur-
pose of determining whether an award of at-
torney’s fees was proper. That is to say, 
although it can consider whether the plain-
tiff prevailed at all, it cannot ask whether 
the district court’s underlying decision on the 
merits was erroneous. 

Pet. App. 32.  

 The court then evaluated the ESA fee award 
using the standards announced by this Court in 
Ruckelshaus. Recognizing that CBD obtained a 
permanent injunction stopping the illegal take of bald 
eagles – at that time, a federally protected species – 
the Ninth Circuit concluded in its Amended Opinion: 

. . . it cannot be gainsaid that until the date 
of delisting, the judgment of the district 
court had the effect of giving relief to the 
Center and protecting the bald eagle. In 
short, the Center obtained a substantial and 
direct benefit from that judgment. It is also 
plain that mootness alone does not preclude 
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an award of attorneys’ fees. (citations omit-
ted). . . .  

Pet. App. 31-32.2  

 The Ninth Circuit remanded the case to the 
district court to deduct from the fee award the fees 
and costs awarded on the vacated CWA Judgment. 
Pet. App. 35. The district court did so and Marina 
Point appealed the amount of the award. Id. at 1. 
Last year, the Ninth Circuit affirmed the district 
court’s modified fee award. Id. 

--------------------------------- ♦ --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

I. THERE IS NO CIRCUIT SPLIT OVER THE 
SCOPE OF REVIEW OF FEE AWARDS IN 
MOOT APPEALS 

A. There Is No Circuit Split Over The Anal-
ysis Of Fee Awards Under Ruckelshaus 
And, In Buckhannon, This Court Re-
solved The Question Of How Mootness 
On Appeal Affects Fee Awards Under 
Statutes That, Unlike The ESA, Limit 
Fee Awards To “Prevailing Parties” 

 Article III of the U.S. Constitution allows federal 
courts to adjudicate only actual, ongoing cases or 

 
 2 In fact, CBD succeeded in protecting the bald eagle for 
three years, from the date the preliminary injunction issued in 
2004 through the date of the delisting in 2007. 
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controversies. Diamond v. Charles, 476 U.S. at 61; 
Lewis v. Continental Bank Corp., 494 U.S. 472, 477 
(1990). “The case-or-controversy requirement subsists 
through all stages of federal judicial proceedings, trial 
and appellate.” Lewis, 494 U.S. at 477.  

 This Court has held that an interest in attorney’s 
fees is insufficient to create an Article III case or 
controversy where none exists on the merits of the 
underlying claim. Diamond, 476 U.S. at 63; Lewis, 
494 U.S. at 480. Accordingly, the circuit courts uni-
formly hold that an appellate court may not review 
the merits of a claim mooted on appeal in order to 
evaluate a related attorney fee award. The scope of 
the court’s review is limited to an assessment of what 
was accomplished before the appeal was mooted, and 
the legitimacy of the fee award is governed by the 
degree of success required by the authorizing statute. 
Diffenderfer v. Gomez-Colon, 587 F.3d 445, 453 (1st 
Cir. 2009); Kirk v. N. Y. State Dep’t of Educ., 644 F.3d 
134, 138-39, n.4 (2d Cir. 2011); Bagby v. Beal, 606 
F.2d 411, 414 (3d Cir. 1979); Southern Alliance for 
Clean Energy v. Duke Energy Carolinas, LLC, 650 
F.3d 401, 407-08 (4th Cir. 2011); Curtis v. Taylor, 625 
F.2d 645, 659 (5th Cir. 1980); River Forest High 
School District 200 v. Nathan, 199 F.3d 377 (7th Cir. 
2000); Bishop v. Comm. on Prof ’l Ethics and Conduct, 
686 F.2d 1278, 1290 (8th Cir. 1982); Dahlem ex rel. 
Dahlem v. Bd. of Educ., 901 F.2d 1508, 1512 (10th 
Cir. 1990); Barnett v. Bailey, 956 F.2d 1036 (11th Cir. 
1992); Monzillo v. Biller, 735 F.2d 1456, 1463 (D.C. 
Cir. 1984). 



11 

 Marina Point nonetheless argues that review 
should be granted because “the Ninth Circuit 
squarely addressed the merits of CBD’s ESA claim.” 
Pet. 19. But, as the Ninth Circuit recognized in its 
Amended Opinion, it had no jurisdiction to evaluate 
the merits of the moot ESA Judgment, which is why 
it revoked the portion of the Opinion to which Marina 
Point cites in its Petition. Resp. App. 34; Pet. App. 31-
34. This language, which Marina Point fails to distin-
guish as revoked, does not warrant this Court’s 
review. 

 Indeed, Marina Point does not assert that the 
Ninth Circuit misapplied this Court’s precedents in 
affirming the fee award to CBD. Stymied by the 
hurdle presented by the lack of Article III jurisdiction 
in moot appeals, Marina Point instead urges this 
Court to jettison decades of jurisprudence in favor of 
a bright-line rule requiring the reversal of fee awards 
in all moot appeals, regardless of Congress’ intent in 
authorizing such awards, regardless of the language 
and purpose of the enabling statute, and regardless of 
what was accomplished before the appeal became 
moot. But such a rule would eviscerate Congress’ 
intent in enacting different fee-shifting provisions.  

 Congress enacted the ESA to “halt and reverse 
the trend toward species extinction, whatever the 
cost.” Tennessee Valley Authority v. Hill, 437 U.S. 153, 
184 (1978). To this end, the ESA’s fee shifting provi-
sion does not contain prevailing party language and 
instead allows an award of attorney’s fees “to any 
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party whenever the court determines such award is 
appropriate.” 16 U.S.C. § 1540(g)(4).  

 In Ruckelshaus, this Court concluded that, 
although Congress omitted a prevailing party re-
quirement from a similar fee-shifting provision in the 
Clean Air Act, Congress nonetheless intended a party 
to have achieved “some degree of success on the 
merits” of the claim in order to recover fees under 
such statutes. Id. at 694. Subsequently, in Buckhan-
non, this Court held, in the context of a moot claim, 
that statutes limiting fee awards to prevailing parties 
required something more, namely, an alteration in 
the legal relationship of the parties (sometimes called 
a “judicial imprimatur”). Last year in Hardt v. Reli-
ance Ins. Co., this Court reiterated that its prevailing 
party precedents do not govern fee awards under 
statutes such as the ESA. Hardt, 130 S. Ct. at 2157-
58. Thus, the nature and scope of the court of appeals’ 
review of fee awards in moot appeals is dictated by 
the language of the fee-shifting provision at issue 
and this Court’s holdings in Ruckelshaus and Buck-
hannon. 

 Marina Point nevertheless argues that this 
Court’s dicta in Lewis v. Continental Bank, which 
involved a prevailing party statute, justifies a grant 
of review in this case, citing to the Court’s observa-
tion that determining who is a prevailing party in a 
moot appeal for purposes of a fee award is “a question 
of some difficulty” that was not raised by that appeal. 
Id. at 483. The question is not raised by this Petition 
either since the ESA does not impose a prevailing 
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party requirement. Moreover, the question posed by 
the Lewis court certainly does not remain “un-
addressed by this Court to this day,” as Marina Point 
contends. This Court spoke to that issue in 2001 in 
Buckhannon. 

 As this Court’s decisions make clear, fee-shifting 
provisions differ for a reason – they differ based on 
Congress’ intent in enacting the statute. The differ-
ences in the scope of appellate review, which Marina 
Point glosses over, are critical to the evaluation of any 
fee award in a moot appeal. While mootness may 
directly impact the “judicial imprimatur” required by 
prevailing party statutes, mootness may not have any 
impact at all on the “degree of success on the merits” 
achieved before the appeal was mooted. A bright-line 
rule requiring the reversal of all fee awards in moot 
appeals obliterates these vital distinctions. 

 The decisions cited by Marina Point do not repre-
sent a conflict in the court of appeals over the standards 
to be applied to fee awards in moot appeals. The 
decisions reflect the application of this Court’s hold-
ings to fact-specific fee awards. There is no confusion 
or split among the circuits as to which fee-shifting 
provisions are governed by Ruckelshaus and which 
are governed by Buckhannon, nor is there any split 
over the scope of review appropriate in moot appeals. 
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B. The Lower Courts’ Analyses Of Fee 
Awards In Moot Appeals Are Driven By 
The Statute At Issue And The Facts Of 
Each Case, Not By A Circuit Split Over 
The Standards To Be Applied 

 In order to fabricate an alleged circuit split over 
fee awards in moot appeals, Marina Point jumbles 
together decisions applying Buckhannon and Ruckel-
shaus, and also cites to cases in which the courts 
address an entirely different question – whether or 
not a district court’s fee award in a live controversy is 
“appropriate.” Many of these cases also involve fee 
awards based on the inapplicable “catalyst theory” 
which allows for fee awards if a party was instrumen-
tal in effecting a change in the defendant’s behavior 
or the challenged law.  

 Of the cases Marina Point cites, only five involve 
statutes with discretionary fee language like the 
ESA. These decisions from the Seventh, Tenth, Elev-
enth and D.C. Circuits each involve unique facts and 
procedural issues. They do not establish different 
“tests” used by the circuits to evaluate fee awards in 
moot appeals and do not demonstrate a conflict 
between the circuits.  

 Seventh Circuit. The Seventh Circuit agrees with 
every other circuit and this Court that the mooting of 
an appeal does not preclude a lower court’s considera-
tion of a fee request. Kinney ex rel. NLRB v. Fed. Sec., 
Inc., 272 F.3d 924 (7th Cir. 2001). The Seventh Circuit 
remanded this case to the district court to consider 
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such a fee request, without expressing any opinion as 
to its merits and without deciding what standard to 
apply.  

 In Packovich v. Verizon Ltd. Plan, 653 F.3d 488 
(7th Cir. 2011), an ERISA case governed by Ruckel-
shaus and decided after this Court’s decision in 
Hardt, the Seventh Circuit affirmed that the lower 
court’s fee award was erroneously predicated on the 
prevailing party analysis required by Buckhannon. 
But the Seventh Circuit did not adopt an entirely 
different approach to fee awards as Marina Point 
contends. The court considered the case-specific issue 
of whether the district court’s denial of the fee re-
quest because of a fee order in a related prior appeal 
was an abuse of discretion. Id. at 495. The Seventh 
Circuit correctly noted that, in Hardt, this Court did 
not “foreclose the possibility” that a court may con-
sider certain factors in deciding whether to award 
fees under ERISA (Id. at 494, citing to Hardt, 130 
S. Ct. at 2158, n.8), but also recognized that courts 
are not required to do so and, in any event, whether 
or not a court does consider such factors would not 
create a circuit split. 

 Tenth Circuit. The Tenth Circuit does not “have 
its own standard.” In Powder River Basin Resource 
Council v. Babbitt, 54 F.3d 1477 (10th Cir. 1995), the 
Tenth Circuit considered the catalyst theory of fee 
awards, regardless of whether or not a statute’s fee-
shifting provision limited fees to prevailing parties. 
The Court concluded that even when no adjudication 
of a claim’s merits had been made, the catalyst theory 



16 

might justify a fee award and remanded the still-
pending case for further findings. The catalyst theory 
is not at issue in this case.  

 In Center for Biological Diversity v. Norton, 262 
F.3d 1077 (10th Cir. 2001), the Center’s ESA claim 
was mooted before the claim’s merits were decided by 
the lower court. The Center appealed the order deny-
ing fees and the Tenth Circuit affirmed the order 
based on the catalyst theory, assuming the theory’s 
applicability to the ESA. But the fee award in this 
case is not based on the catalyst theory and this 
Petition does not present any opportunity for review 
of that issue.  

 Eleventh Circuit. In Loggerhead Turtle v. County 
Council, 307 F.3d 1318 (11th Cir. 2002) the Eleventh 
Circuit also considered the catalyst theory, reviewing 
the lower court’s fee award under an abuse of discre-
tion standard, assessing its legal analysis de novo and 
its factual findings for clear error. Id. at 1322. The 
Eleventh Circuit’s analysis of the catalyst theory does 
not inform or impact the fee award in this case.  

 D.C. Circuit. Although the D.C. Circuit’s decision 
in Sierra Club v. Envtl. Prot. Agency, 322 F.3d 718 
(D.C.Cir. 2004), applies Ruckelshaus, it too analyzes 
the catalyst theory, this time in the context of a 
settled claim. As with the preceding cases, this deci-
sion does not have any bearing on the Ninth Circuit’s 
Opinion in this case.  

 The cases Marina Point cites from the First, 
Second, Third, Fourth, Fifth, Sixth, and Ninth Cir-
cuits are irrelevant because they involve fee awards 
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under prevailing party statutes which, unlike the 
ESA, are governed by Buckhannon. The dissents in 
Alioto v. Williams, 450 U.S. 1012 (1981) and Kay v. 
David Douglas School District, 484 U.S. 1032 (1988) 
to which Marina Point cites, also arise from fee awards 
under prevailing party statutes. None of these opin-
ions evidence a circuit split over fee awards under 
such statutes, but, even if they did, this Petition does 
not present the opportunity to resolve that split. 

 First Circuit. In Diffenderfer v. Gomez-Colon, 587 
F.3d 445 (1st Cir. 2009), the First Circuit applied 
Buckhannon in affirming a fee award to a prevailing 
party under 42 U.S.C. § 1988 because the plaintiffs 
obtained an injunction prompting Puerto Rico to 
enact legislation mandating the use of bilingual 
ballots, even though the case was mooted by the new 
legislation. Id. at 454. The Court did not hold that 
fees may be awarded in a moot case “even if the 
plaintiff ultimately loses on all issues.” Pet. at 11. 

 Second Circuit. The Second Circuit did not adopt 
a “test” employed by the First Circuit. The Second 
Circuit affirmed a fee award to a prevailing plaintiff 
under 42 U.S.C. § 1988 in Kirk v. N.Y. State Dept. of 
Educ., 644 F.3d 134 (2d Cir. 2011) because the plain-
tiff achieved the “judicially sanctioned change in the 
parties’ legal relationship” required by Buckhannon 
when he succeeded in challenging an unconstitutional 
state statute, thus requiring the State to issue him a 
veterinary license. Id. at 137-39. The Second Circuit 
did not hold that a mere “alteration in the parties’ 
relationship” was sufficient to warrant a fee award. 
Pet. at 12. 
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 Third Circuit. In Morris v. Nationalist Movement, 
273 F.3d 527 (3d Cir. 2001), the Third Circuit af-
firmed a fee award to the Nationalist Movement as a 
prevailing party under 42 U.S.C. § 1988 because it 
succeeded in obtaining a court order that portions of 
the county’s policy governing the use of public facili-
ties were unconstitutional, even though the appeal 
was mooted by subsequent events. Id. at 536. The 
Nationalist Movement did not end the lawsuit “empty- 
handed.” Pet. at 12. 

 Fourth Circuit. The Fourth Circuit’s decision in 
Stoddard v. Western Carolina Regional Sewer Author-
ity, 784 F.2d 1200 (4th Cir. 1986), a pre-Buckhannon 
decision involving a fee award to a prevailing party 
under the Clean Water Act (33 U.S.C. § 1365) does 
not involve a moot claim at all. S-1 and S-2 v. State 
Bd. of Educ., 21 F.3d 49 (4th Cir. 1994), cert. denied, 
involved an award to a prevailing party under 42 
U.S.C. § 1988, also is a pre-Buckhannon case and also 
involves the inapplicable catalyst theory. In Smyth v. 
Rivero, 282 F.3d 268 (4th Cir. 2002), cert. denied, the 
Fourth Circuit, applying Buckhannon, held that 
neither a settlement agreement nor a preliminary 
injunction was sufficient to create prevailing party 
status in a moot appeal for purposes of 42 U.S.C. 
§ 1988. None of these prevailing party decisions 
implicate the Ninth Circuit’s Opinion in this case. 

 Fifth Circuit. The Fifth Circuit’s analyses of fee 
awards to prevailing parties in Chemical Mfrs. Ass’n 
v. U.S. Envtl. Prot. Agency, 885 F.2d 1276 (5th Cir. 
1989), cert. denied, (not involving a moot claim) and 
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Foreman v. Dallas County, 193 F.3d 314 (5th Cir. 
1999), cert. denied, both involve prevailing party 
statutes, pre-date Buckhannon and have no bearing 
on this case.  

 Sixth Circuit. In McQueary v. Conway, 614 F.3d 
591 (6th Cir. 2010), cert. denied, the Sixth Circuit 
declined to adopt a bright line rule that the issuance 
of a preliminary injunction can never support fees to 
a prevailing party in a moot appeal, observing that, 
under Buckhannon, deciding whether to affirm a fee 
award to a prevailing party in a moot appeal involves 
a “contextual and case-specific inquiry” – but not a 
merits review. The McQueary decision does not ad-
dress any issue raised by this Petition, and, in any 
event, it does not depart from the prevailing party 
precedents announced by this Court and followed by 
other circuits. 

 The Ninth Circuit’s decisions in Saint John’s 
Organic Farm v. Gem County Mosquito Abatement 
District, 574 F.3d 1054 (9th Cir. 2009) and Mendez v. 
County of San Bernardino, 540 F.3d 1109 (9th Cir. 
2008) both involve fee awards under prevailing party 
statutes in live controversies. In both cases, the Ninth 
Circuit reviewed the district court’s factual findings 
for clear error and its legal analysis de novo, under an 
abuse of discretion standard. Saint John’s Organic 
Farms, 574 F.3d at 1058; Mendez, 540 F.3d at 1124. 
The Ninth Circuit’s review of these cases involves the 
very merits analysis precluded in moot appeals. 

 The opinions expressed by Judges Rymer and 
Kleinfeld, issued before this Court’s decision in 
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Hardt, also exclusively rely on prevailing party 
statutes. Accordingly, the Opinions misconstrue this 
Court’s decision in Ruckelshaus and fail to take into 
account the incontrovertible fact that, for three years, 
the injunctions obtained by CBD protected the bald 
eagle and preserved bald eagle habitat.  

 There is no circuit split over the scope of review 
in moot appeals. The courts of appeal limit their 
review to whether, in the lower court proceedings, the 
party obtained the degree of success necessary to 
support the fee award. In this case, the required 
degree of success is controlled by this Court’s decision 
in Ruckelshaus. CBD obtained both preliminary and 
permanent injunctions which, for three years, pro-
tected Big Bear’s bald eagles and preserved their 
habitat. The fee award to CBD meets the Ruckel-
shaus standard. The Ninth Circuit’s decision does not 
create or exacerbate any disagreement among the 
circuit courts. 

 
III. THIS CASE DOES NOT RAISE ANY RE-

CURRING ISSUE OF SUBSTANTIAL IM-
PORTANCE WARRANTING REVIEW 

 In Lewis, this Court warned that “reasonable 
caution is needed to be sure that mooted litigation is 
not pressed forward, and unnecessary judicial pro-
nouncements . . . obtained” solely in connection with 
“sunk costs.” 494 U.S. at 480. In Lewis and Diamond, 
this Court affirmed that, once Article III jurisdiction 
is lost, an appellate court’s consideration of a fee 
award cannot include a review of the correctness  
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of the lower court’s merits decision. Marina Point 
nevertheless argues that the result here is unfair 
because CBD lost on all its claims, relying on the re-
voked comments in the Ninth Circuit’s initial Opin-
ion. But those subsequently revoked comments do not 
support a grant of review in this case. 

 Marina Point also argues that the result is unfair 
because CBD knew, when it filed its lawsuit, that the 
bald eagle would be delisted. This argument misap-
prehends the ESA and the nature of federal and 
administrative law.  

 “Congress intended endangered species to be 
afforded the highest of priorities.” Tennessee Valley 
Authority v. Hill, 437 U.S. at 174. Congress expressly 
granted citizens the authority to enforce the ESA. 16 
U.S.C. § 1540(g). Congress’ “obvious purpose” in 
adopting the citizen suit provision was “to encourage 
enforcement by so-called ‘private attorneys general.’ ” 
Bennett v. Spear, 520 U.S. 154, 165 (1997). Foregoing 
such litigation because a species has been proposed 
for delisting is contrary to the language, structure, 
and intent of the ESA.  

 Moreover, an agency proposal to delist a species 
does not mean that delisting is a foregone conclusion. 
The USFWS can, and often does, change its mind 
between the issuance of a proposed and final rule.3 

 
 3 See, e.g., Center for Biological Diversity v. United States 
Fish & Wildlife Serv., 450 F.3d 930, 934-36 (9th Cir. Cal. 2006) 
(holding that the issuance of a proposed rule to designate critical 
habitat does not render issuance of a final critical habitat 

(Continued on following page) 
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Here, there was sufficient uncertainty regarding the 
delisting of the bald eagle that over eight years 
elapsed between the USFWS’s initial delisting pro-
posal in 1999 and the final rule in 2007. Moreover, 
the USFWS did not issue a final rule until it was 
required to do so by a federal court. Thus, the bald 
eagle’s delisting was not “inevitable.” 

 But even if delisting was likely, it would not excuse 
Marina Point’s violations of the ESA, nor would the 
inevitability of such an outcome allow a federal court to 
refuse to enforce existing federal law in anticipation of 
the delisting. Until August 8, 2007, the bald eagle was 
protected by the ESA and “take” of the species was 
prohibited in the absence of a permit to do so.  

 Finally, this case was mooted on appeal by the 
delisting of an endangered species due to its recovery, 
an event that is unlikely to recur with any frequency, 
if at all. While there are currently approximately 
1,387 species listed as threatened or endangered by 
the U.S. Fish and Wildlife Service, only 26 have ever 
been delisted due to recovery. 50 C.F.R. 17.12(h).4 

 
designation mandatory); Endangered and Threatened Wildlife 
and Plants; Withdrawal of the Proposed Rule To List the Moun-
tain Plover as Threatened, 76 Fed. Reg. 27756 (May 12, 2011) 
(withdrawing a proposed rule to list the mountain plover). 
 4 U.S. Fish and Wildlife Service, Species Reports: Summary 
of Listed Species Listed Populations and Recovery Plans, 
http://ecos.fws.gov/tess_public/pub/Boxscore.do (last visited Feb-
ruary 17, 2012); U.S. Fish and Wildlife Service, Species Reports: 
Delisting Report, http://ecos.fws.gov/tess_public/pub/delisting 
Report.jsp (last visited February 17, 2012). 
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This case does not present a recurring issue of sub-
stantial importance. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 In Hensley v. Eckerhart, 461 U.S. 424, 437 (1983), 
this Court observed that “[a] request for attorney’s 
fees should not result in a second major litigation.” 
For the above reasons, Marina Point’s Petition should 
be denied. 

Respectfully submitted, 
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UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 
 
Center for Biological 
Diversity, et al 

  Plaintiffs, 

  v 

Marina Point Development 
Associates, et al 

  Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ED CV 04-413 RT (SGLx)

ORDER GRANTING IN 
PART AND DENYING 
IN PART PLAINTIFFS’ 
MOTION FOR A 
PRELIMINARY 
INJUNCTION 

(Filed May 20, 2004) 

THIS CONSTITUTES 
NOTICE OF ENTRY 
AS REQUIRED BY 
FRCP, RULE 77(d). 

 
 The court, Judge Robert J Timlin, has read and 
considered plaintiffs Center for Biological Diversity 
and Friends of Fawnskin (“Plaintiffs”)’s motion for a 
preliminary injunction against defendants Marina 
Point Development Associates, Oko Investments, Inc, 
dba Okon Development Co, Irving Okovita, Site 
Design Associates, Inc, and Ken Discenza (“Defen-
dants”), Defendants’ opposition, and Plaintiffs’ reply 
Based on such consideration, the court concludes as 
follows 

 
I. 

BACKGROUND 

 The instant action concerns the development of a 
28.2 acre site, known as Marina Point, located on the 
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north shore of Big Bear Lake on the east short of 
Grout Bay (“Marina Point site” or “the site”) Begin-
ning in the 1950s and 1960s, the Marina Point site 
was used as a trailer park and marina In 1983, 
following the completion of an Environmental Impact 
Report (“EIR”), Defendants, their predecessors in 
interest, and/or other parties, obtained approval for a 
development project at the Marina Point site Howev-
er, construction of the project was never begun 

 On December 9, 1991, a second, similar develop-
ment project for the Marina Point site was approved 
by the Board of Supervisors, County of San Bernardi-
no (“Board of Supervisors”) based on the 1983 EIR 
(“Marina Point project”) This project envisions the 
development of an upscale destination resort commu-
nity, including the construction of 132 condominiums, 
a 175 boat slip marina, community swimming pools 
and spas, tennis courts, and an ice skating pond, 
among other amenities (“Development Plan”) As a 
condition of approval of the Development Plan by the 
Board of Supervisors, no outdoor construction activity 
is to occur between December 1 and March 31 each 
year, and, once completed, the boat slip marina will 
be closed each year during these months, so as not to 
interfere with the wintering bald eagles 

 Physical construction on the Marina Point site 
began in May 2002 This initial construction activity 
included the clearing of non-native vegetation and 
grading Construction activity resumed in April 2003, 
following the winter hiatus However, on July 23, 
2003, the United States Army Corps of Engineers 
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(“Army Corps”) issued a Cease and Desist Order 
(“CDO”) stating that Defendants were unlawfully 
discharging dredged or fill material into Grout Bay of 
the Big Bear Lake Pursuant to that order, Defen-
dants halted all construction activities on the Marina 
Point site On October 16, 2003, the Army Corps 
issued an Initial Corrective Order (“ICO”), requiring 
Defendants to undertake certain corrective measures, 
to be completed by December 1, 2003 Defendants 
were unable to finish the measures in that time 
frame and were granted an extension until December 
24, 2003 Defendants completed the measures on 
December 16, 2003 

 Prior to the commencement of the 2004 construc-
tion season, Plaintiffs filed an action against Defen-
dants in state court, based on state law, to halt 
further construction activities That case is currently 
pending 

 Defendants resumed construction activity in 
April 2004, which consisted of removing trees from 
the site On April 7, 2004, Plaintiffs filed a complaint 
in this court against Defendants alleging the follow-
ing claims (1) claim one for violation of Section 9 of 
the Endangered Species Act (“ESA”), found at 16 U S 
C § 1538 (“Section 1538”) and (2) claim two for viola-
tion of Sections 301 and 404 of the Federal Water 
Pollution Control Act, commonly known as the Clean 
Water Act (“CWA”), found at 33 U S C §§ 1311 (“Sec-
tion 1311”) and 1344 (“Section 1344”) Specifically, 
they allege that Defendants are causing a “take” of 
the bald eagle, as prohibited under Section 1538, and 
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are causing the discharge of dredge or fill material 
into waters of the United States, as prohibited under 
Sections 1311 and 1344 Bald eagles are listed as a 
threatened species under the ESA 8 CFR § 1711 

 On April 15, 2004, Plaintiffs filed an application 
for a temporary restraining order, which this court 
granted on April 16, 2004 Plaintiffs now move the 
court for a preliminary injunction enjoining certain 
construction activity on the Marina Point site pend-
ing trial 

 
II. 

EVIDENTIARY OBJECTIONS 

A. Defendants’ Objections to Plaintiffs’ Evi-
dence:1 

Objections to Exhibits 1 through 8 Overruled 

Objections to Exhibit 9 Overruled 

Objections to Exhibit 10 Overruled 

Objections to Exhibit 15 Overruled 

 
 1 Due to the nature of preliminary injunction proceedings, 
“the trial court may give even inadmissible evidence some 
weight, when to do so serves the purpose of preventing irrepara-
ble harm before trial” Flynt Distributing Co, Inc v Harvey,734_F 
2d 1389, 1394 (9th Cir 1984), see also Republic of the Philippines 
v Marcos, 862 F 2d 1355, 1362 (9th Cir 1988), Glow Industries, 
Inc v Lopez, 252 F Supp 2d 962, 966 n 1 (C D Cal 2002) The 
court has applied such leniency in considering the parties’ 
evidentiary objections 
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Objections to Declaration of Sandra L Steers, dated 
April 20, 2004 

 In its entirety Overruled 

 Paragraphs 3-4 Sustained 

 Paragraph 8 Sustained 

 Paragraphs 10-11 Overruled 

 Paragraph 16 Overruled 

 Paragraph 18 Overruled 

 Paragraph 21 Sustained 

 Paragraph 22 Sustained, except for the first 
sentence, which is overruled 

 Paragraph 24 Sustained, as to page 4, line 22 
beginning with “thus going for-
ward” thru line 23, otherwise 
overruled 

 Paragraph 25 Overruled 

 Paragraph 26 Overruled as to first sentence, 
sustained as to second sentence 

 Paragraph 30 Overruled as to first, second, and 
fourth sentences, sustained as to 
third sentence 

 Paragraph 31 Overruled as to first and third 
sentences, sustained as to second 
sentence 

 Paragraph 32 Sustained 

 Paragraph 37 Sustained 
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 Paragraph 38 Sustained 

 Paragraph 39 Sustained 

Objections to Declaration of Williams S LaHaye, 
dated April 16, 2004 

 Paragraph 4 Overruled 

 Paragraph 6 Overruled 

Objections to Declaration of Karin Powell, dated April 
19, 2004 

 Paragraph 4 Overruled 

 Paragraph 5 Overruled 

 Paragraph 6 Overruled 

Objections to Declaration of Peter H Bloom, dated 
April 16, 2004 

 Paragraph 5 Overruled 

 Paragraph 6 Overruled 

 Paragraph 7 Overruled 

 Paragraph 8 Overruled 

 Paragraph 9 Overruled 

 Paragraph 10 Overruled 

 Paragraph 11 Overruled 

 
B. Plaintiffs’ Objections to Defendants’ Evi-

dence 

Objections to Declaration of Melissa A Booker, dated 
April 27, 2004 
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Paragraph 3, lines 19-20 Overruled 

Paragraph 6, lines 10-11 Overruled 

Paragraph 7, lines 15-17 Overruled 

Paragraph 9, lines 28-1 Overruled 

Objections to Declaration of Kenneth J Discenza, 
dated April 27, 2004 

Paragraph 4, lines 19-23 Overruled 

Paragraph 6, lines 6-9 Sustained 

Objections to Declaration of Irving Okovita, dated 
April 29, 2004 

Paragraph 4, lines 21-25 Overruled 

 
III. 

ANALYSIS 

A. Legal Standard for a Preliminary Injunc-
tion 

 To obtain a preliminary injunction, a party must 
show “either (1) a likelihood of success on the merits 
and the possibility of irreparable injury, or (2) that 
serious questions going to the merits were raised and 
the balance of hardships tips sharply in [their] favor” 
Southwest Voter Registration Educ Project v Shelley, 
344 F 3d 914, 917 (9th Cir 2003) (citation omitted) 
The two are not separate tests but rather two ex-
tremes of a single continuum, the more relative 
hardship to the moving party, the less probability of 
success that must be shown Clear Channel Outdoor 
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Inc, a Delaware Corp v City of Los Angeles, 340 F 3d 
810, 813 (9th Cir 2003) “The critical element in 
determining the test to be applied is the relative 
hardship to the parties If the balance of harm tips 
decidedly toward the plaintiff, then the plaintiff need 
not show as robust a likelihood of success on the 
merits as when the balance tips less decidedly” Gilder 
v PGA Tour, Inc, 936 F 2d 417, 422 (9th Cir 1991) 
(citation omitted) 

 “Serious questions” are those 1) which cannot be 
resolved one way or the other at the hearing on the 
injunction and 2) as to which the court perceives a 
need to preserve the status quo so that one side 
cannot prevent resolution of the questions or execu-
tion of any judgment by altering the status quo 
Republic of the Philippines v Marcos, 862 F 2d 1355, 
1362 (9th Cir 1988) “Serious questions need not 
promise a certainty of success, nor even present a 
probability of success, but must involve a fair chance 
of success on the merits” Id (citation omitted) In 
actions implicating the public interest, before an 
injunction can issue the court must also determine 
that the public interest favors granting the injunction 
Westlands Water Dist v Natural Resources Defense 
Council, 43 F 3d 457, 459 (9th Cir 1994) 

 The Ninth Circuit recognizes that environmental 
injury is generally irreparable Idaho Sporting Con-
gress Inc v Alexander, 222 F 3d 562, 569 (9th Cir 
2000) Consequently, if the moving party shows an 
environmental injury is sufficiently likely, the balance 
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of hardships generally favors granting an injunction 
Id 

 For claims brought pursuant to the ESA, it is 
even clearer that the balance of hardship favors the 
moving party In Tennessee Valley Authority v Hill, 
437 U S 153, 194, 98 S Ct 2279, 2302 (1978) the 
Supreme Court determined that through the lan-
guage of the ESA, Congress made clear “that the 
balance has been struck in favor of affording endan-
gered species the highest of priorities”2 Therefore, in 
actions for equitable relief brought pursuant to the 
ESA, the court lacks its usual discretion for balancing 
the parties’ competing interests National Wildlife 
Federation v Burlington Northern R R Inc, 23 F 3d 
1508, 1510-11 (9th Cir 1994) “The ‘language, history, 
and structure’ of the ESA demonstrates Congress’ 
determination that the balance of hardships and the 
public interest tips heavily in favor of protected 
species” Id (citing Tennessee Valley Authority v Hill, 
437 U S 153, 174, 98 S Ct 2279, 2292 (1978)) How-
ever, every violation of the law does not warrant the 

 
 2 Defendants contend that the deference to the ESA set 
forth in TVA is not applicable in the instant action They argue 
that since TVA concerned the complete destruction of a habitat, 
the holding in that case is limited to those circumstances in 
which the total destruction of a habitat would result This court 
disagrees The Ninth Circuit has not limited its application of 
TVA in this way See e g National Wildlife Federation, 23 F 3d at 
1510-11, Sierra Club v Marsh, 816 F 2d 1376, 1383 (9th Cir 
1987), see also Marbled Murrelet (Brachyramphus Marmoratus) 
v Pacific Lumber Co, 880 F Supp 1343 (N D Cal 1995) 
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granting of a preliminary injunction National Wildlife 
Federation, 23 F 3d at 1511 For a preliminary injunc-
tion to issue “the plaintiff must make a showing that 
a violation of the ESA is at least likely in the future” 
Id 

 
B. Endangered Species Act 

1. Violation of the ESA is at Least Likely 
in the Future 

 The purpose of the ESA is “to provide a means 
whereby the ecosystems upon which endangered 
species and threatened species depend may be con-
served” 16 U S C § 1531(b) To that end, it is unlawful 
for any person to “take” any endangered species 
within the United States without a permit from the 
United States Fish and Wildlife Service (“USFWS”) 
16 U S C § 1538(a)(1)(B), (G) The term “take” means 
“to harass, harm, pursue, hunt, shoot, wound, kill, 
trap, capture, or collect, or to attempt to engage in 
any such conduct” 16 U S C § 1532(19) This prohibi-
tion has been extended to include threatened species 
50 C F R § 1731(a) 

 The legislative history of the ESA supports a 
broad reading of the term “take” Babbitt v Sweet 
Home Chapter of Communities for a Great Oregon, 
515 U S 687, 704-05, 115 S.Ct 2407, 2416 (1995) 
(noting that the Senate Report regarding the ESA 
stressed that “ ‘[t]ake’ is defined in the broadest 
possible manner to include every conceivable way in 
which a person can ‘take’ or attempt to ‘take’ any fish 
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or wildlife”) The concept of “take” encompasses a 
harm 16 U S C § 1532(19) Harm is defined as “an act 
which actually kills or injures wildlife” and includes 
“significant habitat modification or degradation 
where it actually kills or injures wildlife by signifi-
cantly impairing essential behavioral patterns, 
including breeding, feeding or sheltering” 50 C F R 
§ 173 However, “harm” does not include habitat 
modification alone, attendant death or injury to 
protected wildlife is also required Marbled Murrelet v 
Babbitt, 83 F 3d 1060, 1065 (9th Cir 1996), Arizona 
Cattle Growers’ Ass’n v U S Fish and Wildlife, Bu-
reau, 273 F 3d 1229, 1238 (9th Cir 2001) Take also 
includes an act of harassment 16 U S C § 1532(19) 
Harass is defined as “an intentional or negligent act 
or omission which creates the likelihood of injury to 
wildlife by annoying it to such an extent as to signifi-
cantly disrupt normal behavioral patterns which 
include, but are not limited to, breeding, feeding, or 
sheltering” 50 C F R § 173 

 The ESA authorizes citizen suits to be brought 
“to enjoin any person who is alleged to be in violation 
of any provision of this chapter or regulation issued 
under the authority thereof ” 16 U S C § 1540(g)(1)(A) 
In addition, pursuant to 16 U S C § 1539(a)(1)(B), a 
person may apply for a permit to conduct activities 
that would otherwise be prohibited by the ESA (“inci-
dental take permit”) Defendants have not applied for 
such a permit 

 Plaintiffs assert that the Development Plan and 
the associated construction activities will result in 
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both harm to and cause harassment of the bald eagle 
and thereby constitutes an unlawful take of the 
species To support this position they submit five 
letters from the USFWS, written between May 19, 
1988 and August 18, 2003, all expressing concern 
over the Marina Point project’s adverse impact on the 
bald eagle3 While the letters do not conclude that bald 
eagles will be adversely impacted by the Marina 
Point project, they do state that more information is 
needed to determine the impact on bald eagles Specif-
ically, the letter by USFWS dated December 26, 2002 
states that such additional information should in-
clude “a biological evaluation of existing project site 
conditions and habitats to allow resource agencies to 
adequately assess potential impacts to listed species, 
migratory birds, and aquatic recourse in the project 

 
 3 Defendants object on relevance grounds to the inclusion of 
these letters contending that they do not concern the current 
1991 Marina Point project and that they offer general state-
ments about the region, rather than specifically addressing the 
Marina Point site The court disagrees The court first notes that 
Defendants’ own exhibits make it abundantly clear that the 
1983 project and the 1991 project were similar enough so that 
the 1991 project was able to rely on the 1983 EIR Thus discus-
sions concerning the 1983 project would be relevant to the 1991 
project In addition, the subject lines of the two most recent 
letters by the USFWS, written in 2003, make it apparent that 
they are specifically discussing the Development Project More-
over, the Development Plan cites the March 6, 1991 letter as 
proof that the project will not impact bald eagles Defendants 
rely extensively on this letter to support their argument that the 
Marina Point development project will not harm or harass bald 
eagles 
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area” In a June 18, 2003 letter, USFWS states its 
concerns more forcefully The letter particularly 
suggests that the dredging planned for the Marina 
Point project will change the nature of Grout Bay 
It notes that the bay provides a foraging and shelter-
ing area for bald eagles and states that 
“[i]mplementation of the complete conversion of the 
shallow Grout Bay to a deep-water sailing area will 
significantly reduce the amount of this type of habitat 
available to these sensitive species,” including bald 
eagles A letter by USFWS dated August 18, 2003 
expresses additional concerns regarding the impact 
an increase in human activity would have on bald 
eagles 

 Plaintiffs also assert that the information on bald 
eagles contained in the Development Plan is stale, 
owing to significant changes in Big Bear Lake devel-
opment in the thirteen years since the plan was 
approved Particularly relevant is a sworn declaration 
from William S LaHaye, a biologist whose report 
giving a favorable evaluation of the project is con-
tained within the Development Plan In the declara-
tion he states that mitigation measures included in 
the project plan when he wrote the report were re-
moved prior to its final approval In addition, he notes 
that there has been continued development of the Big 
Bear Valley since 1990 Due to those factors, he states, 

[A]ny conclusions included in my original re-
port from 14 years ago regarding this pro-
ject’s impacts to the Bald Eagle should no 
longer be considered valid Accordingly, my 
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1990 report should no longer be cited as a 
timely or accurate assessment of the impacts 
of past or future construction activity at the 
Marina Point site 

Citing the continued development of the Big Bear 
Lake area, he urges that additional development be 
allowed only after a more current environmental 
review 

 Peter H Bloom, a biologist specializing in raptors, 
also describes in a sworn declaration changes in the 
surrounding areas caused by urban development He 
states, “the removal of the few remaining perch trees 
known to be utilized by bald eagles could significantly 
degrade their habitat and significantly disrupt and 
impair their foraging patterns” He also discusses the 
probable adverse impact of an increase in human 
activity once the project is completed He states, 

Even if restrictions on boating are enforced 
between December 1 and April 1, the occupa-
tion of more than 130 condominium units as 
well as numerous recreational amenities will 
cause significant additional disturbance to 
the bald eagle and will likely lead to com-
plete abandonment of the area Impacts will 
likely include disrupting foraging and feed-
ing behavior, possibly causing the species to 
avoid the area altogether if the increase in 
human activity is sufficiently disruptive 

 Plaintiffs have also proffered a sworn declaration 
by Karin Powell, a resident of Fawnskin, California, 
the town in which the Marina Point project site is 
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located Ms Powell states that from November 3, 2003 
to March 2004, she spotted bald eagles nearly every-
day on either the Marina Point project site or the 
Moon Camp site, the adjacent property This contra-
dicts the information contained in the 1991 Marina 
Point development plan that eagles do not use the 
project site The sworn declaration of Melissa A Book-
er, a Senior Biologist at an environmental consulting 
firm, offered by Defendants, also describes sightings 
of bald eagles near the Marina Point project site In 
addition, notes from a meeting between Nancy Fer-
guson, a USFWS biologist, and Defendants suggest 
that the Marina Point project site is within the forag-
ing area of a pair of bald eagles 

 In its opposition to the instant motion, Defen-
dants contend that the Marina Point project, includ-
ing the proposed tree removal, dredging, and other 
construction activity, will not harm or harass bald 
eagles. To support this position, Defendants first 
suggest that impacts to and mitigation for the bald 
eagle and its habitat have been thoroughly addressed 
by the project plans For example, they provide evi-
dence that project approval was dependent on the 
adoption of certain measures designed to protect 
wintering bald eagles, namely a prohibition of exter-
nal construction activity from December 1 to April 1 
of each year, the requirement that internal construc-
tion activity during this period be monitored by an 
on-site wildlife biologist, and, once the project is 
completed, the closing of the marina during these 
winter months 
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 They further argue that experts from the Cali-
fornia Department of Fish and Game (“DFG”) and the 
USFWS have consistently determined that the pro-
posed project is unlikely to harm or cause harassment 
to the bald eagles In particular, they point to the 
Development Plan approved in 1991, as well as 
documents from various other agencies, also written 
around this same time period, which discuss, in part, 
the impact of the project on the flora and fauna at 
Marina Point Included in these documents are state-
ments by the USFWS that the Marina Point site is 
unsuitable for bald eagles, both due to the angle of 
the sun on the water and the lack of trees of sufficient 
stature for perching However, the declarations pre-
sented by Plaintiffs regarding recent sightings of bald 
eagles on or near the Marina Point site suggest that 
this information does not accurately depict current 
conditions at the site 

 In addition, the Development Plan contains a 
report by William S LaHaye regarding the effects of 
the Marina Point project on bald eagles The report 
notes that bald eagle use of the project site is “essen-
tially nonexistent” Based on that assumption, the 
report concludes that the proposed loss of trees would 
not impact the bald eagle As discussed above, the 
author asserts that the report can no longer be con-
sidered valid 

 Defendants also present more recent evidence, 
including an email dated December 9, 2003 from the 
DFG explaining the agency’s decision to extend the 
time for Defendants to complete corrective measures 
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ordered by the Army Corps and a page from the 
transcript of state court proceedings Defendants rely 
on the email to show “there is no substantial disturb-
ance or harm to a bald eagle or its habitat posed by 
this project” However, the email only concerns the 
issuance of an extension permit pertaining to correc-
tive work, rather than the Marina Point project as a 
whole The state court transcript is similarly unhelp-
ful as it merely recites information contained within 
the Development Plan More relevant is the declara-
tion by Melissa A Booker, hired by Defendants to 
observe bald eagle activity on the Marina Point site 
while Defendants completed the Army Corps’ ordered 
corrective measures She observed the site for approx-
imately one month in November to December 2003, 
and on March 29, 2004 to March 30, 2004 The decla-
ration indicates that the construction activity did not 
interfere with bald eagle activity during the moni-
tored period However, as noted by Plaintiffs, her 
observations were of relatively short duration 

 Based on the evidence presented above, the court 
determines that Plaintiffs have demonstrated that a 
violation of the ESA is at least likely in the future 
The proposed Marina Point development site has the 
potential to both harass and harm the bald eagle 
Plaintiffs have set forth evidence that bald eagles use 
the site In addition, they have presented evidence 
that bald eagles will likely be harassed by the in-
creased human activity, which the proposed construc-
tion of 132 condominiums would bring Both Bloom’s 
declaration and the August 18, 2003 letter from the 
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USFWS express concerns over the potential adverse 
impact of increased human activity at the project site 
on bald eagles, including possible abandonment of the 
area by them 

 Plaintiffs have also presented credible evidence 
of future harm to the bald eagle The construction 
project will significantly modify the Marina Point 
site, due to the extensive construction planned on the 
site, the removal of trees, and the dredging of the 
marina area Both the letters from the USFWS and 
the Bloom and LaHaye declarations express concern 
regarding the elimination of the bald eagle from 
Grout Bay as a result of these proposed habitat 
alterations Although Defendants have presented 
some evidence to the contrary, it is largely not rele-
vant or has been undercut by more current projec-
tions 

 
2. The Balance of Hardships and the Pub-

lic Interest  

 As discussed above, in claims brought pursuant 
to the ESA, courts do not have the usual discretion to 
weigh the parties’ competing Interests Once it has 
been established that a violation of the ESA is at 
least likely in the future, the balance of hardship tips 
sharply in favor of granting a preliminary injunction 
Similarly, the public interest also favors the protec-
tion of endangered or threatened species Since the 
court concludes that Plaintiffs have established a 
take of the bald eagle is at least likely in the future 
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and Defendants have not obtained an incidental take 
permit from the USFWS, the court will grant Plain-
tiffs’ motion for a preliminary injunction 

 
C. Clean Water Act – Likelihood of Success on 

the Merits or Serious Questions Raised 

 The objective of the CWA is “to restore and main-
tain the chemical, physical, and biological integrity of 
the Nation’s waters” 33 U S C § 1251(a) To that end, 
Section 1311(a) makes it unlawful for any person to 
discharge any pollutant into the navigable a waters of 
the United States 33 U S C §§ 1311(a), 1362 A “pollu-
tant” is defined to include dredged spoil, biological 
materials, rock, sand, and cellar dirt discharged into 
water 33 U S C § 1362(6) “Discharge of a pollutant 
means” any addition of any pollutant to navigable 
waters from any point source” 33 U S C 1362(12) 

 Discharge of a pollutant is not limited to adding 
materials to waters but rather also includes redepos-
iting materials into navigable waters once they have 
been disturbed, for example, by churning up soils 
Borden Ranch Partnership v U S Army Corps of 
Engineers, 261 F 3d 810, 814 (9th Cir 2001) As under 
the ESA, the CWA provides for citizen suits – “any 
citizen may commence a civil action on his own behalf 
against any person who is alleged to be in violation of 
(A) an effluent standard or limitation under this 
chapter” 33 U S C § 1365(a)(1) 

 Pursuant to Section 1344, a person may apply for 
a permit to discharge dredged or fill material that 



App. 20 

would otherwise be prohibited under the CWA The 
permit is issued by the Army Corps and is commonly 
known as a Section 404 permit Defendants obtained 
such a permit in 1991 authorizing them to undertake 
the work as set forth in the Development Plan This 
permit was extended a number of times with its most 
recent extension through September 10, 2002 Prior to 
this expiration date, Defendants requested an addi-
tional extension However, to date, the Army Corps 
has not granted the extension or issued a new Section 
404 permit 

 Between June and July 2003, Defendants con-
ducted activities implicating the CWA As a result, on 
July 23, 2003 the Army Corps issued a CDO to halt 
Defendants’ work As enumerated in the Army Corps’ 
ICO, Defendants’ unauthorized activities consisted of 
removing the riprap along the shoreline and jetties, 
constructing a road pad or a beach, and discharging 
dredged material associated with construction of a 
trench in the lakebed 

 In Gwaltney of Smithfield, Ltd v Chesapeake Bay 
Foundation, Inc, 484 U S 49, 66-67, 108 S Ct 376, 386 
(1987), the court determined that wholly past viola-
tions of the CWA are not actionable Although allega-
tions in the complaint of continuing violations are 
sufficient to establish federal court jurisdiction, a 
plaintiff must eventually prove the existence of on-
going violations or the reasonable likelihood of con-
tinuing future violations in order to succeed on the 
merits of a citizen enforcement action Sierra Club v 
Union Oil Co of California, 853 F 2d 667, 670 (9th Cir 
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1988) (citing Gwaltney, 108 S Ct at 386) Continuing 
violations may be shown by (1) proving violations 
continued on or after the date the complaint is filed, 
or (2) adducing evidence from which a reasonable 
trier of fact could find a continuing likelihood of a 
recurrence in intermittent or sporadic violations 
Sierra Club, 853 F 2d at 671 

 Plaintiffs assert that Defendants are continuing 
to violate the CWA in two ways First they assert that 
illegal fill from Defendants’ activities of June and 
July 2003 remains in Grout Bay Second they assert 
that sediment continues to be discharged into Grout 
Bay as a result of Defendants’ activities in June and 
July 2003 They argue that both constitute continuing 
violations under the CWA 

 
1. The Presence of Illegal Fill 

 Plaintiffs cite several cases to support their 
position that Defendants continue to violate the CWA 
each day the illegal fill remains in Grout Bay Howev-
er, the cases that Plaintiffs cite concern only fill left 
in wetland areas Analysis as to one type of violation 
under the CWA does not necessarily apply to others 
See Informed Citizens United, Inc v USX Corp, 36 F 
Supp 2d 375, 377 (S D Tex 1999) (distinguishing a 
violation for placing fill in wetlands from a 
wastewater violation) In the instant action, Plaintiffs 
are complaining of disturbed sediment in Grout Bay, 
instead of fill placed in a wetland area Plaintiffs have 
not offered any argument to support an application of 
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this definition of a continuing violation to Grout Bay 
Although Plaintiffs mention the existence of wetlands 
on the Marina Point site, they have not presented 
evidence that the areas disturbed by Defendants 
constitute wetlands In addition, the Army Corps’ ICO 
does not describe any of Defendants’ unlawful activi-
ties as involving wetlands The court also notes that 
Plaintiffs have not offered any evidence to support 
their contention that illegal fill from Defendants’ 
activities of June and July 2003 remains in Grout 
Bay 

 
2. Continuing Discharges of Sediment 

 Plaintiffs offer as evidence of continuing dis-
charges of sediment aerial photos of the project site 
taken on May 30, 2003 (prior to Defendants’ offending 
construction activities), which show clear water 
around the project site and aerial photos taken on 
May 5, 2004 showing sediment in the water around 
the project site However, Plaintiffs do not present any 
legal authority that supports a contention that such 
circumstances constitute a continuing violation of the 
CWA 

 In their opposition, Defendants cite Hamker v 
Diamond Shamrock Chemical Co, 756 F 2d 392, 397 
(5th Cir 1985) to support their assertion that if sedi-
ment were currently flowing from the project site into 
Grout Bay, such a flow would be a residual effect of 
the original discharge activities, not a continuing 
violation In Hamker, the Fifth Circuit held that a 
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continuing seepage of oil, following an isolated dis-
charge of oil from a pipeline, did not constitute an on-
going violation under the CWA Id In particular, the 
court noted that the CWA requires discharge to come 
from a point source It found that continuing seepage 
did not constitute a point source Id 

 Under 33 U S C § 1362(14), the term point source 
includes, but is not limited to, “any pipe, ditch, chan-
nel, tunnel, conduit, well, discrete fissure, container 
rolling stock, concentrated animal feeding operation, 
or vessel or other floating craft, from which pollutants 
are or may be discharged” Bulldozers, backhoes, 
draglines, and other earthmoving equipment have 
also been found to come within the definition of point 
source See United States v Lambert, 915 F Supp 797, 
802 n 8 (S D W Va 1996) (summarizing point sources 
recognized by various circuit and district courts) 
Although the definition of point source contained in 
the CWA is nonexclusive and has been construed 
broadly, it is not unlimited and courts have described 
its meaning in various way See e g United States v 
Plaza Health Laboratories, Inc F 3d 643, 646 (2d Cir 
1993) (“the words used to define the term and the 
examples given evoke images of physical structures 
and instrumentalities that systematically act as a 
means of conveying pollutants from an industrial 
source to navigable waterways”), Washington Wilder-
ness Coalition v Hecla Min Co, 870 F Supp 983, 988 
(E D Wash 1994) (“the touchstone for finding a point 
source is the ability to identify a discrete facility from 
which pollutants have escaped”) 
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 Defendants’ construction activities in June and 
July 2003 had a clearly definable point source, such 
as the earthmoving equipment used to complete these 
activities However, this construction activity stopped 
with the issuance of the CDO on July 23, 2003 Plain-
tiffs have failed to identify any point source for the 
on-going sediment flow  

 Further, Defendants’ violations of the CWA were 
previously addressed by the Army Corps, it issued a 
ICO, ordering Defendants to take certain remedial 
measures, and monitored their progress Plaintiffs 
have not presented any evidence that Defendants 
failed to comply with these corrective measures 
Based on the foregoing discussion, the court agrees 
with Defendants that the current sediment flows are 
better characterized as residual effects of wholly past 
violations, rather than a continuing CWA violation 

 Based on the foregoing discussion, the court 
concludes that Plaintiffs have not established a fair 
chance of success in showing a continuing violation of 
the CWA The court, therefore, will deny Plaintiffs’ 
motion for a preliminary injunction based on viola-
tions of the CWA 

 
D. Laches Defense 

 Defendants asserts that Plaintiffs’ motion should 
be denied as barred by laches To establish a defense 
of laches, Defendants must show 1) lack of diligence 
by the party against whom the defense is asserted, 
and 2) prejudice to the party asserting the defense 
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Apache Survival Coalition v United States, 21 F 3d 
895, 905 (9th Cir 1994) (citation omitted) “[C]itizens 
have a right to assume that federal officials will 
comply with applicable law,” therefore, in cases 
brought to vindicate the public interest, laches must 
be invoked sparingly Id Moreover, in environmental 
cases, prejudice is analyzed by considering whether 
the harm sought to be prevented is now irreversible 
or the relief sought impracticable Neighbors of Cuddy 
Mountain v United States Forest Service, 7 F 3d 1372, 
1382 (9th Cir 1998) 

 To show Plaintiffs’ lack of diligence, Defendants 
contend that Plaintiffs unreasonably delayed filing 
the action They argue that plaintiff Friends of 
Fawnskin has had knowledge of and has been object-
ing to the project for years and knew that construc-
tion was proceeding in May 2003 However, despite 
this knowledge, Plaintiffs did not file an action in 
state court until January 2004, almost two years 
after the commencement of construction activities 
and did not file a complaint in this court until April 7, 
2004 They assert they are now in the third construc-
tion season and an injunction would cause serious 
prejudice to Defendants and direct economic loss in 
excess of $1,000,000 

 In fact, Plaintiffs have long taken action against 
the Marina Point project Defendants acknowledge as 
much in their opposition, stating “Plaintiffs have 
been opposing this Project for years, first by writing 
to the relevant agencies, and then by filing an action 
in [state court]” Filing a lawsuit is not the only means 
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through which a party may pursue or challenge a 
matter See Apache Survival Coalition v United 
States, 21 F 3d 895, 909 (9th Cir 1994) Moreover, the 
2003 construction activities were halted by the Army 
Corps just a few months after they began, and the 
remaining activities that Defendants undertook 
during that season were pursuant to the measures 
ordered by the Army Corps Further, Plaintiffs filed 
the instant suit mere days after the 2004 construction 
season began and applied for a TRO immediately 
following The court, therefore, concludes that De-
fendants have not shown a lack of diligence by Plain-
tiffs 

 With regard to prejudice, a private company’s 
economic loss is generally not the type of damage 
pertinent to a laches defense See Neighbors of Cuddy 
Mountain, 7 F 3d at 1381 n 8 Defendants claim that 
an injunction at this juncture would seriously preju-
dice them, but they do not enumerate prejudice 
beyond direct monetary damages Although some 
courts have taken into consideration the amount a 
defendant has already expended as relative to the 
total cost of the envisioned project, see Apache Sur-
vival Coalition, 21 F 3d at 912, here Defendants have 
not offered any such evidence 
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 Based on the foregoing discussion, the court 
concludes that Plaintiffs’ motion for a preliminary 
injunction is not barred by the doctrine of laches4 

 
E. Defendants’ Request for Security 

 Defendants have requested a security bond in the 
amount of at least $1,000,000 should the court grant 
Plaintiffs’ motion for a preliminary injunction De-
fendants assert that an injunction enjoining work on 

 
 4 Defendants also argue that a preliminary injunction 
would have the impermissive effect of overturning administra-
tive agency decisions Defendants assert their construction 
activities have been in compliance with various federal, state, 
and local permits Thus, they argue, to enjoin their activity 
would effectively overrule the decisions by administrative 
agencies that have issued them permits The court disagrees The 
validity of any permit is not at issue in the instant action The 
court is evaluating the instant action based on the two laws 
under which it was brought – namely the ESA and the CWA 
Defendants have not set forth any argument that any such 
permit or the statute under which the permit was issued 
preempts either the ESA or the CWA Indeed, the only law that 
Defendants cite to support this proposition is the standard of 
review of administrative agency decisions by a federal court 
 With regard to the CWA, Defendants do not currently have 
a valid Section 404 permit Nor has the Army Corps ruled that a 
permit is not required for the completion of the Marina Point 
project, as currently envisioned As to the ESA, since Defendants 
have never applied for an incidental take permit, the USFWS 
has not made any determination which the issuance of a prelim-
inary injunction might disturb Nor have Defendants set forth 
any evidence that the USFWS has determined that such a 
permit is not required The only evidence they point to is the 
1991 development plan, which the USFWS did not approve 
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the project for the remaining seven months of the 
construction season, effectively delaying the construc-
tion on the project by one year, would result in mone-
tary losses in excess of $1,000,000 They submit two 
sworn declarations, by defendant Kenneth J Discenza 
and defendant Irving Okovita (“Okovita Declara-
tion”), to that effect  

 Under Rule 65(c), a movant for a preliminary 
injunction is required to post security to cover the 
defendants costs and damages should it be deter-
mined that the injunction issued in error5 Fed R Civ P 
65(c) However, the amount of security is set by the 
court at its discretion Id, GoTo com, Inc v Walt Disney 
Co, 202 F 3d 1199, 1211 (9th Cir 2000) In public 
interest environmental actions, a court may set a 
nominal amount of security or excuse the security 
requirement altogether where requiring security 
would effectively deny access to judicial review City of 
S Pasadena v Slater, 56 F Supp 2d 1106, 1148 (C D 
Cal 1999) (citing People ex rel Van de Kamp v Tahoe 
Reg’l Planning Agency, 766 F 2d 1319, 1325 (9th Cir), 
modified on other grounds, 775 F 2d 998 (9th Cir 
1985)), see also League of Wilderness Defenders – Blue 
Mts Biodiversity Project v Zielinski, 187 F Supp 2d 

 
 5 Rule 65(c) states, in part “No restraining order or prelimi-
nary injunction shall issue except upon the giving of security by 
the applicant, in such sum as the court deems proper, for the 
payment of such costs and damages as may be incurred or 
suffered by any party who is found to have been wrongfully 
enjoined or restrained” 
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1263, 1272 (D Or 2002) The court further notes that 
Congress has specifically provided for citizen en-
forcement of the ESA, see 16 U S C § 1540(g)(1)(A), to 
require more than nominal security would effectively 
preclude this manner of enforcement See Natural 
Resources Defense Council, Inc v Morton 337 F Supp 
167, 168-69 (D C D C 1971) 

 In the instant action, Plaintiffs are two non-profit 
organizations Although they have not presented 
information concerning their financial situation, the 
court will assume that security of $1,000,000 would 
be well beyond their capacity The court, therefore, 
will order security in the amount of $500 00 

 
IV. 

DISPOSITION 

ACCORDINGLY, IT IS ORDERED THAT 

 1) Plaintiffs’ motion for a preliminary injunction 
is GRANTED as to Plaintiffs’ claim under the ESA, 

 2) Plaintiffs’ motion for a preliminary injunction 
is DENIED as to Plaintiffs’ claim under the CWA, 

 3) Accordingly, it is ordered that Defendants 
and each of them, their officers, agents, employees, 
attorneys, and those persons in active concert with 
them are hereby restrained and enjoined from any 
activity at the Marina Point site (a nearly 30 acre 
project site, located south of North Shore Drive 
between Red Robin Drive and approximately 1000 
feet east of Canyon Drive) that involves any grading, 
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dredging, or soil disturbance or any destruction or 
removal of existing features on the site, including any 
live trees, except Defendants may 

a) remove those dead trees which have been cut 
down and are laying on the site, and 

b) take remedial measures as may be ordered 
by the Army Corps to secure the integrity of the 
Marina Point site shoreline 

 4) Pursuant to Rule 65(c) Plaintiffs shall give 
security in the amount of $500 00 

 5/20/04 /s/ Robert J Timlin
 DATE  ROBERT J TIMLIN,

 DISTRICT COURT JUDGE
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UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 
CENTER FOR BIOLOGICAL 
DIVERSITY; FRIENDS 
OF FAWNSKIN, 

    Plaintiffs-Appellees, 

  v. 

MARINA POINT 
DEVELOPMENT CO.; OKON 
DEVELOPMENT CO.; OKO 
INVESTMENTS, INC.; 
NORTHSHORE DEVELOPMENT 
ASSOCIATES, L.P., e/s/a 
NORTHSHORE DEVELOPMENT 
ASSOCIATES, L.P.; SITE DESIGN 
ASSOCIATES, INC.; KEN 
DISCENZA; VDLP MARINA 
POINT; VENWEST MARINA 
POINT, INC., e/s/a VENTURE 
WEST INC.; IRVING OKOVITA, 

    Defendants-Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 06-56193

D.C. No.  
 CV-04-07036-R 

ORDER 

(Filed Sep. 18, 2008)

CENTER FOR BIOLOGICAL 
DIVERSITY; FRIENDS 
OF FAWNSKIN, 

    Plaintiffs-Appellees, 
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) 
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) 

No. 07-55243 

D.C. No.  
 CV-04-07036-R 
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ASSOCIATES, L.P., e/s/a NORTH 
SHORE DEVELOPMENT  
ASSOCIATES, L.P.; SITE DE-
SIGN ASSOCIATES, INC.; KEN 
DISCENZA; VDLP MARINA 
POINT; VENWEST MARINA 
POINT, INC., e/s/a VENTURE 
WEST INC.; IRVING OKOVITA, 

    Defendants-Appellants. 

) 
) 
) 
) 
) 
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CENTER FOR BIOLOGICAL 
DIVERSITY; FRIENDS OF 
FAWNSKIN, 

    Plaintiffs-Appellees, 

  v. 

MARINA POINT DEVELOPMENT 
CO.; OKON DEVELOPMENT CO.; 
OKO INVESTMENTS, INC.; 
NORTHSHORE DEVELOPMENT 
ASSOCIATES, L.P., e/s/a 
NORTH SHORE DEVELOPMENT 
ASSOCIATES, L.P.; SITE DESIGN 
ASSOCIATES, INC.; KEN 
DISCENZA; VDLP MARINA 
POINT; VENWEST MARINA 
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No. 07-56574 

D.C. No. CV-04- 
 07036-R-RZ 

 
Before: FERNANDEZ, RYMER, and KLEINFELD, 
Circuit Judges. 
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 The parties are requested to file simultaneous 
briefs, not exceeding ten pages each, on the limited 
question regarding our denial of attorneys fees on the 
Endangered Species Act claim. In particular, we ask 
the parties to address the effect of the following cases 
on the proper resolution of that issue: Diamond v. 
Charles, 476 U.S. 54, 106 S. Ct. 1697, 90 L. Ed. 2d 48 
(1985); UFO Chuting of Hawaii, Inc. v. Smith, 508 
F.3d 1189 (9th Cir. 2007); Cammermeyer v. Perry, 97 
F.3d 1235 (9th Cir. 1996); Williams v. Alioto, 625 F.2d 
845 (9th Cir. 1980). 

 The briefs shall be filed on or before October 8, 
2008. 
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FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 
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CENTER FOR BIOLOGICAL DIVERSITY; 
FRIENDS OF FAWNSKIN, 

Plaintiffs-Appellees, 

      v. 
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ORDER 

 Upon reconsideration of the attorney fee issues, 
we amend our Opinion filed on August 6, 2008, and 
commencing at slip op. 99191 as follows: 

 
 1 This case is published as Center for Biological Diversity v. 
Marina Point Development Co., 535 F.3d 1026 (9th Cir. 2008), 
and we will hereafter put page references to the published 
Opinion in parentheses. 
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 (1) We revoke the last sentence of the introduc-
tory paragraph, which appears at slip op. 9925 (1029) 
and substitute the following in its place: “We reverse 
the contempt order and vacate the order awarding 
attorney fees.” 

 (2) We revoke the last sentence of the first 
paragraph of Part I at slip op. 9938 (1036) and substi-
tute the following in its place: “As explained below, 
segregation is now required because the portion of the 
award based upon the CWA must fall, while the 
portion based upon the ESA must stand.” 

 (3) We revoke the whole of Part B which com-
mences at slip op. 9938 (1036), including the foot-
notes, and substitute the following in its place: 

  The ESA provides for an award of attor-
ney fees “whenever the court determines 
such award is appropriate.” 16 U.S.C. 
§ 1540(g)(4). While that is not the typical 
prevailing party language, it is apparent 
that it must be taken to mean and be limited 
to an award of fees to parties who prevail. 
See Marbled Murrelet v. Babbitt, 182 F.3d 
1091, 1095 (9th Cir. 1999); see also Ruckel-
shaus v. Sierra Club, 463 U.S. 680, 693-94, 
103 S. Ct. 3274, 3282, 77 L. Ed. 2d 938 
(1983) (in a Clean Air Act case, with the 
same language as that in the ESA, absent 
“some degree of success on the merits” an 
award of attorney fees is not “appropriate.”). 
Here, it could be argued that the Center has 
not prevailed because the judgment of the 
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district court in its favor must be vacated as 
moot. 

  However, it cannot be gainsaid that un- 
til the date of delisting, the judgment of the 
district court had the effect of giving relief to 
the Center and protecting the bald eagle. In 
short, the Center obtained a substantial and 
direct benefit from that judgment. It is also 
plain that mootness alone does not preclude 
an award of attorneys fees. See Richard S. v. 
Dep’t of Developmental Servs. of State of Cal., 
317 F.3d 1080, 1088-89 (9th Cir. 2003). 

  In addition, the weight of authority 
strongly indicates that when a matter be-
comes moot on appeal, the court will not, and 
cannot, review the merits of the underlying 
dispute for the purpose of determining 
whether an award of attorney fees was prop-
er. That is to say, although it can consider 
whether the plaintiff prevailed at all, it can-
not ask whether the district court’s underly-
ing decision on the merits was erroneous. See 
Diamond v. Charles, 476 U.S. 54, 69-72, 106 
S. Ct. 1697, 1707-08, 90 L. Ed. 2d 48 (1985) 
(holding that where plaintiff prevailed but 
case became moot on appeal, there was no 
jurisdiction to consider the award of attorney 
fees against the appealing intervenor); UFO 
Chuting of Hawaii, Inc. v. Smith, 508 F.3d 
1189, 1196-97 (9th Cir. 2007) (stating that if 
plaintiffs obtain direct benefit before case be-
comes moot, attorney fees are proper); 
Cammermeyer v. Perry, 97 F.3d 1235, 1238 
(9th Cir. 1996) (stating that “[t]he existence 
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of an attorneys’ fees claim does not resusci-
tate an otherwise moot controversy.”); 
Dahlem ex rel. Dahlem v. Bd. of Educ., 901 
F.2d 1508, 1512 (10th Cir. 1990) (stating that 
once case becomes moot, review does not 
involve considering whether district court 
correctly decided the merits); Palmer v. City 
of Chicago, 806 F.2d 1316, 1321 (7th Cir. 
1986) (assuming, but not deciding, that a 
plaintiff who obtains some relief can obtain 
fees, even if the case becomes moot.); Bishop 
v. Comm. on Prof ’l Ethics and Conduct, 686 
F.2d 1278, 1290 (8th Cir. 1982) (stating that 
where case has become moot after party ob-
tains relief, the court will decide if party pre-
vailed “without regard to whether we think 
the district court’s decision on the underlying 
merits is correct.”); United States v. Ford, 
650 F.2d 1141, 1144 n.1 (9th Cir. 1981) (stat-
ing that “there is no right to review or 
redetermine any of the issues in the underly-
ing action solely for the purpose of deciding 
the attorney’s fee question.”); Williams v. Al-
ioto, 625 F.2d 845, 847-48 (9th Cir. 1980) 
(holding that where plaintiffs obtained some 
relief before case became moot, on appeal, at-
torney fees were proper); Curtis v. Taylor, 
625 F.2d 645, 648-49 (5th Cir. 1980) (stating 
“a claim for attorney’s fees . . . does not sal-
vage an otherwise moot case.”); Bagby v. 
Beal, 606 F.2d 411, 414 (3rd Cir. 1979) (de-
claring that when case had become moot af-
ter plaintiff prevailed at district court level, 
appellate court could not review the merits of 
the case to decide if fees should have been 
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awarded to plaintiff, that is, the court would 
not do indirectly what it could not do directly). 

  While the result of eschewing review 
of the merits of a decision that has led to a 
substantial award of attorney fees may be 
somewhat disquieting at times, we see no ul-
timately principled and persuasive reason to 
deviate from the above line of authority. We 
will, instead, adhere to the wide agreement 
by appellate judges that they should not un-
dertake to delve into the details of a district 
court’s resolution of a controversy that has 
since become moot in order to decide the an-
cillary question of fees. 

  All of the above being true, the portion of 
the attorney fee award based upon the ESA 
still stands. 

 (4) We revoke the whole of Part II, which com-
mences at slip op. 9940 (1037) and substitute the 
following in its place: 

  II. Contempt 

  As we see it, the contempt order issued 
by the district court was based upon a 
claimed violation of the terms of the district 
court’s CWA judgment of August 21, 2006, 
but that judgment must fall for lack of juris-
diction. Thus, whether the contempt order 
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expanded or merely explicated the judgment,15 
that order must inexorably fall along with 
the judgment itself.16 

 (5) We revoke the whole of the Conclusion, 
which commences at slip op. 9941 (1038) and substi-
tute the following in its place: 

  The district court determined that Mari-
na Point had violated the CWA and had ei-
ther violated or would violate the ESA. See 
Center I, 434 F. Supp. 2d at 795-98. However, 
because it lacked jurisdiction over the CWA 
claims and because the ESA claims have be-
come moot, we vacate its judgment and re-
mand with directions to dismiss for lack of 
jurisdiction. 

  Concomitantly, we reverse the contempt 
order. We also vacate the award of attorney 
fees to the extent that it is based upon the 
CWA and remand so that the district court 
can determine what portion of the attorney 

 
 15 See A&M Records, Inc. v. Napster, Inc., 284 F.3d 1091, 
1098-99 (9th Cir. 2002); Mayweathers v. Newland, 258 F.3d 930, 
935 (9th Cir. 2001). 
 16 Were we required to consider the merits of that order, it 
would necessarily have to be set aside. It is plain that no 
development on the project site took place. And it is equally 
plain that Marina Point did not fail to take measures directed by 
the Corps. In short, Marina Point cannot be said to have violat-
ed the terms of the judgment at all, much less to have done so 
contemptuously. That would also require setting aside the order, 
to the extent, if any, that it was based, in part, on the ESA. 
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fee award was based upon the ESA and 
reenter judgment as to that portion only. 

  Judgment After Trial on the merits (No. 
06-56193) VACATED and REMANDED with 
instructions to dismiss for mootness (ESA) 
and lack of jurisdiction (CWA).17 Order of 
Contempt (No. 0756574) REVERSED. Order 
Awarding Attorneys Fees (No. 07-55243) 
VACATED and REMANDED. 

 The pending petition for rehearing and rehearing 
en banc is DISMISSED as moot. The parties may file 
new petitions as to the amended opinion for rehear-
ing and rehearing en banc in accordance with the 
Federal Rules of Appellate Procedure. 

OPINION 

FERNANDEZ, Circuit Judge: 

 Marina Point Development Associates, Okon 
Development Co., Oko Investments, Inc., Northshore 
Development Associates, L.P., Irving Okovita, Site 
Design Associates, Inc., Ken Discenza, VDLP Marina 
Point L.P. and Venwest Marina Point, Inc. (collective-
ly “Marina Point”) appeal the district court’s judg-
ment on the merits in favor of Center for Biological 
Diversity and Friends of Fawnskin (collectively “the 
Center”) on their claims under the Clean Water Act 
 

 
 17 The district court’s opinion is also vacated. See Center I, 
434 F. Supp. 2d at 789. 
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(CWA),1 and under the Endangered Species Act 
(ESA).2 Marina Point also appeals the district court’s 
order awarding attorney fees to the Center and the 
district court’s contempt order. We vacate the district 
court’s judgment on the merits and instruct it to 
dismiss for lack of jurisdiction. We reverse the con-
tempt order and vacate the order awarding attorney 
fees. 

 
BACKGROUND 

 Marina Point’s 12.51 acre development project 
site is located on the north shore of Big Bear Lake 
and the east shore of Grout Bay in the San Bernardi-
no Mountains. The property extends from the edge of 
the trees to the lake. The land area, known as “Clus-
ter Pines,” had functioned as a tavern, recreational 
vehicle park, campground, and licensed commercial 
marina from the early 1950’s until 2001. Marina 
Point acquired the property in 1989 in order to devel-
op a residential condominium project upon it. 

 After acquiring the property, Marina Point began 
securing permits. The United States Army Corps 
of Engineers (Corps) solicited public comment, and 

 
 1 The CWA is codified at 33 U.S.C. §§ 1251-1387. More 
particularly, the claims were brought under 33 U.S.C. §§ 1311, 
1342, and 1344. 
 2 The ESA is codified at 16 U.S.C. §§ 1531-1544. More 
particularly, the claims were brought under 16 U.S.C. §§ 1538 
and 1540. 
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ultimately concluded that the planned development 
could go forward. The Corps stated that the United 
States Fish and Wildlife Service (FWS) had ultimate-
ly determined that the upland portion of the site was 
not a suitable bald eagle habitat, and that a consulta-
tion pursuant to 16 U.S.C. § 1536 was not required. 
On September 10, 1991, the Corps granted a permit 
to Marina Point which authorized it to strengthen the 
existing shoreline. See 33 U.S.C. § 1344. 

 The permit authorized Marina Point to dredge 
the adjacent shoreline and the interior of the existing 
marina, and to use the dredged material as fill for 
building pads on the land. Marina Point was forbid-
den, however, from placing rip-rap3 at elevations 
below lake bottom contours, from depositing sand 
below the ordinary high water mark, and from 
transferring fill or structures to neighboring wet-
lands. In order to protect bald eagles’ seasonal behav-
ioral habits, it was also barred from working during 
the winter months. Besides the permit from the 
Corps, Marina Point secured permits from the County 
of San Bernardino, the California Department of Fish 
and Game, and Big Bear Municipal Water District. In 
addition, the California Regional Water Quality 
Control Board issued a water discharge requirements 
order. 

 
 3 As used here, rip-rap is rock; it is used to protect shore-
lines against erosion. 
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 Work began in May 2002, but Marina Point’s 
permit from the Corps expired on September 10, 
2002, after several extensions. Marina Point graded 
the land area before the permit expired. On October 
7, 2002, Marina Point’s contractor also used a grader 
to remove trees on the land. Moreover, the Corps 
allowed Marina Point to proceed with dredging 
without a permit as long as that did not result in 
more than “incidental fallback” of soil within the 
Corps’ jurisdiction, but the Corps disallowed any 
pushing or pulling of materials along the lake bed. 

 Work resumed at the site in June of 2003 and 
went on until about July 23, 2003, when the Corps 
issued a Cease and Desist Order to Marina Point. The 
Corps’ stated reasons for the order were that Marina 
Point’s use of a dragline bucket, rather than a clam-
shell dredge, caused more than incidental fallback of 
soil, and that the contractor had been temporarily 
stockpiling material below the ordinary high water 
mark. 

 In September 2003, Marina Point requested 
interim approval to resume work. The Corps then 
issued an Initial Corrective Measure Order (ICMO) 
on October 16, 2003, which required Marina Point to 
complete specific remedial actions by December 1, 
2003. That deadline was extended to December 24, 
2003, because of unforeseen difficulties, such as a 
forest fire in the area. 

 In the meantime, the Center had sent a number 
of notices of intent to commence a citizen’s action 
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against Marina Point.4 The Center then filed this 
action on April 7, 2004. 

 The district court denied Marina Point’s motion 
to dismiss for lack of subject matter jurisdiction. The 
case then proceeded to trial, and on June 12, 2006, 
the district court issued an opinion5 in which it de-
termined that Marina Point had violated the CWA 
and the ESA. Its ensuing judgment on August 21, 
2006, permanently enjoined Marina Point from any 
development on the site without the court’s prior 
authorization, directed Marina Point to follow any 
remedial orders from the Corps, and imposed a 
statutory penalty upon it. Marina Point appealed on 
August 22, 2006. 

 Thereafter, the district court awarded attorney 
fees to the Center as the prevailing party under the 
CWA and the ESA. Marina Point appealed that ruling 
on February 15, 2007. 

 Still later, on November 7, 2007, the district 
court determined that Marina Point was in contempt 
and issued various orders as a result. Marina Point 
appealed that decision on November 19, 2007. 

   

 
 4 Notices were issued on June 30, 2003, July 17, 2003, 
August 8, 2003, and December 1, 2003. 
 5 Ctr. for Biological Diversity v. Marina Point Dev. Assocs., 
434 F. Supp. 2d 789 (C.D. Cal. 2006) (Center I). 
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STANDARD OF REVIEW 

 We review issues of the district court’s subject 
matter jurisdiction de novo. See Satey v. JPMorgan 
Chase & Co., 521 F.3d 1087, 1090 (9th Cir. 2008). We 
also review de novo the question of whether the 
Center’s notice under the CWA was adequate. See 
Natural Res. Def. Council v. Sw. Marine, Inc., 236 
F.3d 985, 995-96 (9th Cir. 2000). 

 
JURISDICTION 

 At the outset, we must consider whether there 
was federal jurisdiction over this dispute when the 
complaint was filed, and whether jurisdiction still 
remains. For the reasons discussed below, the answer 
is no. 

 
I. Clean Water Act. 

 In general, actions can be brought by private 
persons and entities for the purpose of enforcing 
many of the provisions of the CWA. See 33 U.S.C. 
§ 1365(a). That is usually referred to as the citizen 
suit provision. However, before an action is com-
menced, the citizen must give a 60-day notice of 
intent to sue. Id. § 1365(b)(1)(A). In fact, absent that 
notice, the action is prohibited. Id. 

 The notice serves important public purposes; this 
kind of litigation is not like a mere private dispute. 
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That is underscored by the fact that the notice must 
be given not only to the alleged violator,6 but also to 
the Administrator,7 and to the State where the alleged 
violation occurred.8 The Supreme Court has explicat-
ed the purpose behind the requirement of notice in 
this kind of litigation. As it has pointed out: 

[T]he legislative history indicates an intent 
to strike a balance between encouraging citi-
zen enforcement of environmental regula-
tions and avoiding burdening the federal 
courts with excessive numbers of citizen 
suits. Requiring citizens to comply with the 
notice and delay requirements serves this 
congressional goal in two ways. First, notice 
allows Government agencies to take respon-
sibility for enforcing environmental regula-
tions, thus obviating the need for citizen 
suits. . . . Second, notice gives the alleged vio-
lator “an opportunity to bring itself into 
complete compliance with the Act and thus 
likewise render unnecessary a citizen suit.” 
This policy would be frustrated if citizens 
could immediately bring suit without involv-
ing federal or state enforcement agencies. 
Giving full effect to the words of the statute 
  

 
 6 33 U.S.C. § 1365(b)(1)(A)(iii). 
 7 Id. § 1365(b)(1)(A)(i). The Administrator is the Adminis-
trator of the Environmental Protection Agency (EPA). 33 U.S.C. 
§ 1251(d). 
 8 33 U.S.C. § 1365(b)(1)(A)(ii). 
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preserves the compromise struck by Con-
gress. 

Hallstrom v. Tillamook County, 493 U.S. 20, 29, 110 
S. Ct. 304, 310, 107 L. Ed. 2d 237 (1989) (citations 
omitted). That has special relevance here because, as 
we will explain further, this case is a perfect example 
of speedy government enforcement; action by the 
Corps which, in large measure, obviated the need for 
a citizen suit regarding Marina Point’s alleged viola-
tions. 

 Moreover, the giving of a 60-day notice is not 
simply a desideratum; it is a jurisdictional necessity. 
See Waterkeepers N. Cal. v. AG Indus. Mfg., Inc., 375 
F.3d 913, 916 (9th Cir. 2004); Natural Res. Def. Coun-
cil, 236 F.3d at 995. As the Supreme Court has put it: 
“Under a literal reading of the statute, compliance 
with the 60-day notice provision is a mandatory, not 
optional, condition precedent for suit.” Hallstrom, 493 
U.S. at 26, 110 S. Ct. at 309. And the literal reading is 
what controls. When a party does not fulfill that 
threshold requirement, “the district court must dismiss 
the action as barred by the terms of the statute.” Id. 
at 33, 110 S. Ct. at 312; see also Waterkeepers, 375 
F.3d at 916. That is to say, the notice is not just an 
annoying piece of paper intended as a stumbling 
block for people who want to sue; it is purposive in 
nature and the purpose is to accomplish corrections 
where needed without the necessity of a citizen 
  



App. 50 

action. As the Supreme Court has said in the similar 
context of claims for past violations: 

It follows logically that the purpose of notice 
to the alleged violator is to give it an oppor-
tunity to bring itself into complete compli-
ance with the Act and thus likewise render 
unnecessary a citizen suit. If we assume, as 
respondents urge, that citizen suits may tar-
get wholly past violations, the requirement 
of notice to the alleged violator becomes gra-
tuitous. Indeed, respondents, in propounding 
their interpretation of the Act, can think of 
no reason for Congress to require such notice 
other than that “it seemed right” to inform 
an alleged violator that it was about to be 
sued. 

Gwaltney of Smithfield, Ltd. v. Chesapeake Bay 
Found., Inc., 484 U.S. 49, 60, 108 S. Ct. 376, 382-83, 
98 L. Ed. 2d 306 (1987). Here, too, if a citizen suit 
were brought when correction had already been 
undertaken at the behest of a governmental agency, 
the notice would become gratuitous. But, as the Court 
went on to say: “citizen suits are proper only ‘if the 
Federal, State, and local agencies fail to exercise their 
enforcement responsibility.’ ” Id. at 60, 108 S. Ct. at 
383 (citation omitted). 

 We must, therefore, keep those overarching public 
purposes in mind as we approach the controversy be-
fore us. To accomplish them, the notice must be suf-
ficient in itself and, perforce, if the desired change has 
been properly delineated and has been accomplished, 
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that, too, obviates the need or purpose of a citizen 
suit. That does not exactly say just what a sufficiently 
detailed notice might be, but we have guidance in 
that area also. 

 We start with the requirements adopted by the 
EPA. Those are as follows: 

Notice regarding an alleged violation of an 
effluent standard or limitation or of an order 
with respect thereto, shall include sufficient 
information to permit the recipient to identi-
fy the specific standard, limitation, or order 
alleged to have been violated, the activity al-
leged to constitute a violation, the person or 
persons responsible for the alleged violation, 
the location of the alleged violation, the date 
or dates of such violation, and the full name, 
address, and telephone number of the person 
giving notice. 

40 C.F.R. § 135.3(a). It is from that specific and clear 
statement that our later cases have proceeded. 

 We have sometimes been slightly forgiving to 
plaintiffs in this area, but even at our most lenient we 
have never abandoned the requirement that there be 
a true notice that tells a target precisely what it 
allegedly did wrong, and when. The target is not 
required to play a guessing game in that respect. In 
one case, we determined that where the difficulty was 
a kind of negative – the failure to prepare a plan to 
avoid pollution – a specific date of wrongdoing could 
not be given because there was no specific date. 
Natural Res. Def. Council, 236 F.3d at 996. We chose 
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not to demand the impossible. Thus, the notice suf-
ficed. 

 In two later cases in 2002, we also relaxed to 
some extent. In one of the cases, the plaintiff ’s notice 
set forth a series of twelve specific violations on 
specific dates, but the complaint included numerous 
other violations within the same time frame. Cmty. 
Ass’n for Restoration of the Env’t v. Henry Bosma 
Dairy, 305 F.3d 943, 951-52 (9th Cir. 2002). The 
defendant complained about the added dates, but we 
said that the notice certainly alerted the defendant to 
what it was doing wrong and the inclusion of specific 
dates was, under the circumstances, enough to allow 
an action regarding discharges on other dates at or 
about the same time and of the same ilk as those 
listed. Id. at 953. As we put it, “[b]ased on the fact 
that the violations originated from the same source, 
were of the same nature, and were easily identifiable, 
we find that [the plaintiffs’] notice was adequate.” Id. 
The other case presented the same kind of issue. 
There, fourteen dates of alleged wrongdoing were 
listed in the notice, and the notice also stated that 
while all dates were not available to the plaintiff, the 
wrongdoing occurred on each date that ships were 
loaded at the defendant’s facility. S.F. Baykeeper, Inc. 
v. Tosco Corp., 309 F.3d 1153, 1158 (9th Cir. 2002). 
We found that the detail was sufficient under the 
circumstances because from the specifics given, the 
defendants could readily ascertain “the nature of the 
alleged violations, as well as the likely dates of those 
violations.” Id. at 1159. 
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 We followed the same general approach in a later 
case where the defendant was accused in a detailed 
ten-page letter of improper discharges during each 
and every rain event of a certain intensity, and the 
days of that rain event intensity were listed. See 
Waterkeepers N. Cal., 375 F.3d at 917. We declared 
that to be sufficient detail. Id. at 917-18. 

 On the other hand, when a notice told the de-
fendant that it had committed one specific violation, 
the defendant was not “required to speculate as to all 
possible attacks . . . that might be added to a citizen 
suit” at a later time. ONRC Action v. Columbia 
Plywood, Inc., 286 F.3d 1137, 1143 (9th Cir. 2002). We 
found that the notice was insufficient, except as to 
timeliness, and that the claim was in error. We then 
explained: “[b]ecause timeliness was the sole chal-
lenge raised in the notice, it was reasonable to con-
clude that no action in response to ONRC’s 60-day 
notice was required.” Id. Also, echoing the Supreme 
Court’s concerns, we went on to state: 

Had ONRC’s notice specified its other theo-
ries, either Oregon or the EPA might well 
have decided that those theories had suffi-
cient merit to call for agency action. Were we 
to exercise jurisdiction over such claims 
when they were not disclosed by the citizen 
suit notice, we would usurp the right of the 
applicable governmental agencies to evaluate 
and act upon the merits of the claims prior to 
judicial review. 

Id. at 1144. 
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 Earlier on, when faced with a notice that did not 
list all of the complaining parties, we declared that 
for purposes of an action by those not listed, the 
notice was fatally insufficient. Wash. Trout v. McCain 
Foods, Inc., 45 F.3d 1351, 1354-55 (9th Cir. 1995). We 
did so despite an assertion by the plaintiffs that the 
error was technical and we should not be overly 
strict. Id. at 1354. We rejected that notion. Id. By the 
way, the notice in that case also had a deficiency 
regarding dates, but we did not address that. See id. 
at 1352. 

 In short, the requirements set forth in 40 C.F.R. 
§ 135.3(a) are not to be looked upon as mere techni-
calities to be accepted with cold reserve and embraced 
with velleity. They are to be taken seriously as a 
means of carrying out important public policies. Our 
deviations from their precise language have been 
minor. 

 When those authorities and their principles are 
used as a yardstick, it is apparent that the notices in 
this case were not sufficient to support district court 
jurisdiction. An analysis of the notices will explain 
why that is so. The first of the notices on June 30, 
2003, declared that “Section 404 of the CWA”9 was 
being violated by activities that began June 17, 2003, 
which activities were placing “enormous amounts of 
fill” into the lake and were accompanied by grading 
below the ordinary high water mark. The notice did 

 
 9 33 U.S.C. § 1344.1 
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not mention any claims under § 402 of the CWA,10 nor 
did it give any detail whatsoever regarding just what 
“wetlands” were allegedly being affected or how.11 It 
also gave no other specific dates. The second of the 
notices, dated July 17, 2003, is of the same ilk. It 
gives little more detail about the activities regarding 
the lake itself and no more detail regarding wetlands 
or § 402. Those notices are questionable regarding 
§ 404 violations and insufficient regarding wetlands 
and any claimed § 402 violations.12 

 What is of even more significance, however, is 
that long before any action was filed and, in fact, 
before 60 days had gone by, the Corps issued its cease 
and desist order on July 23, 2003, and all activity by 
Marina Point regarding the lake stopped as it had to. 
That, in fact, is reflected in the Center’s third notice, 
on August 8, 2003, wherein it stated that the activi-
ties it complained of occurred each day from June 17, 
2003, through July 25, 2003. 

 
 10 33 U.S.C. § 1342. 
 11 That is especially problematic here because it is doubtful 
that Marina Point’s own land was itself wetlands at all. See, e.g., 
33 C.F.R. § 330.3; United States v. S. Inv. Co., 876 F.2d 606, 613 
(8th Cir. 1989). The Corps did not (and does not) think so. 
Marina Point could hardly have guessed at what the Center was 
speaking about. 
 12 It is interesting to note that even in its complaint and in 
the ultimate pretrial conference order in this action in the 
district court, there is no mention of a § 402 claim. 
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 The third notice then goes on to claim violations 
in language even less descriptive than that used in 
the prior notices. It refers only to piles of material 
that were causing discharges below the ordinary high 
water mark of the lake, and declares that the situa-
tion could be made worse should it rain. As we see it, 
that level of generality, again, is not really compatible 
with the purposes of the notice requirements under 
the CWA. 

 But, even if it were sufficient in that regard, here 
again the Corps stepped in to obviate and ameliorate 
any problems. Just slightly over 60 days later and 
before commencement of this action, the Corps issued 
its October 16, 2003, ICMO authorizing and directing 
Marina Point to perform and complete a number of 
corrective measures by December 1, 2003, for the 
purpose of protecting the lake from the kinds of 
problems alluded to by the August 8, 2003, notice. It 
is also notable that although the Corps’ ICMO was 
issued nine days after the 60 days had expired, 
Marina Point had applied for permission to under-
take that work on September 25, 2003, which was 
before the 60 days had run. Of course, Marina Point 
could not have been expected to actually begin cor-
recting perceived § 404 problems regarding the lake 
without obtaining permission from the Corps. In 
short, as weak as it was, the notice had done its job, 
if, indeed, the job was not being done without the 
notice. 

 That leaves the December 1, 2003, notice, which 
is, if anything, even less informative and helpful than 
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the earlier notices. Principally, it asserts that Marina 
Point was going forward without the coverage of the 
ICMO because that document said that work was to 
cease by December 1, 2003. However, the Center was 
in error because, due to problems that had developed, 
the Corps, after consultation with FWS, extended the 
date to December 24, 2003. As it was, the work ceased 
by December 17, 2003. It is difficult to see what 
Marina Point was supposed to do about that portion 
of the notice. Probably nothing. See Columbia Ply-
wood, 286 F.3d at 1143. Beyond that, the Center 
indicated that it could not really tell if the work was 
proceeding pursuant to the terms of the ICMO. That, 
too, was hardly the kind of notice that the CWA 
contemplates. 

 In fine, the notices were insufficient at their 
inception regarding wetlands and possible § 402 
violations, and to the extent that they were sufficient, 
if barely so, as to possible § 404 violations, their 
efficiency was limited by prompt Corps and Marina 
Point action. That is to say, in light of the defects in 
the notices, and in light of the fact that the Corps and 
Marina Point did act to cease the activities that the 
Center claimed were wrongful and even acted to 
effect ongoing repairs for any problems caused by 
past activities, the district court did not have jurisdic-
tion to hear the CWA action. It should have dismissed 
the action at the outset. Thus, in this respect the 
district court’s judgment must fall for lack of jurisdic-
tion, and must be vacated. 
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II. Endangered Species Act 

 Plaintiffs were also required to give notice before 
bringing an action under the ESA. See 16 U.S.C. 
§ 1540(g)(2). There is no claim that the notice was not 
sufficient in that respect, and it does appear to be 
proper. However, there is a different problem here – 
mootness. 

 The ESA allows a citizen suit for the purpose of 
obtaining injunctive relief only. Id. at (g)(1)(A). Of 
course, that is forward looking, and is intended to 
prevent a defendant from taking an endangered or 
threatened species. See id. § 1538(a)(1)(B); 50 C.F.R. 
§ 17.31. That means that a person may not harass or 
harm a listed species. See 16 U.S.C. § 1532(19). Here, 
the claim was that Marina Point’s activities and 
planned project would harass bald eagles by disrupt-
ing their “normal behavioral patterns.” See 50 C.F.R. 
§ 17.3. 

 The problem is that less than a year after the 
district court’s judgment was issued13 and, of course, 
while this case was still on appeal, the FWS delisted 
the bald eagle.14 Therefore, whatever might have been 
the case previously, Marina Point cannot violate the 

 
 13 The judgment was entered August 21, 2006. 
 14 See Endangered & Threatened Wildlife & Plants; Remov-
ing the Bald Eagle in the Lower 48 States From the List of 
Endangered & Threatened Wildlife, 72 Fed. Reg. 37,346 (July 9, 
2007). 
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ESA regarding the bald eagle, regardless of any 
decision we render here. 

 As we explained in Council of Ins. Agents & 
Brokers v. Molasky-Arman, 522 F.3d 925, 933 (9th 
Cir. 2008) (citations omitted): 

  “To qualify as a case fit for federal-court 
adjudication, an actual controversy must be 
extant at all stages of review, not merely at 
the time the complaint is filed.” “A claim is 
moot when the issues presented are no long-
er live or the parties lack a legally cognizable 
interest in the outcome. The basic question is 
whether there exists a present controversy 
as to which effective relief can be granted.” 

Because the bald eagle has been delisted, no present 
controversy can remain. 

 In Humane Society of the United States v. 
Kempthorne, 527 F.3d 181 (D.C. Cir. 2008), the Court 
of Appeals for the District of Columbia Circuit was 
faced with a similar situation. In that case, while 
litigation regarding protection for the gray wolf was 
on appeal, the wolf was removed from the endangered 
species list. Id. at 182. That being so, the parties 
agreed that the case had necessarily become moot, 
and the court accepted that agreement. Id. The 
specific reason for that was not explicated but, no 
doubt, it appeared obvious to all concerned that there 
was no further work to be served by an injunction. Cf. 
Ctr. for Biological Diversity v. Norton, 254 F.3d 833, 
837 n.4 (9th Cir. 2001) (stating that where suit 
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brought to force action regarding a frog, once the frog 
was listed the case became moot). 

 The same appears here. Now that the bald eagle 
has been delisted, nothing we decide can properly 
give the Center the relief it sought. If the district 
court erred, the injunction must fall, but if the dis-
trict court was correct, the injunction must still fall 
because no activities by Marina Point could constitute 
a take within the meaning of the ESA. In fact, in a 
letter to this court, the Center has conceded moot-
ness. 

 Thus, there is no further jurisdiction to proceed, 
and the district court’s judgment under the ESA must 
be vacated. 

 
OTHER ISSUES 

I. Attorney Fees 

 The district court awarded attorney fees to the 
Center and against Marina Point on both the CWA 
and the ESA claims. It did not segregate the two. As 
explained below, segregation is now required because 
the portion of the award based upon the CWA must 
fall, while the portion based upon the ESA must 
stand. 

 
A. CWA 

 The CWA provides for an award of attorney fees 
“to any prevailing or substantially prevailing party” 
when the court deems that to be appropriate. 33 
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U.S.C. § 1365(d). As we have already discussed, the 
district court was without subject matter jurisdiction 
over the CWA claim. Therefore, the award of fees 
must fall to the extent that it is based upon that 
claim. 

 
B. ESA 

 The ESA provides for an award of attorney fees 
“whenever the court determines such award is appro-
priate.” 16 U.S.C. § 1540(g)(4). While that is not the 
typical prevailing party language, it is apparent that 
it must be taken to mean and be limited to an award 
of fees to parties who prevail. See Marbled Murrelet v. 
Babbitt, 182 F.3d 1091, 1095 (9th Cir. 1999); see also 
Ruckelshaus v. Sierra Club, 463 U.S. 680, 693-94, 103 
S. Ct. 3274, 3282, 77 L. Ed. 2d 938 (1983) (in a Clean 
Air Act case, with the same language as that in the 
ESA, absent “some degree of success on the merits” 
an award of attorney fees is not “appropriate.”). Here, 
it could be argued that the Center has not prevailed 
because the judgment of the district court in its favor 
must be vacated as moot. 

 However, it cannot be gainsaid that until the 
date of delisting, the judgment of the district court 
had the effect of giving relief to the Center and pro-
tecting the bald eagle. In short, the Center obtained a 
substantial and direct benefit from that judgment. It 
is also plain that mootness alone does not preclude an 
award of attorneys fees. See Richard S. v. Dep’t of 
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Developmental Servs. of State of Cal., 317 F.3d 1080, 
1088-89 (9th Cir. 2003). 

 In addition, the weight of authority strongly 
indicates that when a matter becomes moot on ap-
peal, the court will not, and cannot, review the merits 
of the underlying dispute for the purpose of determin-
ing whether an award of attorney fees was proper. 
That is to say, although it can consider whether the 
plaintiff prevailed at all, it cannot ask whether the 
district court’s underlying decision on the merits was 
erroneous. See Diamond v. Charles, 476 U.S. 54, 69-
72, 106 S. Ct. 1697, 1707-08, 90 L. Ed. 2d 48 (1985) 
(holding that where plaintiff prevailed but case 
became moot on appeal, there was no jurisdiction to 
consider the award of attorney fees against the ap-
pealing intervenor); UFO Chuting of Hawaii, Inc. v. 
Smith, 508 F.3d 1189, 1196-97 (9th Cir. 2007) (stating 
that if plaintiffs obtain direct benefit before case 
becomes moot, attorney fees are proper); 
Cammermeyer v. Perry, 97 F.3d 1235, 1238 (9th Cir. 
1996) (stating that “[t]he existence of an attorneys’ 
fees claim does not resuscitate an otherwise moot 
controversy.”); Dahlem ex rel. Dahlem v. Bd. of Educ., 
901 F.2d 1508, 1512 (10th Cir. 1990) (stating that 
once case becomes moot, review does not involve 
considering whether district court correctly decided 
the merits); Palmer v. City of Chicago, 806 F.2d 1316, 
1321 (7th Cir. 1986) (assuming, but not deciding, that 
a plaintiff who obtains some relief can obtain fees, 
even if the case becomes moot.); Bishop v. Comm. on 
Prof ’l Ethics and Conduct, 686 F.2d 1278, 1290 (8th 



App. 63 

Cir. 1982) (stating that where case has become moot 
after party obtains relief, the court will decide if party 
prevailed “without regard to whether we think the 
district court’s decision on the underlying merits is 
correct.”); United States v. Ford, 650 F.2d 1141, 1144 
n.1 (9th Cir. 1981) (stating that “there is no right to 
review or redetermine any of the issues in the under-
lying action solely for the purpose of deciding the 
attorney’s fee question.”); Williams v. Alioto, 625 F.2d 
845, 847-48 (9th Cir. 1980) (holding that where plain-
tiffs obtained some relief before case became moot, on 
appeal, attorney fees were proper); Curtis v. Taylor, 
625 F.2d 645, 648-49 (5th Cir. 1980) (stating “a claim 
for attorney’s fees . . . does not salvage an otherwise 
moot case.”); Bagby v. Beal, 606 F.2d 411, 414 (3rd 
Cir. 1979) (declaring that when case had become moot 
after plaintiff prevailed at district court level, appel-
late court could not review the merits of the case to 
decide if fees should have been awarded to plaintiff, 
that is, the court would not do indirectly what it could 
not do directly). 

 While the result of eschewing review of the 
merits of a decision that has led to a substantial 
award of attorney fees may be somewhat disquieting 
at times, we see no ultimately principled and persua-
sive reason to deviate from the above line of authori-
ty. We will, instead, adhere to the wide agreement by 
appellate judges that they should not undertake to 
delve into the details of a district court’s resolution of 
a controversy that has since become moot in order to 
decide the ancillary question of fees. 
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 All of the above being true, the portion of the 
attorney fee award based upon the ESA still stands. 

 
II. Contempt 

 As we see it, the contempt order issued by the 
district court was based upon a claimed violation of 
the terms of the district court’s CWA judgment of 
August 21, 2006, but that judgment must fall for lack 
of jurisdiction. Thus, whether the contempt order 
expanded or merely explicated the judgment,15 that 
order must inexorably fall along with the judgment 
itself.16 

 
CONCLUSION 

 The district court determined that Marina Point 
had violated the CWA and had either violated or 
would violate the ESA. See Center I, 434 F. Supp. 2d 
at 795-98. However, because it lacked jurisdiction 
over the CWA claims and because the ESA claims 

 
 15 See A & M Records, Inc. v. Napster, Inc., 284 F.3d 1091, 
1098-99 (9th Cir. 2002); Mayweathers v. Newland, 258 F.3d 930, 
935 (9th Cir. 2001). 
 16 Were we required to consider the merits of that order, it 
would necessarily have to be set aside. It is plain that no 
development on the project site took place. And it is equally 
plain that Marina Point did not fail to take measures directed by 
the Corps. In short, Marina Point cannot be said to have violat-
ed the terms of the judgment at all, much less to have done so 
contemptuously. That would also require setting aside the order, 
to the extent, if any, that it was based, in part, on the ESA. 
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have become moot, we vacate its judgment and re-
mand with directions to dismiss for lack of jurisdic-
tion. 

 Concomitantly, we reverse the contempt order. 
We also vacate the award of attorney fees to the 
extent that it is based upon the CWA and remand so 
that the district court can determine what portion of 
the attorney fee award was based upon the ESA and 
reenter judgment as to that portion only. 

 Judgment After Trial on the merits (No. 06-
56193) VACATED and REMANDED with instructions 
to dismiss for mootness (ESA) and lack of jurisdiction 
(CWA).17 Order of Contempt (No. 07-56574) RE-
VERSED. Order Awarding Attorneys Fees (No. 07-
55243) VACATED and REMANDED. 

 
 17 The district court’s opinion is also vacated. See Center I, 
434 F. Supp. 2d at 789. 
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RYMER, Circuit Judge, concurring: 

 I fully concur in Judge Fernandez’s amended 
opinion.1 However, I do question the wisdom of case 
law compelling us to uphold an award of attorney’s 
fees on the Center’s claim under the Endangered 
Species Act (ESA) that became moot on appeal. 

 While fees attributable to the preliminary injunc-
tion the Center achieved may be defensible on the 
footing that the relief was, after all, not appealed and 
presumably protected the bald eagle while it was in 
force, permanent relief was ultimately not secured. It 
isn’t obvious that the party who obtained preliminary 
relief, but loses it for whatever reason, has neverthe-
less prevailed such that fees are appropriately recov-
erable for all the work along the way. See Sole v. 
Wyner, 551 U.S. 74, 127 S.Ct. 2188 (2007). 

 Here, permanent relief was not obtained. Al-
though this is because the Center’s ESA claim was 

 
 1 I concur because I feel bound by UFO Chuting of Haw., 
Inc. v. Smith, 508 F.3d 1189 (9th Cir. 2007). In UFO, we said 
“when ‘a party . . . achieves the objective of its suit by means of 
an injunction issued by the district court[, it] is a prevailing 
party in that court, notwithstanding the fact that the case 
becomes moot, through no acquiescence by the defendant, while 
the order is on appeal.’ ” Id. at 1197 (quoting Dahlem v. Bd. of 
Educ. of Denver Pub. Schs., 901 F.2d 1508, 1512 (10th Cir. 
1990)). UFO was decided after the Supreme Court’s decision in 
Sole v. Wyner, 551 U.S. 74, 127 S.Ct. 2188 (2007), so I take it the 
opinion said this advisedly. In my view, that language describes 
precisely the posture of this case. Thus, I believe we, as a three-
judge panel, are constrained to affirm. 
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mooted by de-listing of the bald eagle, the fact re-
mains that the Center ends the day with no benefit. 
The injunction was dissolved, and “otherwise undone” 
by our final decision in this case. Sole, 127 S.Ct. at 
2195 (holding that prevailing party status “does not 
attend achievement of a preliminary injunction that 
is reversed, dissolved, or otherwise undone by the 
final decision in the same case”). At the same time, 
de-listing the bald eagle mooted Marina Point’s 
appeal from the judgment, thereby depriving it of an 
opportunity to challenge the merits of the court’s 
ruling that it violated the ESA. Had it succeeded in 
this challenge, the Center would not be a prevailing 
party to whom fees could be awarded. 

 In these circumstances, why isn’t a case that is 
moot for one purpose moot for all purposes? That is to 
say, if the ESA claim is moot, as it now is, thereby 
preventing appellate review of its merit, why 
shouldn’t the claim be moot as to both the judgment 
and its collateral consequence – an award of attor-
ney’s fees? Why shouldn’t each be vacated as both are, 
effectively, incontestable? See Alioto v. Williams, 450 
U.S. 1012, 1012-14 (1981) (Rehnquist, J., dissenting 
from denial of petition for a writ of certiorari). 

 Thirty years ago the Supreme Court left the 
question open. In Lewis v. Continental Bank Corp., 
494 U.S. 472, 483 (1990), it asked whether the plain-
tiff there could be deemed a “prevailing party” in the 
district court even though its judgment was mooted 
after being rendered but before the losing party could 
challenge it on appeal – a question, the Court noted, 
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“of some difficulty.” It certainly is. Perhaps it is time, 
and this is the case, for the question to be answered 
afresh. Unfortunately, our panel is hamstrung from 
doing so disentangled from precedent we are obliged 
to follow. 

 
KLEINFELD, Circuit Judge, concurring in part and 
dissenting in part: 

 I concur in all parts of the majority opinion 
except the portion regarding the award of attorneys’ 
fees on the Endangered Species Act claims. Because I 
would vacate the award of attorneys’ fees on those 
claims, I respectfully dissent. 

 The Center is not a “prevailing party” because we 
are vacating the judgment on the Endangered Species 
Act claims, which is the basis for the fee award. Since 
the Center is no longer a prevailing party, we should 
also vacate the award of attorneys’ fees. This is the 
appropriate course under the Supreme Court’s deci-
sion in Lewis v. Continental Bank Corp.1 As the Court 
explained in Lewis, the “ordinary practice in dispos-
ing of a case that has become moot on appeal is to 
vacate the judgment with directions to dismiss.”2 The 
 

 
 1 494 U.S. 472 (1990). 
 2 Id. at 482 (citing Deakins v. Monaghan, 484 U.S. 193, 204 
(1988); United States v. Munsingwear, Inc., 340 U.S. 36, 39-40 
(1950)). 
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effect of an order vacating a judgment on mootness 
grounds is to “deprive [the plaintiff ] of its claim for 
attorney’s fees . . . because such fees are available 
only to a party that ‘prevails’ by winning the relief it 
seeks.”3 The Court did not follow this ordinary prac-
tice in Lewis only because it remanded for further 
proceedings, having concluded that the plaintiff 
might have “some residual claim” under the new 
statutory framework.4 

 In our case, the de-listing of the bald eagle has 
not left any “residual claims” that the Center could 
assert on remand. Accordingly, this case is controlled 
by the “ordinary practice” in Lewis for disposing of 
cases that have become moot on appeal, which is to 
vacate the judgment with directions to dismiss.5 
Under Lewis, we should vacate the fee award because 
there is then no longer a valid judgment in favor of 
the Center. 

 It is true that until the date of de-listing, first the 
preliminary injunction, and then the permanent 
injunction, temporarily gave the Center the relief it 

 
 3 Id. at 480 (citing Rhodes v. Stewart, 488 U.S. 1 (1988) (per 
curiam); Hewitt v. Helms, 482 U.S. 755 (1987)). 
 4 Id. at 482-83. 
 5 Id.; see also Karcher v. May, 484 U.S. 72, 82-83 (1987) 
(holding that vacatur of a judgement is appropriate when review 
is “prevented through happenstance,” such as when the contro-
versy presented for review has “become moot due to circum-
stances unattributable to any of the parties”); Munsingwear, 340 
U.S. at 40. 
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sought. Under the Supreme Court’s recent decision in 
Sole v. Wyner, this temporary victory does not make 
the Center a “prevailing party.”6 “Prevailing party 
status, we hold, does not attend achievement of a 
preliminary injunction that is reversed, dissolved, or 
otherwise undone by the final decision in the same 
case.”7 The Court rejected the district court’s method 
of analyzing the plaintiff ’s success in “phases,” in-
stead emphasizing that the plaintiff “had gained no 
enduring ‘chang[e] [in] the legal relationship’ between 
herself and the state officials she sued.”8 

 Here, it does not matter that the Center tempo-
rarily “prevailed” during earlier phases of the litiga-
tion, because the Center has not obtained any 
permanent relief. We are dissolving the permanent 
injunction, and the preliminary injunction’s effect is 
“otherwise undone” by our decision in this case, which 
will allow Marina Point to proceed.9 A “prevailing 
party” must secure a “judicially sanctioned change in 
the legal relationship between the parties.”10 Here, 
there is no enforceable “judgment” because we are 
vacating it. As in Sole, the “victory” in effect while 
this appeal was pending is too ephemeral to make the 

 
 6 551 U.S. 74, 127 S. Ct. 2188 (2007). 
 7 Id. at 2195. 
 8 Id. at 2196 (alterations in original). 
 9 See id. at 2195. 
 10 Buckhannon Bd. & Care Home, Inc. v. W. Va. Dep’t of 
Health & Human Res., 532 U.S. 598, 600, 605 (2001). 
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Center a prevailing party.11 It makes no sense to 
award attorneys’ fees based on a “judgment” that no 
longer exists (because we are vacating it), and that 
entitles the party to no legally enforceable relief. 

 I would distinguish our decision in UFO Chuting 
of Hawaii, Inc. v. Smith to the extent it contains 
language suggesting a contrary result.12 Both the 
facts and the procedural posture of UFO Chuting 
differ materially from this case. In UFO Chuting, the 
district court granted plaintiffs a permanent injunc-
tion, which barred enforcement of a Hawaii law that 
the court found to be preempted by federal law.13 After 
the injunction was in effect, Congress changed the 
applicable federal law.14 Based on the intervening 
change in federal law, the district court then stayed 
the permanent injunction and vacated its prior judg-
ment.15 On appeal, we affirmed the denial of attor-
neys’ fees to the plaintiffs, not a grant of attorneys’ 
fees.16 We explained that entry of judgment in a 
party’s favor “does not automatically render that 
party a ‘prevailing party’ ” for the purpose of a fee 
award, because the plaintiff must also show that the 
judgment “somehow affected the behavior of the 

 
 11 See Sole, 127 S. Ct. at 2196; cf. Rhodes, 488 U.S. at 4. 
 12 508 F.3d 1189 (9th Cir. 2007). 
 13 Id. at 1191. 
 14 Id. at 1191-92. 
 15 Id. at 1192. 
 16 Id. at 1197-98. 
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defendant towards the plaintiff.”17 We held that the 
plaintiff ’s temporary “victory” – securing entry of the 
permanent injunction – was negated by the subse-
quent change in the law upon which the plaintiff ’s 
claims were based. 

 In UFO Chuting the district court did not err, 
and the change in law that mooted out the appeal 
vindicated the injunction.18 In our case, by contrast, 
the district court did err, and granted an injunc- 
tion based on two things, an error in the applica- 
tion of the Clean Water Act, and a judgment about 
the Endangered Species Act vitiated by the regula-
tory change. Since UFO Chuting did not cite Sole, I 
do not think it stands as a Ninth Circuit interpreta-
tion of Sole that must be followed.19 In Sole, the 
plaintiffs actually got what they wanted, to display 
themselves naked on the beach, they just were denied 
the right to do it again.20 The Supreme Court said 
their victory was too “ephemeral” for prevailing party 
status.21 

 

 
 17 Id. at 1197. 
 18 See id. at 1198. 
 19 Cf. Miller v. Gammie, 335 F.3d 889, 899-900 (9th Cir. 
2003) (en banc); see also Sentry Select Ins. Co. v. Royal Ins. Co. of 
Am., 481 F.3d 1208, 1218 (9th Cir. 2007). 
 20 127 S. Ct. at 2193-94. 
 21 Id. at 2195. 
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 A fortiori, the victory is too ephemeral here for 
prevailing party status and attorneys’ fees, because 
the Center never won what it wanted under the 
Endangered Species Act. It only got to delay devel-
opment based on the now-moot Endangered Species 
Act claims and the district court’s error on the Clean 
Water Act claims. 

 


