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QUESTIONS PRESENTED

The four broad issues Petitioners ask this Court to 
address regarding the Alien Tort Statute (“ATS”), 28 
U.S.C. § 1350, are these:

1. Whether, as every court of appeals adjudicating 
such a case has held, the ATS may apply to conduct 
occurring outside of the United States, including in 
foreign lands?

2. Whether, in a case with allegations of direct liability 
arising from Rio Tinto’s hands-on participation 
in war crimes and genocide, where no discovery 
has been taken, where the decision below did not 
squarely address the issue, where every court 
of appeals adjudicating such a case has held or 
assumed its availability, and where a decision on 
the question will not be dispositive of the case, the 
Court should review the decision below to address 
the availability of secondary liability under the 
ATS?

3. Whether, as every court of appeals adjudicating 
such a case has held or assumed, plaintiffs in an 
ATS case need not always fi rst exhaust claims such 
as genocide and war crimes in foreign lands before 
fi ling their action in our courts?

4. Whether, despite the recent grant of certiorari in 
Kiobel v. Royal Dutch Petroleum Co., No. 10-1491, 
on the same question, the Court should for some 
reason also examine the decision below on the 
cognizability of claims brought against corporations 
pursuant to the ATS?
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STATEMENT OF THE CASE
Respectfully, the Petition should be denied.
The unremarkable decision below, concerning the 

threshold viability of claims brought under the Alien 
Tort Statute (“ATS”),  28 U.S.C. § 1350, follows and 
does not confl ict with the decision in  Sosa v. Alvarez-
Machain1 or any other decision of this Court. Other 
than the question of corporate liability under the ATS, 
already to be addressed this term in  Kiobel, No. 10-
1491, the decision below also confl icts with no other 
court of appeals. In fact, there exists no split among 
courts of appeal on any of the remaining questions 
raised by Petitioners (hereafter, collectively “Rio Tinto” 
or “Rio”). And there is no pressing federal question for 
which this case is an appropriate vehicle for review. 
Lastly, there is no foreign affairs concern among the 
relevant sovereigns here — as the court of appeals noted 
in its decision, “[n]either the PNG [Papua New Guinea] 
nor the U.S. government now oppose the litigation going 
forward.”2

The Ninth Circuit, twice sitting en banc, held 
below that at the initial pleading stage of this case, 
Respondents (hereafter “Plaintiffs”) should survive 

1542 U.S. 692 (2004). 
2App. 33a. Rio misleadingly and selectively recites the long-

reversed responses of the United States and Papua New Guinea 
to this litigation, Pet. 6, 8, 20, omitting the important fact (not 
now contested) that the United States has abandoned its case-
specifi c objections to this litigation, App. 33a, and Papua New 
Guinea has requested in formal letters for several years that 
the litigation continue in U.S. courts. App. 34a; 320a-321a; see 
infra nn. 11, 91. 
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Rio’s motion to dismiss, despite Rio’s novel jurisdictional 
challenges. Specifi cally, the court refused to dismiss 
two of Plaintiffs’ claims, genocide and war crimes, 
because of (1) failure to exhaust local remedies, (2) the 
extraterritorial locus of the tort violations alleged, (3) 
the possibility that secondary liability may lie, (4) the 
fact that Rio Tinto is a corporation, or (5) because of 
any case-specifi c nonjusticiability concern (given the 
absence of case-specifi c objections from the relevant 
sovereigns). Rio Tinto seeks review by the Court of 
all but the last of these fi ve holdings,3 each of which 
rejected the arguments it presented. 

Most important here, the decision below conforms 
to the approach taken by virtually all federal courts in 
adjudicating ATS cases and does not call out for review.

Unlike the recent ATS petition in  Abdullahi v. Pfi zer, 
Inc.,4 No. 09-34, there is no dispute here between the 
parties, or division among courts of appeal, regarding 
the viability of the norms of customary international 
law extant in this case (genocide and war crimes) or 
their status following Sosa. Rio Tinto’s statement that 
“courts have not adequately heeded the Court’s warning 
to keep federal common law strictly cabined to ‘a very 
limited category’ of international law norms,” is untrue 
and inapposite here where Rio Tinto does not dispute 
the status of the norms.5 

3Rio does not seek review of the rulings on nonjusticiability, 
found at App. 30a-36a.

4562 F.3d 163 (2d Cir. 2009), cert. denied 130 S. Ct. 3541 
(2010).

5Pet. 15 (quoting Sosa, 542 U.S. at 712). 
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Rio lectures that “if [ATS] cases are going to be 
governed by judge-made common law,” (as if Sosa 
were still undecided or in need of reversal), then “this 
Court must provide as much guidance as possible, with 
standards as clear as possible.”6 Courts, however, have 
not struggled with any of the largely settled questions 
Rio raises here. Outside of the corporate liability 
question already to be addressed this term in  Kiobel, 
No. 10-1941, our courts of appeal have uniformly 
rejected efforts by defendants to emasculate the ATS 
and return it to the shelf of antiquity that Sosa found 
unsuitable for it. 

Put simply, none of the four issues raised in the 
Petition warrant review by the Court.

First, on the question of extraterritoriality, there 
is no dispute among the courts of appeal as to whether 
the ATS applies to conduct occurring outside the United 
States, including within foreign lands, as was the case 
in Sosa itself. Both the history surrounding the ATS 
and the longstanding ATS jurisprudence recognized 
in Sosa make plain that the ATS was not intended to 
permit redress for tort violations against aliens only 
when they occurred within the United States (or the 
seas).

Second, with respect to exhaustion of local remedies, 
a doctrine of prudence, there is no dispute among the 
courts of appeal as to whether an alien must fi rst, 
and always, avail himself of whatever remedies are 
permitted locally before fi ling suit here under the ATS. 
The argument for a mandatory exhaustion requirement 
in all ATS cases fi nds no support in the language or 

6Pet. 14-15.
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history of the statute. Federal courts should continue 
to consider exhaustion on a case-by-case basis, along 
with other prudential doctrines. The Ninth Circuit’s 
newly minted prudential exhaustion test (adopted in 
the decision below) sets forth the proper considerations 
to guide district courts in balancing the merits of an 
exhaustion requirement in each case. This and similar 
tests should be allowed to develop organically among 
the federal courts, in satisfactory recognition of the 
foreign affairs concerns noted in Sosa with respect to 
ATS litigation. The Court should decline, however, to 
review this case for purposes of considering a novel, 
mandatory, and absolute requirement of exhaustion for 
any and all claims brought under the ATS.

Third, as to secondary liability under the ATS, this 
case is an inappropriate vehicle upon which to explore 
that complex question in the fi rst instance. Plaintiffs 
here allege direct liability for direct actions taken by 
Rio Tinto and its agents constituting war crimes and 
genocide. Unlike the case posture in, for example, the 
recent petition in  Presbyterian Church of Sudan v. 
Talisman Energy, Inc.,7 No. 09-1918, there has been no 
discovery in this case and both the Ninth Circuit and 
the District Court have made clear that amendment 
of the pleadings will be permitted on remand.8 The 

7582 F.3d 244 (2d Cir. 2009), cert. denied 131 S. Ct. 79 
(2010).

8App. 375a (ruling that “the plaintiffs should have an 
opportunity to fi le a new proposed amended complaint upon 
remand.” ) The en banc court did nothing to disrupt the 
propriety of permitting amendment. The District Court also 
recently noted the expectation of amendment to the pleadings 
on remand. App. 260, n.70 (“albeit this dismissal was with 
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evidence necessary to evaluate whether and to what 
extent varieties of secondary rather than direct liability 
emerge from the crucible of discovery has yet to be 
presented, much less settled. This case is not ripe for 
review on that question, and the Court should await a 
less angular presentation of the question in a future 
case if it seeks to reach into a matter on which the 
courts of appeal are not divided. 

Lastly, there is no need to grant certiorari on the 
question whether corporations and other non-natural 
persons can be held liable for violations of customary 
international law through a suit brought under the 
ATS. That question will be addressed squarely this 
term in  Kiobel, No. 10-1491. 

Despite the complete absence of circuit splits on 
the remaining, non-Kiobel issues,9 and (opposite the 
recent petition in American Isuzu Motors, Inc. v. 
Ntsebeza,10 No. 07-919, and some other ATS cases) 

leave to amend”); App. 261a, n.71. The sole grounds for denying 
amendment having been reversed, App. 28a-36a, the motion 
will be properly revisited on remand. 

9As the United States noted in the context of another ATS 
case, “absent a circuit confl ict, differences of opinion arising 
within a single panel regarding the scope and application of a 
particular statute, however sharply stated, do not warrant this 
Court’s exercise of certiorari jurisdiction.” Brief of the United 
States as  Amicus Curiae (“U.S. Tel-Oren Br.”) at 10,  Tel-Oren 
v. Libyan Arab Republic, 470 U.S. 1003 (1985) (mem.) (No. 83-
2052), denying  cert. in Tel-Oren v. Libyan Arab Republic, 726 
F.2d 774 (D.C. Cir. 1984). 

10 Khulumani v. Barclay Nat’l Bank Ltd., 504 F.3d 254 
(2d Cir. 2007), aff’d for lack of quorum sub nom., American 
Isuzu Motors, Inc. v. Ntsebeza, 553 U.S. 1028 (2008) (both the 
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the absence of objections to this litigation from the 
United States and the Governments of Papua New 
Guinea and Bougainville where the atrocities were 
committed,11 Rio seeks review now. Moreover, Rio 
audaciously demands (“uncertainties” following Sosa 
are “unacceptable” so “this Court must provide as 
much guidance as possible”)12 that this Court reach 
down into the lower courts’ largely translucent and 
settled jurisprudential waters to entertain several 
quasi-philosophical objections to the general consensus 
of federal courts handling ATS cases. Rio seeks nothing 
less than a full retreat from the logic and reasoning of 
the Court in Sosa. 

As argued below, Rio and its amici allies present no 
compelling reason to grant review of this case. 

United States and South African governments, at the time, 
urging dismissal). 

11App. 33a-34a; 228a-230a, and n.31. On August 10, 2010, 
the United States Department of State, pursuant to  22 C.F.R. 
§§ 172.1-172.9, offi cially acknowledged (in a letter provided to 
undersigned counsel and then to the Ninth Circuit en banc 
on August 10, 2010) the receipt of four diplomatic cables from 
the governments of Papua New Guinea (on February 6, 2003; 
March 30, 2005; and February 11, 2009) and the Autonomous 
Bougainville Government (on May 26, 2009) expressly stating 
no objection to this litigation. Submitted to the Ninth Circuit 
as Further Excerpts of Record, Case Nos. 02-56256; 02-56390; 
09-56381, Dkt. No. 224-2, FER 5-13. Some of these letters 
were before the original Ninth Circuit panel and the District 
Court as well, prior to acknowledgement of receipt by the State 
Department. App. 228a, n. 31; 320a-321a; 337a, n. 15. 

12Pet. 14-15. 
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 A. Factual Allegations
As described by the court below, Plaintiffs seek to 

hold Rio Tinto accountable both “for its actions” and 
for actions taken by the Papua New Guinea military 
acting in the capacity of “Rio Tinto’s agent or partner.”13

As the fi rst en banc plurality commented, a “detailed 
articulation of the facts is found in the district court’s 
thoughtful and extensive opinion,”14 and Plaintiffs 
refer the Court to the lengthier factual background 
presented there.15 

In brief, the conduct at issue here took place on 
the island of Bougainville in the South Pacifi c, located 
east of the main Island of Papua New Guinea.16 On 
Bougainville, Rio Tinto, part of a global mining 
consortium, began development several decades ago 
of the world’s largest open copper pit in the village 
of Panguna.17 Rio also, simultaneously, began the 
virtual enslavement of laboring natives and caused 
an unprecedented destruction of the culture, natural 
environment, and ultimately the health and survival 
of the Island’s indigenous people.18 

13App. 263a. 
14App. 265a, n.2.
15App. 538a-557a. 
16It warrants mention that the people of Bougainville 

played a crucial role in helping the Allied forces secure defeat 
of the Japanese military during WWII. App. 75a, n.3. 

17App. 538a-539a.
18App. 266a; 544a-545a. 
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In 1988, when the natives of Bougainville determined 
they could no longer experience the persistent 
subjugation, or witness the death and destruction of 
their culture and people, they rose up against the 
mining operation.19

Rio’s response to the disruption of its profi table 
mining operation was immediate and violent. Rio 
demanded an abrupt armed response, and quickly 
provided the military with attack helicopters and 
vehicles for use against the native population. It also 
assisted with troop transport, munitions and housing. 
With substantial assistance from Rio Tinto, both 
military and fi nancial, the native ethnic population of 
Bougainvillians was massacred by the thousands in 
the years that followed.20 

Rio also orchestrated and directed the military 
to force a blockade of the island for nearly a decade, 
preventing medical and other necessities from reaching 
the population.21 One Rio executive explained that the 
goal of the blockade was to “starve the bastards out 
some more [so] they [would] come around.” The blockade 
resulted in the deaths of thousands of Bougainvillians, 
including, according to the Red Cross, more than 2,000 
children in the fi rst two years of the blockade alone.22 

During the years-long attack on the native ethnic 
population of Bougainville, Rio continued to provide 

19App. 266a-267a. 
20App. 266a; 549a-550a.
21App. 266a; 550a-551a. 
22App. 550a-552a. 
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military and fi nancial assistance to the Defense Forces 
as bombs, gunfi re and grenades rained down on the 
defenseless population, with rampant targeted killings, 
rape and torture of women and children, village burning 
and other crimes of unspeakable horror commonplace. 
All told, an estimated 15,000 native Bougainvillians 
were killed during the attacks — about ten percent of 
its population.23

Rio Tinto is directly responsible for the acts of war 
crimes and genocide that occurred on the island of 
Bougainville during this period. 
 B. Proceedings Below

1. Plaintiffs fi led their complaint against Rio Tinto 
in 2000. Rio moved to dismiss the complaint for lack 
of subject matter jurisdiction, and on the grounds of 
forum non conveniens and various nonjusticiability 
doctrines including political question and exhaustion. 
Though accepting that several of Plaintiffs claims, 
including war crimes and genocide, were cognizable 
under the ATS and did not require exhaustion, the 
district court in 2002 nonetheless dismissed on political 
question grounds. This ruling was predicated upon the 
submission of a formal case-specifi c objection from the 
Department of State arguing that litigation of this case 
could interfere with the then-recent peace accord.24

2. On appeal following Sosa, a panel of the Ninth 
Circuit agreed with the District Court that Plaintiffs 
adequately invoked norms of sufficiently “definite 
content and acceptance among civilized nations” to 

23App. 550a-553a.
24App. 726a; 733a-734a.
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satisfy Sosa,25 and agreed that prudential doctrines of 
nonjusticiability did not warrant dismissal. It reversed 
the ruling below that political question concerns called 
for dismissal of the case.26 The panel’s revised opinion 
was handed down in 2007. 

3. Rehearing en banc was then granted by the 
Ninth Circuit. An en banc panel of the Circuit produced 
a controlling plurality opinion in 2008 which adopted 
a new “prudential exhaustion” test for all ATS cases. 
The Circuit court ordered its newly-minted test to be 
applied by the District Court on remand to the facts of 
the case.27 The exhaustion test directs district courts to 
determine the propriety of subjecting plaintiffs’ claim(s) 
to the traditional two-step exhaustion analysis. 

The court noted “two divergent impulses” that 
“animat[e]” court consideration of ATS cases.28 The fi rst 
impulse is a commitment to the principle of international 
comity; deference where adjudication interferes with the 
expressed interests of the other sovereign. The second, 
competing impulse is the “historical commitment” of 
United States courts to adjudicate matters of universal 
concern such as genocide and war crimes.29 The test 
goes on to hold that when a district court concludes 
that a claim should be subject to exhaustion, it must 
then apply the traditional exhaustion analysis exploring 

25542 U.S. at 732. 
26App. 375a. 
27App. 263a-265a. 
28App. 277a. 
29App. 278a-279a.
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questions of futility and the adequacy of foreign 
remedies in the locale where the incidents at issue are 
alleged to have occurred.30

4. On remand, the District Court applied the 
“prudential exhaustion” balancing test to each of the 
norms invoked by Plaintiffs in their complaint. The 
District Court held in 2009 that most of Plaintiffs’ 
claims should be subjected to an exhaustion inquiry 
which, absent a showing by Plaintiffs of futility or 
similar inadequacy, would require litigation fi rst in 
Papua New Guinea.31 

5. Finally, in 2011, the en banc court reassumed 
jurisdiction over all questions in the case and (over 
Plaintiffs’ objection) permitted itself to address matters 
not argued or briefed below, including corporate liability 
and the extraterritorial scope of the ATS. 

Ultimately, after almost a decade of appellate 
litigation on a motion to dismiss, the court held that 
two of Plaintiffs’ claims, genocide and war crimes, 
were suitable to proceed on remand. Like each court of 
appeals to have considered the questions, the Circuit 
court rejected Rio Tinto’s arguments that the ATS 
could not be invoked to challenge torts committed 
outside United States borders and that allegations 
which might constitute claims of secondary liability 
could not lie. It also disagreed with the split decision 
in Kiobel, a decision that stands alone among courts 
of appeal, that corporations could not be liable for tort 

30App. 264a-282a. 
31App. 260a-261a. 
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violations brought under the ATS.32 Finally, principally 
because “[n]either the PNG nor the U.S. governments 
now oppose the litigation going forward,” the court 
reversed the District Court dismissal on political 
question and related nonjusticiability grounds.33 Rio 
does not seek review by the Court of the ruling below 
on nonjusticiability. 

REASONS TO DENY THE PETITION
Plaintiffs seek to hold Rio Tinto responsible for the 

actions it took in violation of customary international 
law norms prohibiting private actors from engaging 
in genocide and war crimes. The actions taken by Rio 
are extreme and outrageous even judged by the already 
high standards for cognizable claims under the ATS. 
This is not a case of mere direct foreign investment and 
profi t-sharing arrangements with governments known 
to act on their own and in violation of international law. 
The conduct of Rio Tinto shocks the conscience. 

Though less than a handful of judgments or 
damage awards have been levied against corporate 
defendants, and few settlements, during more than 
30 years of modern ATS litigation,34 Rio and its amici 

32App. 5a-6a. 
33App. 33a. As the court noted below, given the absence 

of objection to this case from either the United States or 
Papua New Guinea, “there is no longer any basis for fear of 
interference by the courts in the conduct of foreign affairs.” 
App. 34a. 

34See  Beth Stephens, Judicial Deference and the 
Unreasonable Views of the Bush Administration, 33 BROOK. J. 
INT’L L. 773, 813 (2008). 
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allies come thundering to the Court commanding that 
the “unacceptable” vagaries of the Sosa decision be 
immediately clarifi ed by review of this case. That lower 
courts are appropriately developing ATS jurisprudence 
in the wake of Sosa, dismissing claims outside the 
narrow class of norms demarcated in that decision, and 
in general achieving a consensus on the core questions 
Rio raises here is not mentioned in their demand for 
review.

Nor is any mention made of the fact that the 
courts of appeal are not divided on any of the non-
Kiobel questions presented in their Petition. Rio and 
its allied amici speak loosely of “splits” among the 
courts of appeal;35 by that they mean a small number 
of dissenting judges have raised contrary views in 
dissent. There exists no actual split of authority among 
the courts of appeal. The law in the circuits on these 
questions of extraterritoriality, mandatory exhaustion, 
and secondary liability has remained settled and 
undivided since the advent of modern ATS litigation 
began with  Filártiga v. Pena-Irala36 over thirty years 
ago. 

Examining seriatim the questions Rio Tinto 
offers for review makes plain that the Court should 
deny certiorari in this case and allow its decision in 
 Kiobel, No. 10-1491, to clarify the only issue among 

35Pet. 15; Amici Wash. Legal Found., Motion at 8. 
36630 F.2d 876 (2d Cir. 1980). The limited dispute among 

a handful of courts as to the proper mens rea standard for 
secondary liability under the ATS is addressed below. There 
is no dispute, however, among courts of appeal examining the 
ATS as to the availability of secondary liability itself. 
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those presented here on which the courts of appeal are 
actually, though barely, divided. The other questions 
have achieved not even that de minimis standard for 
division and are not otherwise worthy of review by this 
Court. 
I.  THE COURTS OF APPEAL HAVE HELD, 

AND SOSA MAKES PLAIN, THAT THE 
ATS PERMITS ACTIONS FOR A NARROW 
CLASS OF VIOLATIONS OF THE LAW OF 
NATIONS IRRESPECTIVE OF TERRITORIAL 
BOUNDARIES
The Court should not grant the Petition on the 

argument that it must now sweep aside over thirty 
years of modern ATS jurisprudence, including Sosa, 
to fi nd suddenly that the ATS can never be used to 
redress extraterritorial tort violations. Contrary to 
Rio’s claim that “federal appellate courts have struggled 
to identify the proper territorial boundaries ... that may 
be applied under the ATS,”37 in fact there has been no 
such struggle and no disagreement. No court of appeals 
has agreed with Rio, including three circuit courts that 
rejected its argument just last year.38

Rio confl ates the question whether, categorically, 
the ATS applies vel non to conduct outside the United 
States, with questions about the propriety of exercising 
federal court jurisdiction in particular ATS cases that 

37Pet. 20. 
38Namely, the Ninth Circuit, en banc, below, Pet. App. 

7a-13a;  Flomo v. Firestone Natural Rubber Co., LLC, 643 F.3d 
1013, 1025 (7th Cir. 2011), and  Doe v. Exxon Mobil Corp., 654 
F.3d 11 (D.C. Cir. 2011). 
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might “imping[e] on the discretion of the Legislative 
and Executive branches in managing foreign affairs.”39 
Those branches lodge no objection to this litigation. 
Even so, such case-specifi c objection would not go to 
the question whether the ATS may ever be used in a 
context involving torts committed abroad. 

The concern about ATS cases intruding upon 
foreign relations prerogatives are already taken into 
account by the array of prudential nonjusticiability 
doctrines available to and regularly employed by federal 
courts in ATS cases and which were employed in this 
case. Here, given the absence of case-specifi c objections 
by the relevant sovereigns, those doctrines lose their 
force. Rio in fact does not seek review of the ruling below 
that no such doctrine bars the claims here. Instead, Rio 
reaches for a distinct and more sweeping rule, contrary 
to the history, text, and jurisprudence of the ATS (and 
Sosa in particular) that foreign conduct is not within 
the ambit of the statute at all. 

A. Sosa Recognized The ATS Properly 
Addresses A Narrow Set Of Tort Violations 
Even When They Occur Outside Of 
The United States; No Court Has Held 
Otherwise 

1. Following Sosa, the en banc court below correctly 
held that “[t]here is no extraterritorial bar to applying 
the ATS to the conduct alleged in this case.”40 In Sosa, 
the claim itself involved allegations of torts committed 
in Mexico, outside the United States and far from 

39Pet. 17 (quoting Sosa, 542 U.S. at 727).
40App. 13a. 
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the high seas.41 Despite briefi ng to the Court in Sosa 
advocating that it fi nd the ATS lacked extraterritorial 
reach to cover egregious torts committed in foreign 
lands, the Court adjudicated the case before it without 
entertaining the notion. If itself a question of subject 
matter jurisdiction, as Rio urges, the Court would 
not likely have moved on to tackle whether the norm 
invoked satisfi ed the requirements of the ATS. 

In addition to the plain fact that the tortious 
conduct alleged in Sosa occurred in a foreign country, 
Sosa’s holding that federal courts need not “avert their 
gaze entirely from any international norm intended 
to protect individuals,”42 its recognition that “[t]
he position we take [in Sosa] has been assumed by 
some federal courts … ever since …  Filártiga,”43 and 
its comment that the approach adopted in Sosa “is 
generally consistent with the reasoning of many of the 
courts and judges who faced the issue before,” citing 
Filártiga, Judge Edwards’ concurrence in  Tel-Oren v. 
Libyan Arab Republic,44 and  In re Estate of Marcos45 
(each case involving tort violations in foreign lands),46 
abundantly clarify that a toppling of ATS jurisprudence 
to disallow any foreign-arising complaint is contrary to 
Sosa and its surrounding body of ATS jurisprudence. 

41Id., 542 U.S. at 698.
42Id. at 730.
43Id. at 731.
44726 F.2d 774 (D.C. Cir. 1984).
4525 F.3d 1467 (9th Cir. 1994).
46542 U.S. at 732.
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As both the court below and the D.C. Circuit 
aptly observed, had the Court interpreted the ATS 
as inapplicable to foreign conduct, then words of 
disapproval for the seminal extraterritorial ATS 
cases, e.g., Filártiga, Marcos,  Tel-Oren, and  Kadic v. 
Karadzic,47 rather than recognition of their general 
approach would have been voiced.48

The concern expressed in Sosa that some ATS 
cases might interfere with the conduct of foreign 
affairs becomes relevant only if the statute extends to 
extraterritorial activity. 

2. Both before Sosa and since that 2004 decision, 
no court of appeals (or district court) has held that the 
ATS cannot be applied to conduct occurring in foreign 
lands. 

As Judge Posner wrote for the Seventh Circuit 
in  Flomo last year, “Courts have been applying the 
statute extraterritorially (and not just to violations at 
sea) since the beginning; no court to our knowledge has 
ever held that it doesn’t apply extraterritorially; and 
Sosa was a case of nonmaritime extraterritorial conduct 
yet no Justice suggested that therefore it couldn’t be 
maintained.”49

Review of this settled question is not warranted.

4770 F.3d 232 (2d Cir. 1995), cited in Sosa, 542 U.S. at 
732, n.20. 

48App. 8a; Exxon, 654 F.3d at 26. 
49643 F.3d at 1025. 
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B. The ATS Was Always Meant To Apply 
Extraterritorially And No Canon Of 
Construction Disturbs Its Application To 
Foreign Conduct

1. The Court in Sosa explained that motivation 
to pass the ATS as part of the First Judiciary Act50 in 
1789 sprang in large part from concern over conduct 
occurring outside of the United States. A “narrow 
set of violations of the law of nations,” chief among 
them piracy, “was probably on the minds of the men 
who drafted the ATS with its reference to tort.”51 In 
Sosa the Court examined the much-discussed 1795 
legal opinion by Attorney General William Bradford 
regarding the availability of U.S. courts to address 
attacks in the British colony of Sierra Leone in 1794. 
The Court concluded that the opinion was “clear that 
a federal court was open for the prosecution of a tort 
action growing out of the episode” and that Attorney 
General Bradford likely “understood the ATS to provide 
jurisdiction over what must have amounted to common 
law causes of action.”52 

It is also clear, as the D.C. Circuit held, that 
“[e]xtraterritorial application of the ATS would 
refl ect the contemporaneous understanding that ... a 
transitory tort action arising out of activities beyond 

50 Judiciary Act of 1789, ch. 20, § 9, 1 Stat. 73, 77 (1789).
51Sosa, 542 U.S. at 715 (citing Blackstone, 4 Commentaries 

68). 
52Id. at 721. Attorney General Bradford’s comment, taken 

out of context by Rio, Pet. 24, that some foreign acts “are not 
within the cognizance of our courts” is most logically a reference 
to criminal, not civil, jurisdiction. See Exxon, 654 F.3d at 24. 
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the forum state’s territorial limits could be tried in the 
forum state.”53 It refl ects too “an understanding that 
a violation of the law of nations could occur within the 
territorial jurisdiction of a foreign country and be civilly 
remediable in the United States courts.”54 

The text of the statute itself, of course, places no such 
limit on its application to foreign conduct. As the Ninth 
Circuit noted in  Marcos, “we are constrained by what 
 § 1350 shows on its face: no limitations as to the 
citizenship of the defendant, or the locus of the injury.”55 

There is simply nothing in the history or text of the 
ATS to suggest that courts, including the Court in Sosa, 
have had it wrong all along and mistakenly permitted 
ATS claims to lie for extraterritorial conduct. 

2. The presumption against extraterritorial 
application of federal statutes, reaffirmed by the 
Court in  Morrison v. National Austl. Bank Ltd.,56 
“represents a canon of construction, or a presumption 
about a statute’s meaning” applied by courts “[w]hen a 
statute gives no clear indication of an extraterritorial 
application,” i.e., when no “contrary intent” appears 
with respect to the statute in question.57 As the D.C. 
Circuit reasoned in response to the same proposition 
from defendant Exxon Mobil, Rio Tinto “posits a novel 

53Exxon, 654 F.3d at 24-25. 
54Id. at 25. 
55 In re Estate of Marcos Human Rights Litig., 978 F.2d 

493, 500 (9th Cir. 1992).
56130 S. Ct. 2869 (2010).
57Id. at 2877-78.
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form of the canon, for it appears beyond debate that 
piracy is contemplated by the ATS [citing Sosa, 542 U.S. 
at 719] and piracy can occur outside of the territorial 
bounds of the United States, ... and, the Supreme Court 
has held, also within the territorial waters of another 
nation, see generally  United States v. Furlong, 18 U.S. 
(5 Wheat.) 184, 200-01, 5 L. Ed. 64 (1820).”58 

Because an obvious “contrary intent” existed 
with respect to the reach of the ATS, the canon of 
presumption against that reach is inapposite. The 
implications of a jurisdictional statute that extends 
to foreign conduct are not the concerns that animate 
analysis of substantive (non-jurisdictional) federal 
statutes. 

Given the finding in Sosa that the ATS is a 
jurisdictional statute, the ATS is never applied 
extraterritorially, the issue is whether “the common law 
causes of action that federal courts recognize in ATS 
lawsuits may extend” to extraterritorial conduct.59 As 
the court found below, since the “norms being applied 
under the ATS are international, not domestic,” and 
therefore involve no imposition of substantive U.S. law 
within a foreign country, “the primary considerations 
underlying the presumption against extraterritoriality 
... do not come into play.”60

Furthermore, modern ATS jurisprudence has almost 
exclusively addressed allegations of tort violations 
occurring in foreign countries, and Congress, in 

58Exxon, 654 F.3d at 22-23. 
59Exxon, 654 F.3d at 23. 
60App. 11a. 
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passing the Torture Victims Protection Act,61 “expressly 
endorsed federal courts’ exercise of jurisdiction over 
such lawsuits,”62 and “implicitly ratifi ed” the approach 
taken in seminal ATS decisions of the past thirty 
years.63

The question whether the ATS may ever be relied 
upon to redress extraterritorial tort violations offending 
a narrow class of jus cogens peremptory norms of 
customary international law is well settled and not 
worthy of review by the Court. 
II. IN ADDITION TO THE FACT THAT EVERY 

COURT OF APPEALS TO HAVE CONSIDERED 
THE QUESTION PERMITS SECONDARY 
LIABILITY UNDER THE ATS, THIS CASE, 
INVOLVING ALLEGATIONS OF DIRECT 
LIABILITY AND LITIGATED ONLY TO 
THE PLEADING STAGE WITHOUT FINAL 
JUDGMENT, IS NOT THE PROPER VEHICLE 
FOR REVIEW OF THE QUESTION 
The question of secondary liability is not ripe for 

review in this case. Mired as it is in the pleading stage 
with amendment of those pleadings expected, there 
has been no fi nal judgment, no discovery, and no lower 
court opinion on the standards to apply to allegations of 
secondary liability. Rio also did not raise this argument 
to the District Court.64

61 28 U.S.C. § 1350 note.
62Exxon, 654 F.3d at 26.
63App. 8a. 
64App. 16a (the en banc court below noting same).
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The District Court on remand will permit 
amendment of the complaint and proceed with fact-
intensive inquiries necessary to determine, in the 
fi rst instance, whether and to what extent claims 
of secondary liability are made and the standard 
applicable to determining their viability. The Court 
should not take review of a question that will fail to 
result in a fi nal disposition of the case. 

There is also no split among courts of appeal on 
the question whether secondary liability can be found 
in ATS cases. 

On the facts, this case also fails to fi t the caricature 
of ATS claims provided in the Petition. In the world 
imagined by Rio Tinto and its allied amici,65 the 
paradigmatic straw-man ATS defendant is simply in the 
wrong place at the wrong time. Said defendant, typically 
a corporation, merely conducts its lawful business in 
a foreign country, perhaps sharing revenue through a 
joint venture with a morally dubious but nonetheless 
recognized regime. That defendant does not play any 
role in the decisions of their foreign host country when 
it comes to the commission of unconscionable offenses 
against the native population, such as genocide, torture, 
or war crimes. Even if the host country decides to 
take such regrettable actions wholly on its own, the 
corporation, under this parade of horribles, is slapped 
with an ATS suit by alien victims claiming that mere 
involvement with an oppressive regime somehow 
implicates and subjects that corporation to secondary 

65Pet. 30-32; Chamber Br., passim. 
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liability for its tort violations.66 That scenario of 
innocence does not describe this case. 

Rio Tinto is accused of directing, planning, funding, 
and executing a years-along assault on the native ethnic 
population on the island of Bougainville, decimating 
ten percent of its people. 

The facts and procedural posture of this case do not 
lend themselves to review of the question of secondary 
liability. 

A. This Case Is At the Earliest Stage Of 
Proceedings And A Decision On Secondary 
Liability Will Not Be Dispositive 

Not only are the allegations in this case primarily 
those of direct, rather than secondary, liability, the 
evidence in the case has yet to be explored. Here, at the 
earliest pleading stage, the case is not well positioned 
for review of this question, the contours of which can 
only be examined after fi xed pleadings and discovery. A 
ruling by this Court now on the question of secondary 
liability will not, under any scenario, end this litigation.

Rio Tinto seeks review of what it contends are 
threshold jurisdictional decisions reached on the initial 
pleadings absent a fi nal judgment, absent discovery 
and absent the coming amendment of the complaint 
on remand. 

66As amici Chamber hypothesizes, such ATS claims “are 
based on nothing more than ordinary business dealings in 
countries with blemished human rights records.” Chamber 
Br. 16. 
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The Court does not often grant certiorari to decide 
an issue that will not be dispositive of the case before 
it for the litigants involved. As noted by Justice Scalia 
in an opinion respecting the denial of certiorari in 
 Virginia Military Institute v. United States,67 the Court 
will “generally await fi nal judgment in the lower courts 
before exercising [its] certiorari jurisdiction,” with the 
understanding that petitioners can always “rais[e] the 
same issues in a later petition, after fi nal judgment 
has been rendered.” 68 As stated by it in United States 
v. Fruehauf, the Court reasonably expects to engage 
a question with “clear concreteness provided when a 
question emerges precisely framed and necessary for 
decision from a clash of adversary argument exploring 
every aspect of a multifaced situation.”69 The question 
of secondary liability is not remotely so presented in 
this case. 

A review by the Court of secondary liability 
questions will not result in a dispositive ruling for the 
parties no matter how it is decided because no matter 
the ruling the trial court below will be asked to apply 
it to allegations not yet fi xed; such a ruling may not 
even touch on the allegations ultimately advanced in 
the case. 

67508 U.S. 946 (1993).
68Id., citing American Construction Co. v. Jacksonville, 

T & K. W. R. Co., 148 U.S. 372, 384 (1893);  Brotherhood of 
Locomotive Firemen & Enginemen v. Bangor & Aroostook R. 
Co., 389 U.S. 327, 328 (1967) (per curiam); and R. Stern, E. 
Gressman, & S. Shapiro, Supreme Court Practice § 4.18, pp. 
224-226 (6th ed. 1986). 

69365 U.S. 146, 157 (1961); see also  Felix Frankfurter, A 
Note on Advisory Opinions, 37 HARV. L. REV. 1002, 1003 (1924) 
(commenting that consideration of “sterile legal issues” leads 
to “sterile conclusions unrelated to actualities”).
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Plaintiffs respectfully suggest the Court await 
a more properly positioned ATS case, one without 
core allegations of direct liability, one past the initial 
pleading stage, with a fi nal judgment on the merits of a 
discrete secondary liability claim. As Felix Frankfurter 
noted in respecting the denial of a petition for certiorari 
in State of Maryland v. Baltimore Radio Show, Inc., 
“[w]ise adjudication has its own time for ripening.”70 On 
this question, the time has not yet come in this case. 

B. Every Court Of Appeals To Have Examined 
The Question Has Concluded That 
Secondary Liability May Be Available For 
Certain Actions Brought Under The ATS

1. No court of appeals has held that secondary 
liability, including aiding and abetting liability, is 
not permitted in cases brought pursuant to the ATS. 
There is no pressing federal question here, and no split 
of authority on the availability of secondary liability. 

2. The dispute among a handful of courts as to 
whether a mens rea standard of knowledge or purpose 
should be applied to ATS cases involving allegations 
of secondary liability is not properly presented in this 
case.71 First, the court below expressly declined to 
consider the question what mens rea standard to apply 

70338 U.S. 912, 918 (1950). 
71Compare, e.g., Exxon, 654 F.3d at 39 (requiring a 

“knowledge” standard for mens rea in ATS cases) with 
Talisman,  582 F.3d at 259 (requiring a “purpose” standard). 
Rio does not seek review of the question whether to draw the 
mens rea standard from international or domestic law, and does 
not challenge the decision by the controlling plurality below to 
look to international law. App. 52a-53a.
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in ATS cases involving potential aid-and-abet liability.72 
Second, as explained above, because this case has yet to 
progress beyond the pleading stage, it is impossible for 
this Court, or any court, to decide whether and to what 
extent allegations of purposeful or knowing conduct 
are ultimately advanced and adequately supported by 
the evidence in this case; though it bears mention that 
the allegations in the operative complaint satisfy even 
the most stringent standard for mens rea, with direct 
knowledge and shared purpose on the part of Rio Tinto. 

The question is simply not ripe for resolution in 
this case, and an advisory opinion benefi tting parties 
in other ATS litigation is not appropriate to consider 
here, but should instead be considered, if at all, in 
an actual appeal challenging an erroneous standard 
actually applied by the lower courts in an ATS case. 

3. Lastly, in brief response to Rio’s chief argument 
on this score, the vast, unanimous body of ATS 
jurisprudence permitting claims of secondary liability 
does not confl ict with this Court’s decision in  Central 
Bank of Denver, N.A. v. First Interstate Bank of 
Denver.73 As the D.C. Circuit found in Exxon, “[t]he rule 
of statutory construction set forth in Central Bank does 
not preclude recognition of aiding and abetting liability 
for claims under the ATS,” because such liability is not 
premised on any determination or assumption about the 
scope of liability not grounded in the statute itself.74 

72App. 53a (“[w]e need not resolve this dispute as to mens 
rea”); App. 56a. 

73511 U.S. 164 (1994).
74654 F.3d at 28. 
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Whether derived from international law, as the 
court below and the D.C. Circuit held in Exxon,75 or 
from federal common law, the existence of secondary 
liability particularly for war crimes and genocide (the 
only extant claims here) is well established in both 
international law and federal common law.76 

Moreover, the drafters of the ATS expected such 
liability to attach. Attorney General Bradford in 1795 
concluded that the ATS extended liability for those 
“committing, aiding, or abetting” violations cognizable 
under the statute.77 The Court also held in 1795, in 
 Talbot v. Jansen,78 that a French citizen who had aided 
a U.S. citizen in the capture of a Dutch ship was in 
violation of the law of nations and civilly liable. Given 
the coextensive nature of federal common law and the 
law of nations at the time of the First Judiciary Act, 
whatever the proper source of law, secondary liability 
under the ATS is well-established by the context and 
history of the statute. 

The holding in  Central Bank “is thus inapposite.”79 
Given the consensus among courts as to the availability 
of secondary liability, and the posture of this case 

75App. 16a; 654 F.3d at 33. 
76App. 16a-17a; 52a-53a; see also, e.g., Exxon, 654 F.3d at 

29-32. 
77 Breach of Neutrality, 1 Op. Att’y Gen. 57, 59 (1795). So too 

did Blackstone recognize that those aiding and abetting acts of 
piracy could be found liable. William Blackstone, Commentaries 
on the Laws of England, Book IV, Chap. 5 (1769). 

783 U.S. (3 Dall.) 133 (1795).
79 Khulumani, 504 F.3d 282 (Katzmann, J., concurring). 
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and its allegations of direct liability ill-suited for 
consideration at this time, the Court should decline 
review of this question. 
III. ABSENT ANY CONFLICT AMONG COURTS OF 

APPEAL, THE PRUDENTIAL EXHAUSTION 
TEST AND ITS APPLICATION BELOW DO 
NOT WARRANT REVIEW BY THE COURT 
More than a decade ago, under fear of death or 

arrest in their native country for bringing an action 
in Papua New Guniea,80 Plaintiffs fi led their ATS-
related claims in federal court. After almost a decade 
spent simply litigating the motion to dismiss, the Ninth 
Circuit’s en banc controlling plurality in 2008 read Sosa 
to require imposition of a prudential exhaustion test 
to ATS claims.81 That court now having affi rmed the 
District Court’s application of the exhaustion test and 
the decision to require Plaintiffs to avail themselves 
fi rst of local remedies for most of their claims, they have 
been permitted to proceed on only two — war crimes 
and genocide.

Given the thorough treatment of exhaustion in 
this case by both of the lower courts, and the absence 
of any split authority among courts on the question of 
mandatory exhaustion, this Court should decline the 
invitation to impose an exhaustion requirement in all 
ATS cases. 

80App. 658a-660a. The District Court considered the 
legitimate fears of plaintiffs and witnesses in bringing suit 
in Papua New Guinea and determined in the context of its 
forum non conveniens analysis that private interests favored 
litigation in U.S. courts. Again, Rio does not seek review of any 
nonjusticiability fi ndings. 

81App. 264a. 



29

A. The Courts Below Adopted And Applied 
An Exhaustion Test Satisfying Any 
Concerns The Court Had In Sosa On The 
Question Of Exhaustion 

The Ninth Circuit adopted below a mandatory 
prudential exhaustion test for use by district courts 
in analyzing claims brought under the ATS. Where a 
balance of factors leads the trial court in an ATS case 
to conclude that considerations of international comity 
and the nature of the factual allegations weigh against 
the exercise of jurisdiction the Court must apply the 
traditional exhaustion analysis and, absent a showing 
of futility or similar condition, dismiss those claims 
until plaintiffs have exhausted local remedies.82 

As recognized by courts before and after Sosa, the 
ATS serves a vital United States interest in providing 
a limited forum to foreign victims of the most egregious 
offenses, e.g., genocide and war crimes,83 and holding 
accountable the “hostis humani generis, an enemy 
of all mankind.”84 Recognition of these offenses “for 
which a state has jurisdiction to punish without regard 
to territoriality or the nationality of the offenders,”85 
supports our “historical commitment to upholding 
customary international law.”86 

82App. 277a-280a.
83See Sosa, 542 U.S. at 762 (Breyer, J., concurring).
84 Filártiga, 630 F.2d at 890. 
85App. 279a (quoting Kadic, 70 F.3d at 240, citing 

Restatement (Third) § 404). 
86App. 278a-79a.
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In fashioning its prudential exhaustion framework, 
the court plurality also acknowledged the need to 
“safeguard and respect the principle of comity,” and 
deference due to foreign states where the challenged 
conduct occurred.87 

In the absence of case-specifi c comity concerns in 
this particular ATS case, and because the nature of 
the allegations here are at the extreme, even by ATS 
standards, both courts below found that while several 
of Plaintiffs’ claims needed fi rst to be exhausted using 
local remedies, the two most egregious and well-
established offenses against jus cogens peremptory 
norms of customary international law (genocide and 
war crimes) could proceed under these facts. 

B. Because The Relevant Governments 
(The United States, Papua New Guinea, 
And The Autonomous Bougainville 
Government) Do Not Maintain Objections 
To This Litigation, Sosa’s Warning Of 
Case-Specific Deference To Foreign 
States Is Not Implicated Here

The Ninth Circuit recognized below that the 
relevant notion of exhaustion is “grounded” here “in 
principles of comity.”88 For this reason, a critical factor in 
determining the propriety of requiring local exhaustion 
of a common law claim brought under the ATS is the 
position taken by the foreign host government with 
respect to the litigation at issue. 

87App. 277a.
88App. 273a-274a (quoting Castille v. Peoples, 489 U.S. 

346, 349 (1989)). 
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In marked contrast to some ATS cases, as the 
court below observed, neither the United States nor the 
governments of Papua New Guinea or the Autonomous 
Bougainville Government express any objection to this 
litigation.89 Offi cial statements to the State Department 
by both foreign governments expressly support the 
continued litigation of this case.90 The United States 
acknowledged several years ago that it has no case-
specifi c objection to the continuance of this case. 91 

To review a lower court decision regarding its 
application of, to quote Sosa, a “policy of case-specifi c 
deference to the political branches,”92 necessarily 
requires those political branches to articulate case-
specifi c reasons against permitting adjudication. They 
have not done so in this case and there is no basis for 
a review on these grounds. 

89App. 33a. 
90App. 33a-34a; see fn. 11 supra. 
91App. 33a. Though several years ago it did express concern, 

the United States informed the three-judge panel below, App. 
336a, n.14; App. 230a, n.37, and stated at oral argument before 
the Ninth Circuit en banc in 2007, that no case-specifi c foreign 
policy concern exists with respect to this litigation, expressly 
disavowing an objection lodged more than a decade ago on 
political question grounds. App. 230a, n.37. The United States 
has not, since that time, objected to this litigation or asked for 
review by this Court or the Court of Appeals on the questions 
presented by Rio Tinto, or any others. 

92542 U.S. at 733, n.21.
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C. Furthermore, Case-Specific Doctrines 
Of Discretion Are Routinely Used By The
Lower Courts To Decline Jurisdiction 
In ATS Cases; A Prudential Rather Than 
Absolute Exhaustion Rule Properly Joins 
With Such Doctrines

No court has held that plaintiffs seeking to fi le 
common law claims for tort violations under the ATS 
must fi rst, and always, exhaust their claims using 
local remedies. Instead, where appropriate, courts in 
ATS cases have used an abundance of case-specifi c 
discretionary tools of jurisdiction, recognized in Sosa,93 
including forum non conveniens, political question, and 
international comity, to limit the availability of U.S. 
courts in the fi rst instance.94 

The Ninth Circuit has now added to the adjudicatory 
tool box a prudential exhaustion test for all ATS 
cases, now “one among related doctrines — including 
abstention, fi nality, and ripeness — that govern the 
timing of federal court decisionmaking.”95 International 
comity, political question, and forum non conveniens 
are other tools used by courts in service of the careful 
gatekeeping function required (in the ATS context) by 
Sosa. 

There is no basis nor need to adopt a per se rule 
that every ATS case premised upon actions taking place 

93542 U.S. at 733, n.21.
94See, e.g.,  Corrie v. Caterpillar, Inc., 503 F.3d 974 (9th Cir. 

2007);  Joo v. Japan, 413 F.3d 45 (D.C. Cir. 2005).
95App. 273a (quoting McCarthy v. Madigan, 503 U.S. 140, 

144 (1992) (further citations omitted)). 
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in a foreign country necessarily impairs the operation 
of foreign policy or disrespects principles of comity. 
These questions are case-specifi c. Here, no case-specifi c 
deference is in play and Rio does not seek review of 
the nonjusticiability questions resolved below. For that 
reason, the practical arguments about interfering with 
foreign relations (though not even at issue here) are 
inapposite to the discussion of what the ATS permits 
generally.

No federal court has rejected the propriety of 
a prudential exhaustion test for ATS claims. The 
Court should allow prudential exhaustion tests to 
develop across the federal courts and take review of 
the question, if at all, in the more appropriate context 
of either a circuit split or a case with obvious foreign 
policy implications articulated and maintained by 
either or both the United States and the relevant foreign 
sovereign in whose territory the actions occurred. 

The Court should deny review of the exhaustion 
question in this case. 
IV. THE COURT’S CONSIDERATION OF KIOBEL 

THIS TERM WILL RESOLVE THE ONLY 
CIRCUIT SPLIT ON ANY QUESTION RAISED 
IN THIS PETITION
There is little to add to the obvious point that no 

reason exists to grant certiorari to review in this case 
the question of corporate liability under the ATS, given 
that the Court recently granted review of that question 
in  Kiobel, No. 10-1491. Given also that the Petitioners 
are corporate defendants in this case brought under the 
ATS, there is no distinguishing feature of this litigation 
that warrants its consideration beside Kiobel on the 
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question of corporate liability. Therefore, the petition 
should also be denied on this question. 

CONCLUSION
In light of this Court’s grant of certiorari in Kiobel 

this term, and the plain fact that the remaining 
questions suggested for review by Rio Tinto present 
no pressing federal question, and neither confl ict with 
prior Court decisions nor refl ect any divisions among 
the courts of appeal, and for the other reasons argued 
above, the petition for a writ of certiorari should be 
denied. 

   Respectfully Submitted,
STEVE W. BERMAN

Counsel of Record
SHAYNE C. STEVENSON
HAGENS BERMAN SOBOL

SHAPIRO LLP
1918 Eighth Avenue
Suite 3300
Seattle, WA 98101
(206) 623-7292
steve@hbsslaw.com
Attorneys for Respondents

February 3, 2012
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