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i 

 
QUESTION PRESENTED 

 
 All thirteen federal circuits have held that the 
statutes of limitations applicable to federal claims are 
ordinarily subject to a discovery rule. Every circuit to 
consider the issue has held that a federal discovery 
rule generally applies to claims under ERISA, the 
type of claim in this case. The courts of appeals, 
however, have adopted sharply differing versions of 
the discovery rule.  

 The question presented is: 

Under the applicable federal discovery rule, 
does a plaintiff ’s cause of action accrue, and 
the limitations period begin to run, when – 

(1) the plaintiff knew or should have 
known of his or her injury, 

(2) the plaintiff knew or should have 
known of the conduct constituting the 
violation,  

(3) the plaintiff knew or should have 
known of a factual basis of all elements 
of his or her claim, or 

(4) the plaintiff knew or should have 
known of some other circumstance or 
combination of circumstances? 
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PARTIES 

 
 The petitioners are James D. Barberis and Roger 
C. DeMontravel and two subclasses consisting of all 
individuals who between January 1, 1998 and No-
vember 27, 2001 and prior to the age of 65 took lump 
sum benefits from either the Retirement Plan for 
Employees of S.C. Johnson & Son, Inc. or the Retire-
ment Plan for Employees of JohnsonDiversey, Inc. 

 The respondents are the Retirement Plan for 
Employees of S.C. Johnson & Son, Inc. and the Re-
tirement Plan for Employees of JohnsonDiversey, Inc. 
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 Petitioners James Barberis and Roger 
DeMontravel, on behalf of themselves and all others 
similarly situated, respectfully pray that this Court 
grant a writ of certiorari to review the judgment and 
opinion of the United States Court of Appeals entered 
on June 22, 2011.1 

 
OPINIONS BELOW 

 The June 22, 2011 opinion of the Court of Ap-
peals, which is reported at 651 F.3d 600 (7th 
Cir.2011), is set out at pp. 1a-24a Appendix. The 
August 5, 2011 order of the Court of Appeals denying 
rehearing and rehearing en banc, which is not report-
ed, is set out at pp. 94a-95a of the Appendix. The 
March 26, 2010 Order of the District Court, which is 
reported at 716 F.Supp.2d 752 (E.D.Wis.2010), is set 
out at pp. 61a-93a of the Appendix. The June 30, 2010 
Order of the District Court, which is reported at 716 
F.Supp.2d 768 (E.D.Wis.2010), is set out at pp. 49a-
60a of the Appendix. The November 18, 2010 Order of 
the District Court, which is unofficially reported at 
2010 WL 4723410 (E.D.Wis.2010), is set out at pp. 
25a-48a of the Appendix. 

   

 
 1 The others similarly situated are set forth on p. ii. In the 
decisions below this group is referred to as subclass B. 
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JURISDICTION 

 The decision of the Court of Appeals was entered 
on June 22, 2011. A timely petition for rehearing was 
denied on August 5, 2011. On October 27, 2011 Jus-
tice Kagan granted an extension of time for the filing 
of a petition for certiorari until January 2, 2012. This 
Court has jurisdiction pursuant to 28 U.S.C. 
§1254(1). 

 
STATUTORY PROVISIONS INVOLVED 

 The statutory provisions involved are set forth in 
the Appendix. 

 
STATEMENT 

 All thirteen circuits have long held that the 
statutes of limitations applicable to federal claims are 
ordinarily subject to a discovery rule which governs 
when a cause of action accrues. The courts of appeals, 
however, have adopted several different, conflicting 
versions of that discovery rule. The decisions of this 
Court, although repeatedly noting the widespread 
acceptance of a discovery rule, have given incon-
sistent descriptions of the nature of that rule. This 
case turns on which version of the discovery rule 
applies to federal causes of action, in this instance 
claims for unpaid benefits under section 502(a) of the 
Employment Retirement Income Security Act. 29 
U.S.C. §1132(a). 
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(1) The Retirement Plan 

 S.C. Johnson is a large national corporation with 
approximately 12,000 employees that manufactures a 
wide variety of popular household products.2 Prior to 
1998 the retirement plan for its workers was a tradi-
tional defined benefit plan, under which workers at 
65 received an annuity based on their highest final 
average monthly pay and years of service. Effective 
on June 1, 1998 the company converted the plan into 
a different type of plan, the “Cash Balance Plan.” 
This litigation concerns the legality under ERISA of 
certain lump sum payments made under that plan. 

 The company explained the new plan to workers 
in newsletters and other written materials. The 
company assured its employees that a particular 
advantage of the Cash Balance Plan was that it was 
very easy to understand. “With this type of plan, you 
don’t have to rely on a benefits specialist to tell you 
how much your pension is worth.”3 

 The company told workers, “[w]hen the new 
retirement program begins, a Cash Balance Account 

 
 2 There are actually two Plan defendants (and two Plans) 
here: the S.C. Johnson Plan, and the JohnsonDiversey Plan. The 
JohnsonDiversey Plan split from the S.C. Johnson Plan effective 
January 1, 1999 – seven months after the transition to a cash 
balance plan. The relevant provisions of the two plans are 
substantively identical. (App. 4a-5a n.2). For simplicity we refer 
to these two plans as “the plan” and to the employers as S.C. 
Johnson. 
 3 Defense Appendix (“DA”) 02, DA 05. 
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will be set up for you.”4 “The plan works much like a 
savings account. You will be able to see the exact 
amount of money that is in your account (your ... 
account balance).”5 “It is easiest to think of this as a 
savings account you open on 1/1/98.”6 

 If an employee worked for the company until age 
65, his or her retirement benefit would be based on 
the “balance” of the “account.” A worker who left the 
employer prior to age 65 was given three options. 
“When you leave the company ... you may choose to 
receive your vested account balance as a lump sum, a 
monthly annuity or you may choose to leave it in the 
plan and continue to earn investment credits until 
you reach 65.” (DA 15). That lump sum option meant 
that “[o]nce you have completed five years of service, 
you can take your account balance with you if you 
leave before retirement....” (DA 19). That is, the 
lump sum available to a worker if he or she left prior 
to 65 was equal to the “balance” in the worker’s 
“account.” 

 In the years following the adoption of this new 
Cash Balance Plan, several hundred workers who 
had left the company prior to age 65 chose to receive 
their benefit in the form of the lump sum, which 
under the plan was equal to their “account balance.” 
Both petitioners decided to leave S.C. Johnson within 

 
 4 DA 10. 
 5 DA 08; see App. 11a. 
 6 DA 20.  
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about a year of the announcement of the new retire-
ment plan and opted to receive their pre-65 retire-
ment benefit in the form of such a lump sum. 

 
(2) The ERISA Violation 

 The manner in which S.C. Johnson calculated the 
lump sum payments was a clear, and now admitted, 
violation of ERISA. “The Plans conceded the unlaw-
fulness of the lump-sum provisions.” (App. 5a). The 
unlawful underpayments to the petitioner class 
totalled millions of dollars.7 

 Notwithstanding the manner in which the com-
pany described the Plan to its employees, under such 
plans 

the employee has no actual account, the em-
ployer makes no contributions to an employ-
ee account, and so there is no account 
balance.... 

Berger v. Xerox Corp. Retirement Income Guarantee 
Plan, 338 F.3d 755, 758 (7th Cir.2003). Such so-called 
“accounts” are only “hypothetical accounts” and the 
so-called “balances” are “fictional balances.” Hirt v. 
Equitable Retirement Plan, 285 Fed.Appx. 802, 803 
(2d Cir.2008). Section 5.3 of the S.C. Johnson Plan 
itself (a document not distributed to any employee in 

 
 7 Doc. 181, Ex. 132 at 1-4.  
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the absence of a special request) emphasized that 
there were no actual accounts or balances.8 

 The S.C. Johnson plan was a form of defined 
benefit pension plan known as a “cash balance plan.”9 
Under traditional defined benefit plans, the amount 
of a worker’s pension is usually based on his or her 
wage at or near retirement and on his or her years of 
service (e.g. by multiplying the worker’s wage by 1% 
for each year of service). Under a cash balance plan, 
on the other hand, the amount of a worker’s pension 
is typically determined by calculating at retirement a 
hypothetical “balance,” and then paying the worker a 
lifetime annuity based on that figure. The hypothet-
ical “cash balance” at retirement is ordinarily deter-
mined by combining two calculations: (a) for each 
year of service, some portion (e.g. 5%) of the amount 
earned by the worker in the prior year (the “contribu-
tion” or “service” credit), and (b) compounded interest 
determined in the manner required by the plan (the 

 
 8 The Cash Balance Account shall be solely for the 

purpose of calculating a Participant’s accrued bene-
fit and shall not entitle any Participant to any share 
of the assets or earnings of the Trust except for the 
Participant’s right to receive benefits according to 
the rules set forth in the Plan. 

(A-97). 
 9 The ERISA requirements applicable to lump sum pay-
ments under cash balance plans are described in Berger, West v. 
AK Steel Corp., 484 F.3d 395 (6th Cir.2007), Esden v. Bank of 
Boston, 229 F.3d 154 (2d Cir.2000), and Lyons v. Georgia-Pacific 
Corp. Salaried Employees Retirement Plan, 221 F.3d 1235 (11th 
Cir.2000). 
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“interest credit”). There is no actual balance in any 
account; rather, at retirement the “cash balance” is 
simply an actuarial tool for determining the amount 
of the annuity to which the worker is entitled.  

 Under both traditional and cash balance defined 
benefit plans, an employer (subject to certain im-
portant safeguards) is permitted to offer workers the 
option of receiving their benefits in the form of a 
lump sum. Throughout the relevant period the man-
datory method for determining the amount of lump 
sum payments under cash benefit plans was estab-
lished by sections 204 and 205 of ERISA and the 
parallel provisions of the Internal Revenue Code.10 
Two years before the S.C. Johnson Plan was adopted, 
the details of the required calculations were spelled 
out in IRS Notice 96-8.11  

 If a worker chooses to take a lump sum payment 
prior to age 65, ERISA provides that the amount of 
that payment must be at least the actuarial equiva-
lent of the benefit the worker would have received if 
he or she had waited to receive the benefit (in what-
ever form) until the age of 65. ERISA and Notice 96-8 
specifically require that the employer project the 
additional future interest credits the worker would 
have accrued if he or she had postponed taking the 

 
 10 Effective in 2007, certain cash balance plans are no 
longer required to satisfy all of these requirements. See Pension 
Protection Act of 2006, 120 Stat. 780, 920, 984 (2006). 
 11 1996 WL 17901. 
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lump sum until age 65 (“future interest credits”). 
“[T]he benefits attributable to future interest credits 
with respect to a hypothetical [wage-based credit] 
accrue at the same time that the benefits attributable 
to the hypothetical [wage-based credit] accrue.” (IRS 
Notice 96-8, Sec. III(a)). The employer is permitted to 
then discount to present value the total hypothetical 
balance at 65 (including those future interest credits), 
using a discount rate no greater than the yield on 
30-year Treasury bonds. This two-part calculation is 
known in the actuarial profession as a “whipsaw” 
calculation; the resulting additional amount is the 
“present value of future interest credits.” The amount 
of the additional present value of future interest 
credits depends on the difference between the rate for 
determining future interest credits under the plan 
and the 30-year Treasury rate.  

 In the instant case, section 5.3(c) of the S.C. 
Johnson Plan provided that participants would 
accumulate interest credits at a rate equal to 75% of 
the rate of return earned by the plan’s trust, but no 
less than 4%. But section 5.2 of the plan, which 
controlled the size of the lump sum payments, did not 
base future interest credits on those rates. Rather, 
section 5.2 provided, 

[T]he Cash Balance Account is the Actuarial 
Equivalent of the projected annuity at nor-
mal retirement because the Plan deems the 
return on 30 year Treasuries to be the rea-
sonable rate of return to assume for purposes 
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of that projection in light of the earnings to 
be credited pursuant to Section 5.3(c)(ii). 

(Emphasis added; see App. 3a). Section 5.2 “deemed” 
the present value of future interest credit to be zero 
by projecting future interest at the same 30-year 
Treasury rate at which the “balance” was then dis-
counted, so that the projection and discounting calcu-
lations cancelled each other out. “This provision was 
concededly unlawful.” (App. 4a). “The 30-year Treas-
ury rate, despite the Plan’s ipse dixit, did not produce 
the ‘actuarial equivalent’ of what the Plan provided to 
ongoing participants – interest calculated at the 
greater of 4% or 75% of the Plan’s rate of return.” 
(App. 4a). Section 5.2 implausibly presumed that the 
investment credit under section 5.3(c) would always 
be the same as the 30-year Treasury rate for the 
period in question. As the Court of Appeals explained, 
“[t]his section created a wash calculation designed to 
add zero interest to lump-sum distributions.” (App. 
3a). 

 The rate of interest credits actually generated 
under section 5.3(c) of the Plan generally exceeded 
the 30-year Treasury rate. In 1998, for example, the 
interest credit under section 5.3(c) was 10.08%; in 
that year the 30-year Treasury rate was only 5.92%. 
It is undisputed that, had S.C. Johnson used an 
appropriate method for estimating future earnings 
credits, the rate of those projected credits would have 
exceeded the 30-year Treasury rate, and workers 
taking pre-age 65 lump sum payments would have 
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been entitled to significant additional sums as the 
present value of those future interest credits. 

 
(3) The Proceedings Below 

 Petitioners and other individuals commenced this 
action in November 2007, alleging that the amount of 
the lump sum payments violated ERISA. The District 
Court certified a class and several sub-classes. 

 In June 2009 the defendants filed an answer 
admitting that the lump sum payments had violated 
the statute. Company and plan officials, however, 
insisted that they had no idea that the manner in 
which the lump sums were calculated had injured the 
employees. Those officials repeatedly testified that 
they knew of no method for calculating the lump sum 
(in the terms of Plan section 5.2 and ERISA, no 
method of calculating the actuarial equivalent of the 
projected benefit at normal retirement age) other 
than to simply pay out the stated value of the hypo-
thetical “balance.” S.C. Johnson’s Chief Financial 
Officer, who had graduated from Harvard Business 
School, said he was unaware of any other way to 
determine the amount of the lump sum. 

Q. And you did not know prior to having 
knowledge of the pendency of this lawsuit 
that there was another way of calculating 
the cash balance lump sum, other than by 
taking the notional account balance and pay-
ing it out in cash? 
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[Counsel for defendant]: Objection 

T[he] W[itness]: No, I didn’t know that.12 

The company’s manager for pensions, who held an 
MBA from Duke University, professed similar igno-
rance.13 Counsel for the defendants explained that the 
Plan had violated ERISA only because the Plan’s 
framers and administrators did not realize that the 
“Plan’s lump-sum calculation rules contravened the 
technicalities of federal pension law.” It was “not 
surprising,” defense counsel argued, that even “good 
corporate citizens” might be “unaware that the law ... 
required whipsaw calculations.”14 

 Because the violation was conceded, the disputed 
issues in the courts below were limited to the amount 
of monetary relief and whether the statute of limita-
tions barred the claims of some or all of the class 
members. Since ERISA does not contain a statute of 
limitations for the type of claims at issue, the timeli-
ness of the claims was governed by the most analo-
gous state statute of limitations. The District Court 
concluded that the claims were governed by a six-year 
statute of limitations, a question no longer at issue. 

 
 12 McCollum Deposition, p. 82. 
 13 Issacson Deposition, pp. 130-32; see DeBaker Deposition, 
pp. 213-14. 
 14 Defendants’ Joint Brief in Opposition to Plaintiffs’ Motion 
for Summary Judgment, p. 8. 
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 The controlling limitations question – and the 
subject of this petition – was when the class members’ 
cause of action had accrued. The lower courts have 
uniformly agreed (as did the parties and the courts 
below) that the accrual rule is a question of federal 
law, even when the limitations period is borrowed 
from state law. The underlying facts were not in 
dispute. The parties disagreed about the relevant 
legal standard. 

 The defendants argued that a cause of action 
accrues when a plaintiff knows or should know of the 
conduct that violates federal law. Under that stan-
dard the cause of action in this case would have 
accrued when a class member learned that the lump 
sum would be the amount of the “balance” in his or 
her “account.” The defendants did not argue that the 
class members when they received their lump sum 
payments had actually realized, or should have 
understood, that they had been shortchanged by 
thousands of dollars; after all, the defendants’ busi-
ness school-trained financial executives stated that 
even they did not know that. 

 The plaintiffs, on the other hand, urged the 
courts below to apply an injury discovery rule, and to 
hold that the cause of action therefore did not accrue 
until the class members knew or should reasonably 
have known that they had been injured. Plaintiffs 
argued that they and the class members could not 
reasonably have realized they had been injured at the 
time of the lump sum payments. The defendants had 
not provided class members with section 5.2 of the 
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Plan, which might conceivably have triggered suspi-
cions about the manner in which the lump sums were 
calculated, or with section 5.3, which could possibly 
have tipped off workers that the so-called “balances” 
and “accounts” were not real. The materials provided 
by defendants to workers never mentioned the “pre-
sent value of future interest credits,” and did not 
disclose that the Plan had “deemed” the present value 
of future interest credits to be zero. 

 The District Court concluded that the cause of 
action accrued when a class member received a lump 
sum payment. The court therefore limited recovery to 
employees who had received such payments after 
November 27, 2001, six years prior to the com-
mencement of the action. The class members who had 
received lump sums prior to that date, including 
petitioners Barberis and DeMontravel, appealed.15 

 
 15 The defendants appealed the District Court’s determina-
tion that the causes of action did not accrue in 1998 when the 
Plan was announced. The Court of Appeals affirmed that 
determination. 
 The plaintiffs appealed the manner in which the District 
Court determined the amount of monetary relief owed to those 
who had received lump sum payments after November 27, 2001. 
The Court of Appeals vacated that portion of the District Court 
judgment, and remanded the remedy issue for further proceed-
ings. 
 Neither of those issues is raised by this petition. The 
petitioners do not include individuals who received lump sum 
payments after November 27, 2001. 
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 The Court of Appeals affirmed, holding that a 
claim accrues when a plaintiff knows of the conduct 
that constitutes a violation of federal law. “[T]he 
general federal common law rule is that an ERISA 
claim accrues when the plaintiff knows or should 
know of conduct that interferes with the plaintiff ’s 
ERISA rights.” (App. 9a) (emphasis added) (quoting 
Young v. Verizon’s Bell Atl. Cash Balance Plan, 615 
F.3d 808, 817 (7th Cir.2010)). That “general federal 
common law rule” was triggered when participants 
learned that they “would receive their account bal-
ance and no more. That simple fact is what made the 
Plans unlawful.” (App. 15a). 

 The Seventh Circuit did not hold that the class 
members should have known that they were being 
injured by the amount of the lump sum payments. To 
the contrary, the Court of Appeals repeatedly 
acknowledged the “obscurity” of the “future interest 
right” at issue. (App. 12a, 13a). The Seventh Circuit 
noted that the class members might have realized 
they were injured if they “reference[d] the ERISA 
statute and law interpreting it.” (App. 14a n.8). But 
the Court of Appeals did not suggest that the class 
members should reasonably have known of such legal 
materials, instead expressly acknowledging that the 
sources in question were “obscure.” Id. Plaintiffs filed 
a petition for rehearing objecting that the panel 
opinion had failed to apply “a ‘discovery-of-the-injury’ 
... rule, contrary to ... the applicable precedents of 
every other Circuit Court of Appeals to address the 
issue.” (Petition for Rehearing and Rehearing En 
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Banc, pp. 1-2) (citing decisions in seven other cir-
cuits).  

 
REASONS FOR GRANTING THE WRIT 

 This Court has repeatedly noted that the courts 
of appeals have generally applied a discovery rule in 
determining when a federal cause of action accrues. 
“Federal courts, to be sure, generally apply a discov-
ery rule when a statute is silent on the issue.” Rotella 
v. Wood, 528 U.S. 549, 555 (2000); see Klehr v. A.O. 
Smith Corp., 521 U.S. 179, 191 (1997) (“Federal 
courts generally apply [a] discovery accrual rule when 
[the] statute does not call for a different rule”). The 
discovery rule has been applied to a wide range of 
federal statutes, and is used except where the terms 
of the federal statute at issue contain a specific 
accrual rule, or make clear that Congress intended 
that no discovery rule be applied. TRW Inc. v. An-
drews, 534 U.S. 19, 27 (2001). 

 This Court recognized in Merck & Co., Inc. v. 
Reynolds, 130 S.Ct. 1984 (2010), that there are 
divergent views among the lower courts regarding 
the nature of the general discovery rule. “[B]oth 
state and federal courts have applied forms of the 
‘discovery rule’ to claims other than fraud.” Id. at 
1794 (emphasis added); see Klehr, 521 U.S. at 191 
(“our holding ... does not resolve other conflicts among 
the Circuits”). The disagreement among the lower 
courts about the scope of the discovery rule applicable 
to RICO claims led this Court on three occasions to 
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grant review to resolve those differences.16 The differ-
ences at issue in those RICO cases were derived from 
a broader disagreement among the lower courts about 
the scope of the general discovery rule. In reaching 
divergent conclusions about the accrual of a cause of 
action under RICO, the courts of appeals had repeat-
edly relied on what they believed was “the general 
federal rule of accrual.”17 Those underlying differences 
regarding the scope of the general federal discovery 
rule were not resolved by this Court’s decisions in its 
RICO decisions.  

 In the absence of guidance from this Court, the 
courts of appeals have adopted and continue to apply 
a number of quite different discovery rules. Under 
one of those standards, the standard applied by the 
Seventh Circuit below, the action filed by petitioners 
would have been untimely. Under the other stand-
ards, the cause of action in this case accrued within 
the applicable limitations period. This case thus 
provides an excellent vehicle for resolving this wide-
spread and important inter-circuit conflict. 

 
 16 Rotella v. Wood, 528 U.S. 549 (2000); Klehr v. A.O. Smith 
Corp., 521 U.S. 179 (1997); Agency Holding Corp. v. Malley-Duff 
& Associate, Inc., 483 U.S. 143, 156-57 (1987). 
 17 E.g., Grimmett v. Brown, 75 F.2d 506, 511 (9th Cir.1996) 
(“[T]he ‘injury discovery’ rule [in RICO cases] was imported from 
the general federal rule of accrual....”); Compton v. Ide, 732 F.2d 
1429, 1433 (9th Cir.1984) (“[T]he general rule is that the limita-
tions period begins to run when the plaintiff knows or has reason 
to know of the injury which is the basis for his action.... We see no 
reason to depart from the general rule [in RICO cases].”). 
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 In the instant case the Seventh Circuit recog-
nized that under its standard the ERISA cause of 
action accrued at a point when a participant would 
not have realized he or she had been injured unless 
he or she was familiar with the concededly “obscure 
future interest right” and “referenced the ERISA 
statute and law interpreting it ... sources [that] may 
be obscure.” (App. 14 n.8). In Romero v. Allstate 
Corp., 404 F.3d 212 (3d Cir.2005), on the other hand, 
the Third Circuit held that an ERISA cause of action 
does not accrue so long as the injuries it caused would 
have been apparent only to individuals who were 
“[ ] familiar with the intricacies of pension plan for-
mulas and the technical requirements of ERISA.” 404 
F.3d at 224 (quoting DeVito v. Pension Plan of Local 
819 I.B.T. Pension Fund, 975 F.Supp. 258, 265 
(S.D.N.Y.1997)). That difference highlights the par-
ticular importance in ERISA cases of clarifying the 
scope of the discovery rule governing the accrual of 
federal causes of action. 

 
I. THERE IS AN ENTRENCHED CIRCUIT 

CONFLICT REGARDING THE SCOPE OF 
THE FEDERAL DISCOVERY RULE 

 There are four distinct variants of the discovery 
rule governing the accrual of federal claims generally. 
Eight circuits apply an injury discovery rule, under 
which a claim accrues only when a plaintiff knows or 
should know he or she has been injured. Three cir-
cuits employ a different general discovery standard, 
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requiring actual or constructive knowledge both of 
injury and of one or more other elements of a cause of 
action. Two circuits, including the Seventh Circuit, 
hold that a cause of action accrues when the plaintiff 
knows or should know of the conduct constituting a 
violation of federal law, without regard to whether or 
not the plaintiff was aware or should reasonably have 
been aware of any resulting injury. 

 Of the eight circuits that apply the general injury 
discovery rule, three circuits utilize in ERISA cases a 
particular variant of that rule under which a cause of 
action for benefits only arises when a claim for that 
benefit has been rejected. 

 
A. The Injury Discovery Rule 

 The First Circuit is one of eight circuits that 
holds that under the general discovery rule a claim 
does not accrue until the plaintiff knew or should 
have known that he or she had been injured. “Under 
federal law, the limitations period begins to run when 
the plaintiff ‘knows or has reason to know of the 
injury which is the basis for his claim.’ ” Rodriguez-
Garcia v. Municipality of Caguas, 354 F.3d 91, 96-97 
(1st Cir.2004) (quoting Rodriguez Narvaez v. Nazario, 
895 F.2d 38, 41 n.5 (1st Cir.1990)). In Rivera Fernan-
dez v. Chardon, 648 F.2d 765 (1st Cir.1981), a decision 
joined by then Judge Breyer, the First Circuit ex-
plained 

that rule has developed as a safeguard 
against unfairness to plaintiffs who, through 
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no fault of their own, are unaware of their in-
juries until after the tortious act occurs. In 
such cases the rule operates to postpone the 
running of the limitations period in order to 
give the plaintiffs a reasonable time in which 
to act once they have learned that they have 
suffered harm. 

648 F.2d at 768.  

 The Second Circuit similarly also holds that 
“[t]he crucial time for accrual purposes is when the 
plaintiff becomes aware that he is suffering from a 
wrong.” Singleton v. City of New York, 632 F.2d 185, 
192 (2d Cir.1980). Thus a long line of Second Circuit 
decisions hold that there is a general federal discov-
ery rule under which a claim does not accrue until a 
plaintiff knows or should know that he or she has 
been injured.  

A federal court generally employs the “dis-
covery rule,” under which “a plaintiff ’s cause 
of action accrues when he discovers, or with 
due diligence should have discovered, the in-
jury that is the basis of the litigation.” 

Guilbert v. Gardner, 480 F.3d 140, 149 (2d Cir.2007) 
(quoting Union Pac. R.R. Co. v. Beckham, 138 F.3d 
325, 330 (8th Cir.1998)).18 That general federal 

 
 18 M.D. v. Southington Bd. of Ed., 334 F.3d 217, 221 (2d 
Cir.2003); Connolly v. McCall, 254 F.3d 36, 41 (2d Cir.2001); 
Wall v. Construction & General Laborers’ Union, 224 F.3d 168, 
175-76 (2d Cir.2000); Carey v. IBEW, 201 F.3d 44, 48 (2d 

(Continued on following page) 
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discovery rule has been applied by the Second Circuit 
to ERISA claims.19 

 The Third Circuit utilizes the same general 
standard. 

Typically in a federal question case, and in 
the absence of any contrary directive from 
Congress, courts employ the federal ‘discov-
ery rule’ to determine when the federal claim 
accrues for limitations purposes.... Under the 
general formulation of the discovery rule, a 
claim accrues when the plaintiff discovers, or 
with due diligence should have discovered, 
the injury that forms the basis for the claim. 

Romero v. Allstate Corp., 404 F.3d 212, 222 (3d 
Cir.2005) (ERISA claim).20 That circuit has repeatedly 
held that the injury discovery standard applies to 
ERISA cases. Romero, 404 F.3d at 222; Miller v. 
Fortis Benefits Ins. Co., 475 F.3d 516 (3d Cir.2007); 
Tinley v. Gannett Co., Inc., 55 Fed.Appx. 74, 78 (3d 
Cir.2003). 

 
Cir.1999); Covington v. City of New York, 171 F.3d 117, 121 (2d 
Cir.1999). 
 19 Guilbert, 480 F.3d at 149; Carey v. IBEW, 201 F.3d 44, 48 
(2d Cir.1999). 
 20 Accord Kach v. Hose, 589 F.3d 626, 634 (3d Cir.2009); 
Sameric Corp. v. City of Philadelphia, 142 F.3d 582, 599 (3d 
Cir.1998); Montgomery v. DeSimone, 159 F.3d 120, 126 (3d 
Cir.1998); Genty v. Resolution Trust Corp., 937 F.2d 899, 919 (3d 
Cir.1991). 
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 The Fifth Circuit also has concluded that the 
injury discovery rule generally governs the accrual of 
federal claims: 

Absent unusual circumstances ... , the rule is 
that accrual occurs ... “the moment the plain-
tiff becomes aware that he has suffered an 
injury or has sufficient information to know 
that he has been injured.” 

Frame v. City of Arlington, 657 F.3d 215, 238 (5th 
Cir.2011) (quoting Walker v. Epps, 550 F.3d 407, 414 
(5th Cir.2008)) (footnotes omitted).  

 The Eighth Circuit as well holds that 

[i]n a federal question case, and in the ab-
sence of a contrary directive from Congress, 
the “discovery rule,” according to which a 
plaintiff ’s cause of action accrues when he 
discovers, or with due diligence should have 
discovered, the injury that is the basis of the 
litigation, is used to determine when a plain-
tiff ’s federal claim accrues. 

Union Pacific R.R. Co. v. Beckham, 138 F.3d 325, 330 
(8th Cir.1998).  

 The Ninth Circuit generally applies the injury 
discovery rule to statutes of limitations governing 
federal claims. E.g., Douglas v. Noelle, 567 F.3d 1103, 
1109 (9th Cir.2009) (“Under federal law, a claim 
accrues when the plaintiff knows or should know of 
the injury that is the basis of the cause of action.”) 
That traditional injury discovery rule governs ERISA 
claims other than claims involving disputed benefits. 
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Pierce County Hotel Employees and Restaurant Em-
ployees Health Trust v. Elks Lodge, D.P.O.E., 827 F.2d 
1324, 1328 (9th Cir.1987). Thus where Plan adminis-
trators claimed that the contributions made by an 
employer were smaller than required by the terms of 
the Plan, the statute of limitations only began to run 
when the Plan officials “had reason to know of the 
underpayment.” Northern California Retail Clerks, 
etc. Fund v. Jumbo Markets, Inc., 906 F.2d 1371, 1372 
(9th Cir.1990).  

 The Eleventh Circuit utilizes the same “general 
federal rule, which provides that the statute of limi-
tations begins to run when a plaintiff knows or 
should know of the injury.” Bowling v. Founders Title 
Co., 773 F.3d 1175, 1178 (11th Cir.1985). The Elev-
enth Circuit utilizes that discovery rule in ERISA 
cases other than those involving benefit claims. 
Cummings v. Washington Mutual, 650 F.3d 1386, 
1391 (11th Cir.2011); Warren v. Schwerman, 155 
Fed.Appx. 416, 418-19 (11th Cir.2005).  

 In the District of Columbia Circuit, the leading 
injury discovery case is an ERISA decision. In an 
opinion authored by then Judge Ginsburg, the Dis-
trict of Columbia Circuit noted that 

[a]t least eight federal courts of appeals have 
... agreed ... that the discovery rule is the 
general accrual rule in federal courts.... [I]f ... 
the injury is not of the sort that can readily 
be discovered when it occurs, then the action 
will accrue, and the limitations period 
commence, only when the plaintiff has 
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discovered, or with due diligence should have 
discovered, the injury.... We ... hold that the 
[plaintiff ’s] claims accrued only at the time 
when, in the exercise of due diligence, the 
[plaintiffs] would have become aware of 
[the defendant’s] alleged inaccuracies.... 
[A]pplication of the discovery rule is con-
sistent with Congress’ intent in ERISA ... “to 
remove ... procedural obstacles which in the 
past appear to have hampered effective ... re-
covery of benefits due to participants.” 

Connors v. Hallmark & Son Coal Co., 935 F.2d 336, 
342-43 (D.C.Cir.1991) (quoting S. Rep. No. 127, 93d 
Cong., 1st Sess. 35 (1973)); see National Treasury 
Employees Union v. Federal Labor Relations Authori-
ty, 392 F.3d 498, 501 (D.C.Cir.2004) (“under a discov-
ery rule, ‘a cause of action accrues when the injured 
party discovers – or in the exercise of due diligence 
should have discovered – that it has been injured.’ ”) 
(quoting Sprint Comm. Co., L.P. v. FCC, 76 F.3d 1221, 
1228 (D.C.Cir.1996)) (opinion joined by then Judge 
Roberts). 

 In the context of ERISA the Second, Third and 
Eighth Circuits hold that there are two ways in which 
a participant could be notified of an injury. First, a 
cause of action for benefits “accrues after a claim for 
[the] benefits has been made and has been formally 
denied.” Union Pacific R.R. Co. v. Beckham, 138 F.3d 
at 330. Second, even before a claim for benefits has 
been filed, a participant can learn of an injury if the 
plan’s administrators specifically announce in a 
manner that is “clear and made known to the 
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beneficiar[y]” that they will not provide (and thus 
preemptively “repudiate”) a particular identified 
benefit. Id. (quoting Miles v. New York State Team-
sters Conf. Pension & Retirement Fund, 698 F.2d 593, 
598 (2d Cir.1983) (emphasis in original)).  

 
B. The ERISA-Claim-Denial Discovery Rule 

 Because of the difficulty that plan participants 
would often have in discerning whether the terms of a 
plan, or the actions of plan administrators, had 
caused (or might in the future cause) injury, three 
circuits have adopted a special discovery rule for 
causes of action under ERISA for benefits. 

 The Fifth Circuit is one of the circuits that holds 
that an ERISA based benefit cause of action accrues 
only when a claim for that benefit has been made and 
denied: 

[A] cause of action does not become a pres-
ently enforceable demand until a claim is 
denied. To hold otherwise 

would put an almost intolerable burden 
on employees covered by pension plans. 
It would require individuals who are un-
versed in the law to be constantly vigi-
lant. Moreover, claims filed before a 
pension actually has been denied might 
be challenged for lack of ripeness....  

We hold that for purposes of ERISA a cause 
of action does not accrue until an application 
is denied. 
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Paris v. Profit Sharing Plan for Employees of Howard 
B. Wolf, Inc., 637 F.2d 357, 361 (5th Cir.1981) (quot-
ing Morgan v. Laborers Pension Trust Fund, 433 
F.Supp. 518, 522 n.5 (N.D.Cal.1977)).21 Courts in the 
Fifth Circuit apply this claim-denial accrual rule 
regardless of whether the plaintiff might have had 
reason to know in advance that a claim would be 
denied.22  

 The Ninth Circuit applies in ERISA cases a 
claim-denial standard similar to that in the Fifth 
Circuit: 

[A]n ERISA cause of action based on a denial 
of benefits accrues at the time the benefits 
are denied. This rule reflects a concern that 
it would be burdensome and unfair to re-
quire lay participants and beneficiaries to be 
constantly alert for possible errors or abuses 
that might give rise to a claim and start the 
statute of limitations. 

 
 21 That standard was reiterated in Hall v. National Gypsum 
Co., 105 F.3d 225, 230 (5th Cir.1997), Deluna v. Chambles, 1994 
WL 652611 at *2 (5th Cir.1994), Green v. Primerica Disability 
Income Plan, 1993 WL 260799 at *3 (5th Cir.1993), Hogan v. 
Kraft Foods, 969 F.2d 142, 1113 (5th Cir.1992), and Simmons v. 
Willcox, 911 F.2d 1077, 1081 (5th Cir.1990). 
 22 Rice v. Asbestos Workers Pension and Annuity Fund, 1994 
WL 462983 (E.D.La.1994), aff ’d, 66 F.3d 521 (5th Cir.1991); 
Kennedy v. Electricians Pension Plan, 755 F.Supp. 700 
(M.D.La.1991), aff ’d, 954 F.2d 1116 (5th Cir.1992). 
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Menhorn v. Firestone Tire & Rubber Co., 738 F.3d 
1496, 1501 (9th Cir.1984).23 A cause of action cannot 
accrue if a participant “never knew he had a claim,” 
and the Plan merely decided not to pay part of what 
was owed and then “simply bur[ied the] denial [of the 
rest].” Price v. Provident Life and Accident Ins. Co., 2 
F.3d 986, 988 (9th Cir.1993). The defendant need not 
have formally notified a claimant that it had denied 
the claim; “in unusual circumstances” a cause of 
action can accrue because the claimant had “reason to 
know” that the claim had been rejected. Chuck v. 
Hewlett Packard Co., 455 F.3d 1026, 1033 (9th 
Cir.2006).  

An ERISA cause of action accrues “either at 
the time benefits are actually denied, or 
when the insured has reason to know that 
the claim has been denied.” ... A claimant 
has a “reason to know” ... when the plan 
communicates a “clear and continuing repu-
diation of a claimant’s rights under a plan 
such that the claimant could not have 

 
 23 In Menhorn the plaintiff had been notified in 1967 before 
he resigned from a position at a Firestone plant in Ohio, that if 
he quit he would receive no service credit for his work at the 
Ohio facility should he later return to work for Firestone. 
Menhorn subsequently went to work for Firestone in California, 
and in 1980 (thirteen years after leaving his Ohio job) applied 
for certain benefits, seeking credit for time worked in Ohio. The 
Ninth Circuit ruled that Menhorn’s claim accrued when he was 
denied the benefits in 1980, not in 1967 when he effectively lost 
his Ohio service credit. Id. at 1497, 1501. 
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reasonably believed but that his or her bene-
fits had been finally denied.” 

Withrow v. Halsey, 655 F.3d 1032, 1036 (9th Cir.2011) 
(emphasis added) (quoting Wetzel v. Lou Ehlers 
Cadillac Group Program, 222 F.3d 643, 649 (9th 
Cir.2000) and Wise v. Verizon Communications, Inc., 
600 F.3d 1180, 1188 (9th Cir.2010)). But the “repudia-
tion” must be directed at a particular pending “the 
claim” that had been made by “a claimant”; under the 
Ninth Circuit claim-denial standard a cause of action 
does not accrue merely because a Plan announces a 
general intent not to pay (or to reduce) a type of 
benefit.  

 The Eleventh Circuit also utilizes the claim-
denial discovery rule in ERISA benefits cases: 

[L]etters from [the plaintiff ] to officials of 
[the employer] were only inquiries as to his 
benefits status, rather than “applications” for 
benefits. Thus ... the applicable limitations 
period did not being to run when [the plain-
tiff ] received [the employer’s] response. In-
deed, any other ruling would effectively 
convert every pension inquiry into a poten-
tial ERISA lawsuit that would arise even be-
fore plan remedies were exhausted. See Paris 
... 637 F.2d [at] 361.... (“[F]or purposes of 
ERISA a cause of action does not accrue until 
an application is denied.”)  

Hoover v. Bank of America Corp., 2005 WL 80957 at 
*1 (11th Cir.2005). The Fifth Circuit decision in Paris, 
issued prior to the creation of the Eleventh Circuit, is 



28 

binding precedent in the Eleventh Circuit. See id. at 
*1 n.1. 

 The conflict between the Fifth Circuit claim-
denial discovery rule and ordinary injury discovery 
rule is widely recognized. District courts in the Fifth 
Circuit recognize this conflict but continue to apply 
Paris: 

[W]hile the Court acknowledges that other 
circuits have applied a [different] rule[ ]  in 
determining the accrual date of ERISA en-
forcement claims, this circuit has stated un-
equivocally that “[w]e hold that for purposes 
of ERISA a cause of action does not accrue 
until an application is denied.” Paris, 637 
F.2d at 361.... Thus, controlling law is clear 
that an ERISA enforcement cause of action 
does not accrue until a claim for benefits is 
denied. 

Acosta v. Bank of Louisiana, 2003 WL 24176353 at 
*4-*5 (E.D.La.2003) (footnote omitted) (citing cases 
inconsistent with Paris in the three circuits). District 
courts in the Eleventh Circuit, which are bound by 
the Fifth Circuit precedent in Paris, also recognize 
the difference 

between the accrual standard established in 
Paris and that imposed in other circuits, 
where a cause of action accrues under ERISA 
upon a clear repudiation that is known or 
should be known to plaintiff, regardless of 
whether the plaintiff has filed a formal ap-
plication for benefits. 
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Hoover v. Bank of America Corp., 286 F.Supp.2d 1326, 
1333 n.12 (M.D.Fla.2003), aff ’d, 2005 WL 80957 
(11th Cir. Jan. 5, 2005); see Thomas v. Smithkline 
Beecham Corp., 297 F.Supp.2d 773, 784 (E.D.Pa.2003) 
(noting conflict between the Fifth Circuit standard 
“that strictly adheres to the holding that the earliest 
point at which an ERISA claim for benefits can accrue 
is the date on which benefits were denied” and the 
contrary rule in four other circuits). 

 
C. The Injury-and-Causation Discovery 

Rule 

 Under the Tenth Circuit’s version of the general 
discovery rule, a cause of action accrues when the 
plaintiff knows or should know of both the existence 
of the injury giving rise to the claim and the cause of 
that injury: 

In general, under the federal discovery rule, 
claims accrue and “[t]he statute of limita-
tions begins to run when the plaintiff knows 
or has reason to know of the existence and 
cause of the injury which is the basis of his 
action.” 

Alexander v. Oklahoma, 382 F.3d 1206, 1215 (10th 
Cir.2004) (quoting Indus. Constructors Corp. v. Unit-
ed States Bureau of Reclamation, 382 F.3d 963, 969 
(10th Cir.1994)). In an ERISA benefits case that 
standard would be met when a claim for benefits is 
denied, because the plaintiff would know of both the 
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injury (non-receipt of the benefit) and its cause (the 
plan decision to deny the claim). 

 Actual or constructive knowledge of causation is 
not required in the circuits applying the injury dis-
covery standard. 

 
D. The Cause-of-Action Discovery Rule 

 In the Fourth Circuit the general discovery rule 
commences the statute of limitations regarding a 
federal claim only when the plaintiff has actual or 
constructive knowledge of the cause of action, a 
standard not satisfied merely by knowledge of some 
of the elements of that claim.  

Under federal law a cause of action accrues 
when the plaintiff possesses sufficient facts 
about the harm done to him that reasonable 
inquiry will reveal his cause of action.... [A] 
cause of action accrues either when the plain-
tiff has knowledge of his claim or when he is 
put on notice – e.g., by knowledge of the fact 
of injury and who caused it – to make rea-
sonable inquiry and that inquiry would re-
veal the existence of a colorable claim. 

Nasim v. Warden, Md. House of Correction, 64 F.3d 
951, 955 (4th Cir.1995) (en banc) (emphasis added).24 
If a cause of action accrued before the plaintiff had 

 
 24 Accord Battle v. Seibels Bruce Ins. Co., 288 F.3d 596, 604 
(4th Cir.2002); Jersey Heights Neighborhood Ass’n v. 
Glendening, 174 F.3d 180, 187 (4th Cir.1999). 
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“sufficient facts about the harm done to him that 
reasonable inquiry would reveal his cause of action,” 
the statute of limitations “would bar many claims 
before they could, in a practical sense, be brought.” 
Lekas v. United Airlines, Inc., 282 F.3d 296, 299-300 
(4th Cir.2002). Thus in the Fourth Circuit ordinarily  

[a]n ERISA cause of action does not accrue 
until a claim of benefits has been made and 
formally denied.... To hold otherwise would 
require lay participants and beneficiaries to 
be constantly alert for “errors or abuses that 
might give rise to a claim and start the stat-
ute of limitations running.”  

Rodriguez v. MEBA Pension Trust, 872 F.2d 69, 72 
(4th Cir.1989) (quoting Menhorn v. Firestone Tire & 
Rubber Co., 738 F.2d 1496, 1501 (9th Cir.1984)). 
Events other than a formal denial of an application 
for ERISA benefits can satisfy the claim-discovery 
rule only if they “should have alerted [the partici-
pant] to his entitlement to benefits he did not receive.” 
Cotter v. Eastern Conference of Teamsters Retirement 
Plan, 898 F.2d 424, 429 (4th Cir.1990) (emphasis 
added). 

 In the Federal Circuit “the statute [of limita-
tions] commences to run when claimants know or 
should know of their potential claims.” Chevron 
U.S.A., Inc., v. United States, 923 F.2d 830, 834 
(Fed.Cir.1991); see St. Paul Fire & Marine Ins. Co v. 
United States, 959 F.2d 960, 964 (Fed.Cir.1992) 
(citing cases); Shemonsky v. United States, 1999 WL 
542849 at *1 (Fed.Cir.1999) (quoting Chevron). The 
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Federal Circuit applies this standard to claims under 
the Tucker Act, sometimes referring to it as the 
accrual suspension rule. See Holmes v. United States, 
657 F.3d 1303, 1320 (Fed.Cir.2011).  

 
E. The Conduct-Constituting-Violation Dis-

covery Rule 

 The Sixth Circuit has repeatedly held that under 
the federal discovery rule a federal claim accrues 
when a plaintiff knows or should know of conduct 
that violates federal law, a standard that does not 
require actual or constructive knowledge that the 
plaintiff has been injured: 

Under federal law, ... the limitations clock 
starts ticking “when the claimant discovers, 
or in the exercise of reasonable diligence 
should have discovered, the acts constituting 
the alleged violation.” 

Winnett v. Caterpillar, Inc., 609 F.3d 404, 408 (6th 
Cir.2010) (quoting Noble v. Chrysler Motors Corp., 32 
F.3d 997, 100 (6th Cir.1994)). The Sixth Circuit 
conduct-constituting-violation discovery rule dates 
from 1985, Shapiro v. Cook United, Inc., 762 F.2d 49, 
51 (6th Cir.1985), and was utilized most recently in 
In re Arctic Express, 636 F.3d 781, 902 (6th Cir.2011). 
Winnett applied that conduct-constituting-violation 
discovery rule to an ERISA claim. In the court below 
respondent relied heavily on Winnett, pointing out 
that under Winnett a claim accrues when a partici-
pant learns of conduct that is illegal, regardless of 
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when the participant is (or learns he or she was) 
injured. (Combined Opening and Response Brief of 
Defendants, p. 27).  

 Like the Sixth Circuit, the Seventh Circuit has 
long held that a federal cause of action accrues when 
a claimant knows or should reasonably know of “the 
acts constituting the alleged violation.” Metz v. Toot-
sie Roll Industries, Inc., 715 F.2d 299, 304 (7th 
Cir.1983); see Jointer v. Potter, 116 Fed.Appx. 746, 
748 (7th Cir.2004) (“The statute of limitations begins 
to run when the claimant discovers, or in the exercise 
of reasonable diligence should have discovered, the 
acts constituting the alleged violation”); Askew v. 
International Brotherhood of Teamsters, 1995 WL 
632460 at *1 (7th Cir.1995) (same). 

 The Seventh Circuit decision in the instant case 
illustrates this Sixth and Seventh Circuit standard. 
“[T]he general federal common law rule is that an 
ERISA claim accrues when the plaintiff knows or 
should know of conduct that interferes with the 
plaintiff ’s ERISA rights.” (App. 9a) (quoting Young, 
615 F.3d at 817) (emphasis added). The dispositive 
actual or constructive knowledge is thus knowledge of 
the conduct, here the payment of a lump sum equal to 
the hypothetical “balance.” The Seventh Circuit 
standard does not require actual or constructive 
knowledge on the part of the plaintiff that he or she 
has been injured; the court below acknowledged that 
at the time of the payments the plaintiffs would not 
have understood either the “obscure” financial inter-
est that had been injured or that there was any 
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difference between the amount they had been paid 
and the “obscure” amount to which they were enti-
tled. (App. 12a, 13a, 14a n.8). 

 The Seventh Circuit made clear that under this 
conduct-constituting-violation discovery rule a claim 
could accrue at a time when a participant did not 
foresee that he or she would ever opt for a pre-age 65 
lump sum. The Court of Appeals held that the cause 
of action in this case would actually have accrued in 
1998, when the terms of the Cash Balance Plan were 
first announced, if only that initial announcement 
had been a little bit clearer. (App. 10a) (“very close 
question” whether the 1998 announcements triggered 
accrual of the cause of action). Had those original 
disclosures been more specific, the cause of action of 
all S.C. Johnson workers would have accrued in 1998, 
and would have been time-barred at the end of 2004, 
even for workers who in 1998 (and for years thereaf-
ter) had no intention of ending their employment or 
taking a lump sum payment prior to age 65. Under 
the Seventh Circuit’s accrual rule, a worker who was 
unexpectedly dismissed in 2005 could already have 
lost the right to a post-termination lump sum pay-
ment that included the legally required future inter-
est credits. Such a result would be impermissible 
under the discovery accrual rules utilized in any 
circuit other than the Sixth and Seventh Circuits. 

 Under the injury discovery rule, where a plaintiff 
does not actually know of his or her injury (e.g., know 
that the lump sum should have been greater by 
thousands of dollars), the touchstone of accrual is 



35 

whether or not the plaintiff should reasonably have 
known of that injury. In the instant case, on the other 
hand, the Seventh Circuit concluded that the claims 
accrued once participants knew the payments would 
be equal to the hypothetical “balance,” without hold-
ing that the participants should somehow have 
realized at the time that they were getting too little. 
To the contrary, the Court of Appeals frankly 
acknowledged that both the type of improperly with-
held benefit (the present value of future interest 
credits) and the relevant legal standards were (to say 
the least) “obscure.” 

 In the context of ERISA benefit claims, the 
differences among these standards is highlighted by 
the existence of three quite different “repudiation” 
standards. (1) In the Ninth Circuit a cause of action 
accrues if the defendants so “repudiate” an individu-
al’s pending claim that the individual knows his or 
her pending claim has been rejected. Withrow, 655 
F.3d at 1036. This version of the repudiation doctrine 
requires the prior submission of a specific benefits 
claim, and assesses whether the defendant’s actions 
made clear the claim had been turned down. (2) In 
three circuits an ERISA cause of action can accrue in 
the absence of a claim, but only where the defendant’s 
action preemptively repudiates some specific identi-
fied benefit.25 The repudiation of a specific identified 

 
 25 E.g., Heinglein v. Colt Industries Operating Corp., 260 
F.3d 201, 213 (3d Cir.2001) (“the employees were ... advised that 
they would not receive shutdown benefits”). 
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benefit alerts a plaintiff to a particular injury, the loss 
of that benefit. (3) In the Seventh Circuit, on the 
other hand, the mere payment of a legally insufficient 
amount can trigger accrual, simply because the 
payment is a “repudiation of the participant’s enti-
tlement to anything different.” (App. 14a) (emphasis 
added). But that sort of “repudiation” does not indi-
cate to the participant that anything at all is being 
actually being repudiated, giving the participant no 
reason to believe he or she has been injured in any 
way. These three quite different “repudiation” rules 
reflect the fundamental differences among the under-
lying discovery rules. 

 In the Seventh Circuit a cause of action evidently 
can accrue in either of two distinct ways. First, as in 
the instant case, a cause of action will accrue if the 
plaintiff knows or should know of conduct constitut-
ing a violation, regardless of whether the plaintiff 
knows or should know that he or she has been in-
jured. In addition, other Seventh Circuit cases indi-
cate that a cause of action can also accrue if the 
plaintiff knows or should know that he or she has 
been injured, regardless of whether the plaintiff knew 
or should have known of the facts constituting a 
violation. Thus in the Seventh Circuit a cause of 
action accrues at the earlier of these two possible 
times. 

 In sum, under the Seventh Circuit standard the 
plaintiffs’ cause of action was time-barred because of 
the date on which the plaintiffs knew of the conduct 
that constituted a violation of ERISA. That cause of 
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action would also have been untimely under the 
similar Sixth Circuit standard. But the cause of 
action would not have been time-barred under any of 
the various standards applied by the other eleven 
circuits. 

 
II. THIS CASE PRESENTS AN IMPORTANT 

QUESTION OF LAW WHICH THIS COURT 
SHOULD RESOLVE 

 This circuit conflict regarding the scope of the 
general discovery rule is deeply entrenched. Every 
circuit has now adopted some variant of the discovery 
rule. The underlying differences have been aired in 
the context of a large number of different types of 
claims and situations. That extensive body of judicial 
experience will be helpful to the Court in resolving 
the question presented. 

 Resolution of this question by this Court is 
particularly important because this Court’s own past 
decisions may to some degree have contributed to the 
problem. This Court itself has articulated conflicting 
descriptions of the discovery rule. In TRW, the Court 
characterized the rule as an injury discovery rule, the 
standard utilized in eight circuits. “[T]he discovery 
rule would trigger the limitations period ... only if a 
reasonable person in [the claimant’s] position would 
have learned of the injury in the exercise of due 
diligence.” TRW, 534 U.S. at 448. On the other hand, 
in Merck the Court described the rule as requiring 
actual or constructive discovery of a cause of action, 
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the standard in the Fourth and Federal Circuits. 
“[T]he ‘discovery rule[ ]’ [is] a doctrine that delays 
accrual of a cause of action until the plaintiff has 
‘discovered’ it.” Merck, 130 S.Ct. at 1793. And in U.S. 
v. Kubrick, 444 U.S. 111 (1979), the Court articulated 
yet a third standard, explaining that the discovery 
rule required discovery of both injury and the cause of 
that injury, the standard in the Tenth Circuit. 

We are unconvinced that for statute of limi-
tations purposes a plaintiff ’s ignorance of his 
legal right and his ignorance of the fact of his 
injury or its cause should receive identical 
treatment. That he has been injured in fact 
may be unknown or unknowable ... and the 
facts about causation may be in the control of 
the putative defendant, unavailable to the 
plaintiff or at the least very difficult to ob-
tain....  

444 U.S. at 122 (emphasis added).  

 The differences among these various versions of 
the general federal discovery rule can affect the 
outcome of litigation under a wide variety of federal 
laws. In a case under the Federal Tort Claims Act, for 
example, a plaintiff who was aware of wrongful 
conduct by federal officials might not learn until 
years later that the misconduct had caused serious 
injury. E.g., Portis v. United States, 483 F.2d 670, 671 
(4th Cir.1973) (cause of action accrued when parents 
learned that malpractice had led to their daughter’s 
  



39 

deafness, not years earlier when the parents “knew of 
the wrongful injections”). 

 The Seventh Circuit’s decision in the instant case 
poses a particular threat to the enforceability of 
ERISA. ERISA seeks to safeguard economic interests 
which, like the present value of future interest cred-
its, may be quite obscure to laymen, but which have 
enormous financial implications evident to a skilled 
actuary designing a retirement plan. As this Court 
has repeatedly noted, the prohibitions and require-
ments of ERISA are exceptionally complex. Employ-
ers could adopt, intentionally or otherwise, any 
number of schemes disclosing facts which, although 
seemingly benign or inconsequential in the eyes of 
ordinary workers, would constitute (and thus trigger 
the statute of limitations regarding) highly technical 
and potentially lucrative violations of the Act. The 
Seventh Circuit’s holding that the mere payment of a 
benefit can without more trigger the statute of limita-
tions for ERISA claims “to anything different” could 
be utilized to undermine any of the numerous ERISA 
provisions regulating the amount of benefit to which 
a participant is entitled. 

 In light of the pervasive importance of ERISA to 
a large majority of American workers, resolution of 
the accrual rule for ERISA benefit claims would be by 
itself of sufficient moment to warrant review by this 
Court. But the conflict regarding the federal discov-
ery rule is not limited to ERISA; the four major 
conflicting general discovery rules apply to non-
ERISA and ERISA claims alike. The Sixth and 
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Seventh Circuit conduct-constituting-violation dis-
covery rule originated in, and is applied most often in, 
non-ERISA cases. This case thus affords the Court an 
opportunity either to address the broader conflict 
about the discovery rule applicable to federal actions 
generally, or to address more specifically the discov-
ery rule governing ERISA actions, as the Court may 
conclude appropriate after briefing and argument. 

 
CONCLUSION 

 For the above reason, a writ of certiorari should 
issue to review the judgment and opinion of the Court 
of Appeals for the Seventh Circuit.  
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Plaintiffs-Appellants, 
Cross-Appellees, 
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RETIREMENT PLAN FOR EMPLOYEES 
OF S.C. JOHNSON & SON, INC., and 
RETIREMENT PLAN FOR EMPLOYEES 
OF JOHNSONDIVERSEY, INC., 

Defendants-Appellees, 
Cross-Appellants. 

----------------------------------------------------------------------- 

Appeals from the United States District Court 
for the Eastern District of Wisconsin. 

No. 07-cv-1047 – J.P. Stadtmueller, Judge. 

----------------------------------------------------------------------- 

ARGUED MAY 13, 2011 – DECIDED JUNE 22, 2011 

----------------------------------------------------------------------- 

 Before CUDAHY, KANNE and TINDER, Circuit 
Judges. 

 CUDAHY, Circuit Judge. The plaintiffs, former 
members of the S.C. Johnson and JohnsonDiversey 
cash balance pension plans, appeal from an order of 
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the district court dismissing some of their claims as 
untimely. They also appeal from the district court’s 
method for calculating the plaintiffs’ recovery. The 
Plan defendants cross-appeal, contending that all the 
plaintiffs’ claims are untimely, and also taking issue 
with the district court’s damages calculation method. 
For the reasons that follow, we affirm the district 
court in most respects but reverse in part and remand 
for it to reconsider the method of damages calcula-
tion. 

 
I. Background 

A. Facts 

 In 1998 S.C. Johnson & Son amended its ERISA 
plan, converting it from a traditional defined benefit 
plan into a “cash balance” plan. Cash balance plans 
are formally classified as defined benefit plans, but 
they function more like defined contribution plans, in 
particular by providing an account balance for each 
participant. But a cash balance plan participant’s 
balance is only a “notional” tool for estimating pen-
sion benefits – not an actual account containing 
money. 

 As amended, the S.C. Johnson Plan provided that 
each participant’s notional account balance would be 
increased by annual “interest credits.” The Plan 
calculated interest at the greater of 4%, or 75% of the 
Plan’s rate of return on its investments. Further, the 
Plan provided that, if a participant left the Plan 
before reaching age 65, the participant could take a 
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lump-sum distribution of the value of the account. 
However, the provisions of the Plan ensured that any 
lump-sum distribution would be only the current 
account balance. No upward adjustment would be 
made for the future interest credits the participant 
would earn by staying in the Plan. 

 The ERISA statute has something to say about 
early lump-sum distributions: they must be the 
“actuarial equivalent” of the value of the account at 
age 65. 29 U.S.C. § 1054(c)(3); see Berger v. Xerox 
Corp. Ret. Income Guar. Plan, 338 F.3d 755, 759 (7th 
Cir. 2003). The drafters of the present Plans were 
obviously aware of this rule, because they included 
§ 5.2, which states: 

The Cash Balance Account is the Actuarial 
Equivalent of the projected annuity at nor-
mal retirement because the Plan deems the 
return on 30 year Treasuries to be the rea-
sonable rate of return to assume for purposes 
of that projection. . . . 

 This section created a wash calculation designed 
to add zero interest to lump-sum distributions. This is 
because during the relevant period ERISA prescribed 
that, when calculating the present value of lump-sum 
distributions, plans should use the 30-year Treasury 
rate as the discount rate.1 So if a participant was 

 
 1 I.R.C. § 417(e)(3)(A)(ii)(II) (2000). This statutory prescrip-
tion was in effect from 1994 to 2006. Prior to 1994, the federal 
Pension Benefit Guaranty Corporation set the appropriate 
discount rate. See Tax Reform Act of 1986, Pub. L. No. 99-514, 

(Continued on following page) 
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leaving at age 40, the Plan would calculate interest 
out to age 65 at the 30-year Treasury rate, as pre-
scribed in § 5.2 of the Plan – then discount it back to 
age 40 at the exact same rate, as prescribed by the 
statute. The participant would therefore receive as a 
net amount only his current account balance (without 
future interest). 

 This provision was concededly unlawful. The 30-
year Treasury rate, despite the Plan’s ipse dixit, did 
not produce the “actuarial equivalent” of what the 
Plan provided to ongoing participants – interest 
calculated at the greater of 4% or 75% of the Plan’s 
rate of return. The Plans effectively penalized lump-
sum distributees by voiding their future interest 
credits, and this violated ERISA. See Berger, 338 F.3d 
at 761; Esden v. Bank of Boston, 229 F.3d 154, 168 (2d 
Cir. 2000). 

 
B. Procedural History 

 The plaintiffs, participants in the S.C. Johnson 
Plan2 who received lump-sum distributions, filed this 

 
§ 1139(b), 100 Stat.2085, 2487 (1986). Effective in 2007, this 
entire calculation was no longer required because Congress 
sanctioned lump-sum distributions at no more than the cash 
balance account value. See Pension Protection Act of 2006, Pub. 
L. No. 109-280, § 701(a)(2), 120 Stat. 780, 920, 984 (2006). 
 2 There are actually two Plan defendants (and two Plans) 
here: The S.C. Johnson Plan, and the JohnsonDiversey Plan. 
The JohnsonDiversey Plan split from the S.C. Johnson Plan 
effective January 1, 1999 – seven months after the transition to 

(Continued on following page) 
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suit in the Eastern District of Wisconsin on Novem-
ber 27, 2007. The Plan defendants moved to dismiss 
on the ground that the plaintiffs had not exhausted 
the internal Plan remedies, but the district court 
denied the motion in November of 2008. Sometime 
thereafter, the Plans conceded the unlawfulness of 
the lump-sum provisions. 

 The parties filed cross-motions for summary 
judgment. The Plan defendants argued inter alia that 
the plaintiffs’ claims were time-barred. In March of 
2010, the district court partially resolved the sum-
mary judgment motions. At the outset, the court held 
that the applicable statute of limitations was Wiscon-
sin’s six-year contract limitations period. Wis. Stat. 
§ 893.43. 

 Next, the court had to determine when the plain-
tiffs’ claims accrued, a determination governed by 
federal law. See Young v. Verizon’s Bell Atl. Cash 
Balance Plan, 615 F.3d 808, 816 (7th Cir. 2010). The 
court was faced with three possible accrual dates. 
First, it could hold that the claims accrued in 1998 or 
1999, when the Plans distributed to participants 
SPDs and other informational material about the new 
cash balance Plan. Second, the court could hold that 

 
a cash balance plan. The relevant provisions of the two plans are 
substantively identical. Dates relevant to the statute of limita-
tions are different, but insignificantly so. To avoid repetition, we 
refer throughout to the dates that apply to the S.C. Johnson 
Plan. This opinion applies to all parties and resolves the entire 
appeal. 
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the claims accrued at the time the plaintiffs received 
their deficient lump-sum distributions. Third, it could 
hold that even the receipt of the lump-sum distribu-
tions did not start the limitations period, and so the 
plaintiffs’ claims accrued at some later, unspecified 
time. Wisely, the court had divided the plaintiffs into 
two subclasses: subclass A, plaintiffs who had re-
ceived their lump-sum distributions after November 
27, 2001 (six years prior to filing suit), and subclass 
B, plaintiffs who had received their lump-sum distri-
butions before November 27, 2001. The court held 
that the claims accrued when the plaintiffs received 
their lump-sum distributions; therefore, the subclass 
A plaintiffs were timely and the subclass B plaintiffs 
were untimely. 

 Since the Plan had admitted its wash calculation 
was unlawful, the court next had to consider subclass 
A’s recovery. The subclass A plaintiffs were entitled to 
the value, at the time of their lump-sum distribu-
tions, of future interest payments of 4% or 75% of the 
Plan’s investment return rate. Of course, there is no 
formula to capture that value conclusively since there 
is no way of knowing ex ante what the Plan’s annual 
investment returns will be. 

 Both the plaintiffs and the Plan defendants 
asked for summary judgment in favor of their pro-
posed method of calculating the wrongly deprived 
future interest credits. But the district court did not 
select a method. Instead, it “order[ed] that [the Plans] 
recalculate lump sum distributions pursuant to the 
requirements of the law.” The court further provided 
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that if the parties “are unable to reach an agreement 
. . . they remain free to resubmit the issue to the 
court. . . .” The court relied on Durand v. Hanover 
Ins. Group, Inc., 560 F.3d 436, 442 (6th Cir. 2009), 
as authority for delegating the recovery issue to the 
parties. 

 Unsurprisingly, the parties could not agree on a 
method of calculating future interest credits. The 
district court received further briefing on how to 
calculate the recovery,3 and issued an order resolving 
the matter in August of 2010. In so doing, the court 
credited the Plan defendants’ contention that they 
were entitled to deference in choosing the appropriate 
method. The court stated in relevant part, “[t]he court 
believes that Conkright[4] supports referral of the 
interest crediting rate question to the Plans and com-
pels a grant of deference to the Plans’ proposed method 
for recalculating lump sum distributions.” Then, the 
court selected a modified version of the Plan defen-
dants’ second proposed method, which provided that 
future interest should be calculated by using the 
Plans’ average return rate over the five years leading 
up to each participant’s lump-sum distribution. 

 
 3 The parties have supplied detailed briefing on several 
methods of calculating future interest credits, but our holding 
makes it unnecessary to discuss them in depth. 
 4 Conkright v. Frommert, 130 S. Ct. 1640 (2010). 
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 The plaintiffs timely appealed, and the Plans 
timely cross-appealed. We perceive the questions pre-
sented in this appeal to be as follows: 

1) Timeliness 

a) Did the plaintiffs’ injuries accrue when 
the Plan circulated information about 
the conversion to a cash balance plan in 
1998 and 1999? 

b) If not, did the plaintiffs’ injuries accrue 
when they received lump-sum distribu-
tions affected by the unlawful Plan pro-
vision? 

2) The Plaintiffs’ Recovery 

a) Should the district court determine how 
future interest credits should be valued 
for purposes of determining subclass A’s 
recovery, or should the parties? 

b) Is the Plan defendants’ proposed method 
of calculating future interest credits en-
titled to deference? 

c) How should the plaintiffs’ future interest 
credits be calculated? 

 
II. Analysis 

A. Statute of Limitations 

 Neither party is completely satisfied with the 
district court’s statute of limitations ruling. The Plan 
defendants argue that the court was correct to rule 
that subclass B was untimely, since their lump-sum 
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distributions occurred over six years before they filed 
their complaint. But the Plans would have us go 
farther and find subclass A untimely as well, because 
they believe all participants were informed of the 
relevant Plan provisions in 1999 (and the lawsuit was 
filed after 2005). The plaintiffs argue that the court 
was correct to rule that subclass A was timely, and 
that subclass B should also have been treated as 
timely because the lump-sum distributions did not 
start the statute of limitations clock. 

 As the district court appreciated, accrual of 
ERISA claims is governed by federal law, although 
the statute of limitations itself is borrowed from state 
law. See Young, 615 F.3d at 816. We have held that 
“[t]he general federal common law rule is that an 
ERISA claim accrues when the plaintiff knows or 
should know of conduct that interferes with the 
plaintiff ’s ERISA rights.” Id. at 817. Further, “a claim 
to recover benefits under § 502(a) accrues ‘upon a 
clear and unequivocal repudiation of rights under the 
pension plan which has been made known to the 
beneficiary.’ ” Id. (quoting Daill v. Sheet Metal Work-
ers’ Local 73 Pension Fund, 100 F.3d 62, 65 (7th Cir. 
1996)).5 

 
 5 Our accrual analysis differs from the district court’s 
because the district court relied on language that derives from 
cases considering violations of ERISA § 510, “Interference with 
protected rights.” See Tolle v. Carroll Touch, Inc., 977 F.2d 1129, 
1139 (7th Cir. 1992). The reason we formulated an independent 
accrual framework for § 510 claims in Tolle was precisely 

(Continued on following page) 
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 We affirm the district court’s rulings on the 
statute of limitations questions. Although it is a very 
close question, we disagree with the Plan defendants 
that certain SPDs and informational material dis-
tributed to Plan participants in 1998 and 1999 
amounted to an “unequivocal repudiation” sufficient 
to trigger the statute of limitations. 

 The record contains several Plan informational 
communications circulated around 1999 that touch on 
lump-sum distributions. The 1999 SPD stated, “[y]ou 
can choose from several payment options including a 
lump sum payment and several types of . . . annui-
ties. You can also choose to leave your money in the 
plan and continue to earn investment credits.” The 
SPD then described the lump-sum payment option as 
follows: “[t]he entire value of your account is paid in 
one payment. No further pension benefit will be 
available from the Company.” It later stated, “[y]ou 
can . . . choose to leave your money in your retirement 
account after you leave the Company up until age 65. 
Each year, your Cash Balance Account will receive an 
investment credit.” 

 We think that these SPD statements were inade-
quate to convey the crucial defect in the Plans: that 
early lump-sum distributions would not be increased 

 
because we believed that the considerations underlying accrual 
in cases brought under § 502(a) (like the present case) were dis-
tinguishable. We do not hold that the Tolle analysis is inappli-
cable, but we prefer to decide this case in reliance on accrual 
precedents specific to § 502(a). 
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to reflect the present value of future interest credits 
continuing to age 65. True, the 1999 SPD told partici-
pants that they would not earn investment credits if 
they left the Plan. But that would have been true 
even with a properly-functioning plan, because such a 
plan would incorporate the projected value of future 
interest payments into the lump sum and then dis-
continue those interest payments. And stating that 
“[t]he entire value of your account [will be] paid in 
one payment” does not elucidate how that value is 
decided. 

 The Plans’ “Investing in You” newsletters also 
touched on lump-sum distributions, although like the 
SPDs they usually left considerable room for uncer-
tainty. For instance, the statement that participants 
could think of their cash balance account as “much 
like a savings account” could be read to suggest that 
lump-sum distributions would be in the amount of 
the account balance only. But this was a generic 
comparison to illustrate the difference between the 
company’s traditional pension plan and the new cash 
balance plan. There was no explanation of how far 
the analogy carried, and a participant obviously 
would have been incorrect to assume that the cash 
balance plan was like a bank account in every re-
spect. It is true that several “Investing in You” news-
letters stated that a lump-sum distribution would be 
in the amount of the cash balance account. We con-
clude, although not without some difficulty, that this 
too was inadequate to initiate the limitations period, 
if only because these newsletters were obviously 
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meant to be a simplified explanation of a transition 
from one complicated plan structure to another. In 
the context in which it appeared, this incidental 
statement would not likely alert a participant that he 
was being deprived of something to which he might 
be entitled. We do not assume that a participant 
would have understood it to have a legal effect or to 
mean that the terms of the Plan itself unlawfully 
omitted the obscure future interest right. And a 
participant familiar with the right to future interest 
might still assume that the future interest credits 
would somehow be incorporated in the account bal-
ance. 

 In all, we think these SPD and newsletter state-
ments are a collection of hints. They are assembled in 
one place for purposes of this litigation, but from the 
perspective of Plan participants they appeared among 
the pages of various circulations distributed over the 
course of months. Although it is certainly possible 
that generic Plan communications can prospectively 
repudiate unequivocally participant rights, see, e.g., 
Winnett v. Caterpillar, Inc., 609 F.3d 404, 410 (6th Cir. 
2010),6 we note that the more traditional case in 
which recovery is barred involves some direct com-
munication to a participant who is actually pressing 

 
 6 In that case, the plan unequivocally repudiated a guaran-
tee of no-cost medical benefits by a statement in the SPD that 
after a certain trust was depleted, “monthly premium contribu-
tions from retirees will be required.” Id. 
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the issue.7 In the present case, given the relative 
obscurity of the right at issue, the fact that most of 
the Plans’ references to lump-sum distributions 
offered only oblique guidance about the crucial flaw 
at issue here, and the fact that the most illuminating 
statements were found in informal Plan newsletters 
as opposed to the more legally weighty SPDs, we 
think that there has been no clear and unequivocal 
repudiation of the participants’ rights to future inter-
est credits under ERISA. Accordingly, the district 
court properly held that the statute of limitations 
period did not begin in 1998 or 1999. 

 We further agree with the district court that 
when the participants received their lump-sum dis-
tributions, this served as an unequivocal repudiation 
of any entitlement to benefits beyond the account 
balance. As noted above, informational circulars con-
firmed that after a lump-sum distribution, no addi-
tional benefits would be forthcoming. Given that 
the distributions were calculated consistent with the 
Plan document and every Plan communication, the 

 
 7 See, e.g., Carey v. IBEW Local 363 Pension Plan, 201 F.3d 
44, 46 (2d Cir. 1999) (pension plan unequivocally repudiated 
Carey’s benefits with letter stating “you lost all your pension 
services credits due to the fact that you incurred a break in 
service prior to being vested.”); Daill v. Sheet Metal Workers’ 
Local 73 Pension Fund, 100 F.3d 62, 66 (7th Cir. 1996) (Union 
unequivocally repudiated Daill’s § 502(a)(1) claim for a pension 
when, in “[a] three-page letter, the fund carefully and compre-
hensively explained the basis for its decision” that Daill was ‘not 
entitled to a pension from Local 73.’ ”). 
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lump-sum distributions served as the final step of a 
clear repudiation of the participants’ entitlement to 
anything different. 

 We specifically reject the plaintiffs’ argument, in 
support of the thesis that the lump-sum distributions 
did not start the running of the statute of limitations, 
that they could not have understood their injury 
without seeing the full Plan document. Contrary to 
the plaintiffs’ argument, the Plan defendants did not 
improperly conceal the wash calculation in the Plan 
document; they never mentioned it to the participants 
because it was designed to have no effect. Moreover, 
the plaintiffs did not need to see the wash calculation 
language in the Plan to understand that they had 
received their account balance and nothing more. 
Beginning in 2003 the denial of future interest credits 
was unlawful under squarely applicable precedent 
from this court. See Berger, 338 F.3d at 763.8 

 
 8 Here, we must pause to address an argument by the 
plaintiffs that surfaced for the first time at oral argument. We 
discuss it in the interest of getting the law right. The plaintiffs 
referred to Walker v. Monsanto Co. Pension Plan, 614 F.3d 415 
(7th Cir. 2010), for the proposition that the right to future 
interest credits derives from the ERISA plan, and not from the 
ERISA statute. Thus, the plaintiffs argue, they needed to see the 
Plan document to know that they had been injured. We will not 
recount the complex and entirely distinguishable facts of Walker, 
because it does not say what the plaintiffs contend. The present 
plaintiffs did not need to reference the Plan to understand their 
injury; they needed to reference the ERISA statute and law 
interpreting it. Those sources may be obscure, but that will not 
be held against the defendants. 
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 The plaintiffs point to this court’s 2010 opinion in 
Young for the proposition that a lump-sum distribu-
tion does not start the statute of limitations clock. In 
Young, we stated, 

Verizon argues that Young’s claim accrued 
. . . when she received her lump-sum bene-
fit. . . . At that time, however, the parties’ 
dispute over the correct interpretation of the 
Plan had not developed. And nothing sug-
gests that the $286,095 payment that Young 
received should have been a red flag that she 
was underpaid. . . . The 1998 payment that 
Young received was not so inconsistent with 
her current claim for additional benefits as 
to serve as a clear repudiation. 

Young, 615 F.3d at 816. But Young does not control 
this case for two reasons. 

 First, the right that the lump-sum distribution 
needed to “clearly repudiate” was very different in 
Young. In that case, the trustees were ignoring a 
scrivener’s error in the Plan document and distrib-
uting lump sums that were smaller than the Plan 
literally prescribed. Id. at 814. Thus, the lump-sum 
distribution did not place Young on notice that the 
Plan was ignoring one factor in a complex formula in 
the plan document. Here, in contrast, the lump-sum 
distribution merely needed to show that participants 
would receive their account balance and no more. 
That simple fact is what made the Plans unlawful. 

 The second reason Young is not controlling is that 
unlike the present plaintiffs, the plaintiff in Young 
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exhausted the plan’s internal remedies. Id. at 814. 
She thereby furnished an alternative accrual date: 
the date the plan finally denied her claim. Young 
persuaded us that her lump-sum distribution did not 
alert her to her injury (for the reasons detailed 
above), so we gave her the benefit of the later accrual 
date. Id. at 816. In view of those facts, the present 
plaintiffs are not really asking to be treated like the 
Young plaintiff at all. They have been given a pass on 
exhausting their internal remedies, and they now 
invite us to extend Young by allowing them to slip by 
with no accrual date.9 We will not thereby approve 
nullification of the statute of limitations. Hence, we 
reject both the plaintiffs’ and the defendants’ objec-
tions to the district court’s conclusions on the limita-
tions issue. 

 
B. Who Chooses the Method of Calculating 

Subclass A’s Recovery 

 The Plan defendants argue that they are entitled 
to select the means of calculating subclass A’s recov-
ery. They point to a host of cases supporting the 
notion that ERISA fiduciaries are entitled to defer-
ence in their administration of the plan. In particular, 
they cite Conkright v. Frommert, 130 S. Ct. 1640 
(2010), for the proposition that their interpretations 

 
 9 Or at least, the plaintiffs would like us to apply an accrual 
date that presupposes that the injury was somehow concealed 
from them. We have rejected the plaintiffs’ theory that any such 
concealment has occurred. 
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of the Plan are entitled to a deference that survives 
despite an initial impermissible interpretation. Briefly, 
in Conkright the Supreme Court reiterated the policy, 
most prominently articulated in Firestone Tire & 
Rubber Co. v. Bruch, 489 U.S. 101 (1989), of deferring 
to Plan fiduciaries when they are interpreting Plan 
terms. The Court clarified that ERISA fiduciaries are 
not stripped of deference because of an initial im-
proper interpretation; they do not labor under a “one-
strike-and-you’re-out” regime. Id. at 1646. Accordingly, 
the Plan defendants argue, the district court should 
have selected their first proposal (the “spread meth-
od”), and alternatively, should not have modified their 
second method (the “five-year average”) before adopt-
ing it. 

 We do not credit the defendants’ argument that 
they are owed deference here, because they did not 
make a discretionary decision entitled to deference, 
and indeed they could not have. The reliance on 
Conkright is inapt because the issue here is not 
interpretation, and “Firestone is limited to questions 
of plan interpretation. . . .” Fletcher v. Kroger Co., 942 
F.2d 1137, 1139 (7th Cir. 1991). The doctrine “does not 
bring design decisions within ERISA.” Belade v. ITT 
Corp., 909 F.2d 736, 738 (2d Cir. 1990); see also 
Rasenack v. AIG Life Ins. Co., 585 F.3d 1311, 1315 
(10th Cir. 2009) (“Under trust principles, a deferen-
tial standard of review is appropriate when trustees 
actually exercise a discretionary power ‘vested in 
them by the instrument under which they act.’ ”) 
(citation omitted). 
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 Here, the Plan documents made a general grant 
of discretion to the Plan administrators in § 11.3, but 
did not give them discretion to amend the Plan terms; 
the power to amend was reserved by the company in 
§ 14.1. Cf. Brumm v. Bert Bell NFL Retirement Plan, 
995 F.2d 1433, 1437 (8th Cir. 1993) (describing a plan 
that gave the administrators “discretionary power ‘to 
define and amend the terms of the Plan and 
Trust. . . .’ ”). Moreover, the Plans’ generalized grant 
of interpretive discretion did not authorize the admin-
istrators to controvert the clear terms of the Plan. See 
Marrs v. Motorola, Inc., 577 F.3d 783, 786 (7th Cir. 
2009) (“The administrator is not by virtue of such a 
grant of authority free to disregard unambiguous 
language in the plan. . . .”); Call v. Ameritech Mgmt. 
Pension Plan, 475 F.3d 816, 822-23 (7th Cir. 2007) 
(“[U]nambiguous terms of a pension plan leave no 
room for the exercise of interpretive discretion by the 
plan’s administrator. . . .”); Cozzie v. Metropolitan Life 
Ins. Co., 140 F.3d 1104, 1108 (7th Cir. 1998) (“[E]ven 
[given a broad grant of discretion], the [administra-
tor] is bound by the terms of the document. Interpre-
tation and modification are different; the power to do 
the first does not imply the power to do the second.”). 

 These Plans did not give the administrators any 
discretion in how to calculate future interest for 
lump-sum distributees because the unlawful “wash” 
calculation was effectively codified in the Plans.10 

 
 10 In fact, the record contains several Plan documents, 
because there are two Plan defendants and because there were 

(Continued on following page) 
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Section 5.2 declared (incorrectly) that the cash bal-
ance account value equaled the “actuarial equivalent” 
of the value at age 65. And under § 5.5(e), that “actu-
arial equivalent” was to be the amount of any lump-
sum distribution. To further drive the point home, the 
Plan “deemed” the 30-year treasury rate to be “the 
reasonable rate of return . . . for purposes of [the 
actuarial equivalency] projection.” § 5.2 (emphasis 
added). And the definitions section, § 2.1, also defined 
the “actuarial equivalent” by reference to the 30-year 
treasury, and linked this value to the lump-sum 
distribution amount. Thus, projecting future interest 
credits with a different rate would have been an aban-
donment, not an interpretation, of the Plans’ terms. 
Such a projection would presumably have violated 
§ 11.2 of the Plan, which forbade the plan administra-
tor from adopting rules “contrary to the specific 
provisions of the Plan.”11 Accordingly, Plan defendants 
applied the wash calculation ministerially. 

 The Plan’s prescriptive approach to calculating 
lump-sum future interest credits, although now likely 

 
revisions over the course of the class period. We have reviewed 
the Plan documents thoroughly in connection with this discus-
sion. The language of the relevant provisions evolved over the 
relevant period, but not in a way that injected an opportunity for 
interpretation of the appropriate lump-sum distribution value. 
Indeed, it seems that the unlawful policy actually became more 
explicit over time. 
 11 See also 29 U.S.C. § 1104(a)(1)(D) (requiring plan fiduci-
aries to manage the plan “in accordance with the documents and 
instruments governing the plan. . . .”). 
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regretted, was consistent with a controlling IRS regu-
lation. IRS Notice 96-8, the authority of which we 
have recognized,12 specifically requires (1) that a cash 
balance plan dictate a projection method; and (2) that 
the prescribed method must not allow discretion. The 
Notice states in relevant part, 

A frontloaded interest credit plan [13] that spe-
cifies a variable outside index for use in de-
termining the amount of interest credits 
must prescribe the method for reflecting future 
interest credits in the calculation of an em-
ployee’s accrued benefit. In order to comply 
with [I.R.C.] section 401(a)(25), the method, 
including actuarial assumptions, if applica-
ble, must preclude employer discretion. 

IRS Notice 96-8, “Cash Balance Pension Plans,” 1996-
1 C.B. 359 (Feb. 5, 1996) (emphasis added). These re-
strictions allow a cash balance plan to comply with 
the requirement in I.R.C. § 401(a)(25)14 that plan 

 
 12 See Berger, 338 F.3d at 762; see also West v. AK Steel Corp. 
Ret. Accumulation Pension Plan, 484 F.3d 395, 410 (6th Cir. 
2007); Esden, 229 F.3d at 168-69. 
 13 A “frontloaded interest credit plan” is simply a cash 
balance plan that pays the participant interest for the period 
between leaving the plan and age 65. A cash balance plan must 
be frontloaded to be tax-qualified. See Berger, 338 F.3d at 762. 
 14 I.R.C. § 401 sets forth the basic prerequisites to enjoy the 
preferential tax treatment the Code provides for retirement 
plans. Thus, a plan that fails to “comply with Section 
401(a)(25)” would, for all practical purposes, fail altogether. 
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benefits be “definitely determinable.” Esden, 229 F.3d 
at 166. 

 In sum, the Plan defendants did not exercise 
interpretive discretion over the projection rate for 
calculating future interest credits. Nor did the Plan 
terms permit such interpretation. Therefore, this is 
not case about the fiduciaries’ construal of the Plan, 
and the Supreme Court’s Firestone and Conkright 
decisions have little authoritative to say. Especially 
given the IRS Notice, we are loath to convert this into 
a matter of Plan discretion for the first time in con-
nection with calculating damages for participants 
who have long since left the Plans.15 In hindsight, it 
seems that the defendants had no way to escape 
being accountable for the unlawful wash calculation 
once it was codified in the Plans (other than perhaps 
procuring an amendment of the Plan terms from the 

 
 15 In this connection, we must reject as too clever by half the 
Plan defendants’ argument that they should be allowed the 
discretion to adopt a new method that does not permit discretion 
in its application. Formally, the interest crediting method must 
be prescribed in the plan, and the only persons who can amend 
these Plans are the employers – precisely the persons forbidden 
from exercising discretion in Notice 96-8. Technicalities aside, 
the defendants’ proposed distinction between discretion in 
formula selection and formula application is illusory in this 
scenario, because the recovery calculation method will only be 
used one time. The defendants are asking to control the only 
calculation that matters. We think that conferring on the Plan 
defendants the discretion to devise the entire formula ex post 
would miss the point of the IRS Notice, and I.R.C. § 401(a)(25). 
See also Treas. Reg. 1.411(d)-4, Q & A-4, Q & A-5 & Q & A-7. 
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employer). This was an unfortunate predicament for 
the Plan defendants, but that does not mean they are 
now entitled to deference in calculating the plaintiffs’ 
post-hoc recovery. 

 Someone, however, must choose a method for 
making the inherently uncertain estimate this case 
requires. As no ERISA-specific exception applies, the 
district court should assume its accustomed responsi-
bility for calculating the plaintiffs’ recovery. That has 
been the prevailing practice in comparable cases. See 
Esden, 229 F.3d at 177 (“It shall be for the district 
court in the first instance to determine the proper 
projection rate for the calculation of damages. . . .”); 
West v. AK Steel Corp. Ret. Accumulation Pension 
Plan, No. 1:02-cv-0001, 2005 U.S. Dist. LEXIS 37863, 
at *5-6 (S.D. Ohio Dec. 19, 2005) (“While the financial 
impact is evident and not trivial, the Court again 
rejects Defendants’ argument that the 30-year Treas-
ury rate should be used.”), aff ’d, 484 F.3d 395 (6th 
Cir. 2007); Berger v. Xerox Ret. Income Guar. Plan, 
231 F. Supp. 2d 804, 820 (S.D. Ill. 2002) (“As to De-
fendants’ contention that the Court should refer this 
case to the . . . administrator to determine the proper 
rates for calculating benefits for . . . participants, the 
Court rejects this position.”), aff ’d as modified, 338 
F.3d 755 (7th Cir. 2003)16; Lyons v. Georgia-Pacific 

 
 16 The Plan defendants urge that this court’s Berger decision 
supports their belief that their calculation method is entitled to 
deference. The reality is quite the opposite, since the district court 
rejected that argument and was affirmed on appeal. Since the 
Berger defendants apparently did not raise the deference issue 

(Continued on following page) 
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Corp. Salaried Emples. Ret. Plan, 196 F. Supp. 2d 
1260, 1266 (N.D. Ga. 2002) (“[B]ased on the Eleventh 
Circuit’s opinion [in the same litigation] . . . the court 
concludes that [a specified rate] is the appropriate 
interest crediting rate.”); but see Durand, 560 F.3d at 
442 (stating that the district court on remand “could 
simply award injunctive relief that requires [the Plan 
defendant], in the first instance, to do what the law 
requires.”). The Plans are undoubtedly correct that 
determining how to measure future interest presents 
special challenges, but estimating damages is often a 
speculative, counterfactual inquiry. The district court 
is practiced in this discipline and is equal to the task 
in this case. 

 
C. Method of Calculating Future Interest 

Credits on Remand 

 In view of the above conclusions, we believe the 
best procedure is to reverse the district court to the 
extent that it held that some deference was owed 
to the Plan defendants’ preferred calculation meth-
od. We cannot be certain that this belief did not 
inform the court’s selection of the “five-year average” 
approach. After all, this methodology originated with 
the Plan defendants.17 

 
on appeal, we did not opine on it. So Berger either offers the 
defendants no support or undermines their position. 
 17 This is not to say that we perceive any problem with the 
five-year average methodology the district court adopted. It seems 
a great deal more administrable than the plaintiffs’ probabilistic 

(Continued on following page) 



24a 

 For the foregoing reasons, we AFFIRM in part, 
REVERSE in part and REMAND for proceedings18 con-
sistent with this opinion. 

 
“stochastic” method, and more closely tied to the Plans’ actual 
interest crediting method (which is based on investment returns) 
than is the defendants’ interest rate-based “spread” method. 
Although we do not decide the question, we note that Treasury 
“safe harbor” regulations and several precedents support the use 
of such an average. See Treas. Reg. 1.401(a)(4)-8(c)(3)(v)(B); 
Berger, 338 F.3d at 760; Esden, 229 F.3d at 170. 
 18 We assume that the proceedings on remand need not be 
lengthy or burdensome since the district court has already re-
ceived extensive briefing on possible future interest crediting 
methods. The district court simply needs to select an interest 
crediting method with the understanding that it is in charge of 
the decision. 
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Opinion 

ORDER 

J.P. STADTMUELLER, District Judge. 

 On September 16, 2010, plaintiffs filed a Motion 
to Alter or Amend Judgment (Docket # 253) pursuant 
to Federal Rule of Civil Procedure 59(e). The case 
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arises from two consolidated class-action disputes 
under the Employee Retirement Income Security Act 
(“ERISA”), 29 U.S.C. § 1001, et seq. Plaintiffs’ motion 
seeks amendment of the August 19, 2010 judgment 
(Docket # 247) entered by the court directing defen-
dants Retirement Plan for Employees of S.C. Johnson 
& Sons, Inc. (“the SCJ Plan”) and Retirement Plan for 
Employees of JohnsonDiversey, Inc. (“the JDI Plan,” 
collectively, “the Plans”) to apply a true five-year 
average of crediting rates to determine the value of 
underpayments made to certain plaintiff subclasses. 
Based upon the following discussion, the court will 
grant the motion in part and deny it in part. 

 
BACKGROUND 

 Plaintiffs are former and current participants in 
the Plans who brought class action suits successfully 
alleging ERISA violations. Collectively, plaintiffs al-
leged two ERISA violations, the relevant allegation 
being a “lump sum” claim charging the Plans with 
incorrectly calculating lump sum distributions made 
to pre-retirement age participants. This ultimately 
successful claim alleged a failure to apply a “whip-
saw” calculation.1 The court certified two general 

 
 1 “whipsaw” calculation is the method of calculating the 
actuarial equivalence of the annuity a plan participant in a cash 
balance plan would have received if he or she had waited until 
normal retirement age to receive benefits. The calculation first 
projects a hypothetical account balance forward to retirement 
age at the plan’s future interest crediting rate, then discounts 

(Continued on following page) 
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classes, the “SCJ Class” and the “JDI Class.” The SCJ 
Class includes all persons for whom the SCJ Plan 
ever maintained a notional account, whereas the JDI 
Class includes only persons for whom the JDI Plan 
maintained a notional account prior to January 1, 
2004. The court also certified four subclasses for the 
“lump sum” claim relevant to this motion. These sub-
classes contain plan participants who received lump 
sum distributions prior to normal retirement age. 
Each general class has two subclasses, “A” and “B,” 
distinguished by the date participants received a lump 
sum distribution. SCJ Lump Sum Subclass A includes 
SCJ Plan participants who received a distribution 
between November 27, 2001, and August 17, 2006. 
SCJ Lump Sum Subclass B members received a dis-
tribution between January 1, 1998, and November 27, 
2001. JDI Lump Sum Subclass A includes JDI Plan 
participants who received a distribution between 
March 13, 2002, and August 17, 2006. JDI Lump Sum 
Subclass B members received a distribution between 
January 1, 1998, and March 13, 2002. 

 On March 26, 2010, the court issued an order 
granting in part and denying in part cross-motions for 
summary judgment. (Docket # 203). That order granted 
summary judgment to SCJ Lump Sum Subclass A 
and JDI Lump Sum Subclass A plaintiffs (collectively, 

 
the balance back to the appropriate value on the date the 
participant left the employer. See Berger v. Xerox Corp. Retire-
ment Income Guarantee Plan, 338 F.3d 755, 760 (7th Cir.2003); 
Esden v. Bank of Boston, 229 F.3d 154, 159 (2d Cir.2000). 
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“Subclass A plaintiffs”) on their claims that the Plans 
violated ERISA §§ 203(e) and 205(g) by failing to 
properly calculate lump sum distributions and thus 
paying less than the present value of accrued bene-
fits. However, the court declined at that time to 
express an opinion on the appropriate calculation of 
lump sum distributions, denying both parties sum-
mary judgment on the issue and instead directing the 
Plans to recalculate the distributions in accordance 
with the law. The March 26 order also granted the 
Plans summary judgment as to the claims of the SCJ 
Lump Sum Subclass B and JDI Lump Sum Subclass 
B plaintiffs (collectively, “Subclass B plaintiffs”) be-
cause the court found the claims time-barred. 

 After failing to agree on an appropriate calcu-
lation, the parties submitted supplemental briefs. On 
August 19, 2010, the court ordered the Plans to apply 
a true five-year average of crediting rates to deter-
mine underpayments made to Subclass A plaintiffs. 
(Docket # 246). Plaintiffs now move for amendment of 
the underlying judgment. 

 
ANALYSIS 

 Plaintiffs raise two independent requests for 
amendment in their motion. The first asks the court 
to amend the judgment to include recovery for Sub-
class B plaintiffs in light of a recent Seventh Circuit 
opinion. The second requests the court alter the judg-
ment in order to clarify three issues related to calcu-
lating underpayments. A court may alter or amend a 
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judgment already entered. Fed.R.Civ.P. 59(e). Rule 
59(e) states no specific standard for amending a judg-
ment, but Seventh Circuit precedent provides guid-
ance. An intervening change in the law justifies 
amendment under Rule 59(e). Cato v. Thompson, 118 
Fed. App’x 93, 96 (7th Cir.2004). Otherwise, such a 
motion requires the movant to either present newly 
discovered evidence, or “clearly establish[ ]  a mani-
fest error of law or fact.” Cnty. of McHenry v. Ins. Co. 
of the W., 438 F.3d 813, 819 (7th Cir.2006); see also, 
e.g., Harrington v. City of Chi., 433 F.3d 542, 546 (7th 
Cir.2006). A “manifest error” means “wholesale disre-
gard, misapplication, or failure to recognize control-
ling precedent on the part of the court.” Id. (internal 
quotation omitted). However, “Rule 59 is not a vehicle 
for rearguing previously rejected motions.” Oto v. 
Metropolitan Life Ins. Co., 224 F.3d 601, 606 (7th 
Cir.2000). 

 Plaintiffs’ argument that a recently decided Sev-
enth Circuit case mandates that this court reverse its 
position on whether Subclass B plaintiffs’ claims are 
time barred does not satisfy the Rule 59(e) standard. 
That case does not represent an intervening change 
in the law, despite plaintiffs’ creative reading, nor does 
its application of precedent clearly establish manifest 
error on the part of this court. As to the calculation 
issues, plaintiffs are correct that the JDI Plan may 
not sidestep the court ordered application of a true 
five-year average by claiming that there is no 1998 
interest rate for it to use. The JDI Plan was spun off 
from the SCJ Plan and the Plans’ own submissions to 
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this court indicate that the JDI Plan contemplated 
using the SCJ Plans’ 1998 interest rate in calculating 
a five-year average for those members who received a 
distribution in 2002. As such, the court will amend 
the judgment to clarify this point. However, as to the 
issues of whether 4% is a proper crediting rate for the 
year of distribution, and what specific interest rate to 
use for 1997, the court finds no justification sufficient 
to support amending the judgment. Thus, on the 
basis of the following analysis, the court will grant in 
part and deny in part the 59(e) motion. 

 
I. AMENDMENT TO INCLUDE SUBCLASS B 

PLAINTIFFS 

 Plaintiffs argue that the Seventh Circuit’s opin-
ion in Young v. Verizon’s Bell Atl. Cash Balance Plan 
is either an intervening change in the law, or estab-
lishes manifest error on the part of the court.2 Plain-
tiffs base their argument on two paragraphs from the 
case, but neither support amending the judgment. 
Young dealt with a similar, yet distinct, situation as 
the one in this case. There, the plaintiff, Young, re-
ceived an allegedly miscalculated lump sum distribu-
tion in 1998, but did not file suit until 2005. Young, 
615 F.3d 808, 813-14 (7th Cir.2010). Prior to filing 
suit, Young filed a claim with the Claims Review Unit 

 
 2 Plaintiffs make fleeting reference to manifest injustice as 
well, but essentially treat it as the same standard as manifest 
error, thus the court will simply analyze manifest error. 
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at Verizon in 2004, ultimately resulting in denial in 
2005. Id. Both parties agreed that a four-year statute 
of limitations applied, but disagreed as to when the 
injury accrued. Id. at 816. The court of appeals found 
the claim was not time barred, first explaining the 
rule that “a claim to recover benefits under § 502(a) 
accrues ‘upon a clear and unequivocal repudiation of 
rights under the pension plan which has been made 
known to the beneficiary.’ ” Id. (citing Daill v. Sheet 
Metal Workers’ Local 73 Pension Fund, 100 F.3d 62 
(7th Cir.1996)). 

 
A. Intervening Change in, Disregard of, 

or Failure to Recognize Precedent 

 It is at this point in the Young opinion that the 
answer is provided. In citing Daill, the Young court 
clearly applies the same precedent as this court 
applied in finding the Subclass B plaintiffs’ claims 
time barred. (See March 26, 2010 Order 20-22) 
(Docket # 203). Plaintiffs attempt to sidestep this by 
claiming that they do not proffer Young as a change in 
the law, but rather a “binding” “understanding” of the 
test that is at odds with this court’s. (Pl.’s Reply Br. 2) 
(Docket # 262). But plaintiffs’ argument is unclear. 
If they allege that this court’s order was a mis-
understanding, then they are alleging misapplication, 
which the court addresses below. If they are alleging 
that Young’s exact outcome is binding, then they are 
alleging either a new rule or, again, a misapplication 
of precedent in a factually indistinguishable scenario. 
In any event, by its citation to Daill, Young is not a 
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new rule and thus is not an intervening change in the 
law. 

 This is further evidenced from the rest of the 
Seventh Circuit’s analysis, wherein it found that 
“Young did not receive a clear repudiation of her claim 
. . . until 2005, when Verizon’s Review Committee re-
solved her administrative appeal. . . . Prior to denying 
Young’s administrative claim, Verizon did not inform 
Young that it rejected her interpretation of the Plan.” 
615 F.3d at 816. It continued, disagreeing with 
Verizon’s argument, stating that the claim did not 
accrue in 1998 because 

[a]t that time . . . the parties’ dispute over 
the correct interpretation of the Plan had not 
developed. And nothing suggests that the . . . 
payment that Young received should have 
been a red flag that she was underpaid. The 
1998 payment that Young received was not 
so inconsistent with her current claim for 
additional benefits as to serve as a clear 
repudiation. 

Id. (internal citation omitted). Thus, the Seventh 
Circuit concluded that Young did not receive a clear 
and unequivocal repudiation. That is the extent of the 
appellate court’s analysis, and displays no more than 
an application of the law – the same law applied here 
– to the facts of that case. 

 Plaintiffs attempt to argue that Young consti-
tutes new precedent by holding that there is no “clear 
and unequivocal repudiation” where a participant 
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receives payment without an explicit statement in-
forming them that the Plan considered and rejected 
the alternative interpretation which would later be 
asserted. (Pl.’s Mot. to Alter or Amend 4). But Young 
holds no such thing. Tellingly, the Young court did not 
state that an initial disbursement, alone, may never 
serve as a clear and unequivocal repudiation, just 
that the one at issue did not suffice. The court of ap-
peals also never held that any such repudiation must 
be made through “explicit” statement, let alone used 
that term. Young, in fact, reaffirms that inconsistency 
alone can be sufficient to establish repudiation.3 In 
total, these considerations thoroughly illustrate that 
Young is simply a different application, to different 
facts, of the same rule applied by this court. And 
because Young is not a different rule, neither can its 
analysis support a finding that the court effected a 
wholesale disregard of or failure to recognize con-
trolling precedent. This court applied the same prece-
dent laid out in Daill and thus did not disregard it or 
fail to recognize it. Therefore, there is no intervening 
change in the law or manifest error through disregard 
of, or failure to recognize controlling precedent. 

 

 
 3 In describing Young’s payment as “not so inconsistent” 
with her claim, the court implied the possibility of a payment 
that is “so inconsistent” as to serve as clear repudiation. This is 
bolstered by the court’s indication that a payment can serve as a 
“red flag.” Had the Young court intended to require an explicit 
statement detailing the repudiation, it would have said so. 
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B. Wholesale Misapplication of Precedent 

 As to manifest error by wholesale misapplication, 
plaintiffs may question whether the court misapplied 
that same standard provided in Daill and cited in 
Young, but they have already requested the court to 
reconsider this ruling once, and the court did not find 
in their favor. (Pl.’s Mot. for Reconsideration) (Docket 
# 204); (June 30, 2010 Order) (Docket # 217). As 
previously noted, a Rule 59(e) motion is not a vehicle 
for re-arguing the same issue. Thus, the court may 
deny the motion on that basis alone. 

 However, for the sake of thoroughness, the court 
will explain the distinctions between Young and this 
case that are sufficient to place the decision outside 
the “wholesale misapplication of precedent” standard. 
Plaintiffs argue here that: (1) the Plans “did not in-
form” Subclass B plaintiffs of the rejected interpre-
tation until just recently; (2) at the time of payment, 
the parties’ dispute over the correct interpretation 
had not yet developed; (3) nothing suggested the 
amount of disbursement should have been a “red flag”; 
and (4) the payments were not so inconsistent with 
the current claim as to serve as a clear repudiation. 
Plaintiffs draw these objections from the text of 
Young and attempt to elevate them to elements of a 
new test. For the reasons discussed above, that is not 
the correct reading. As noted previously, a cause of 
action in a case such as this “accrues upon a clear and 
unequivocal repudiation of rights under the pension 
plan which has been made known to the beneficiary.” 
Daill, 100 F.3d at 66. However, plaintiffs’ objections 
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do illustrate Young’s application of the Daill test and 
so the court will discuss and distinguish each. 

 
1. Failure to Inform 

 In Young, the court noted that “[p]rior to denying 
Young’s administrative claim, Verizon did not inform 
Young that it rejected her interpretation of the Plan.” 
Young, 615 F.3d at 816. Plaintiffs argue that the 
Plans did not inform Subclass B plaintiffs that they 
held the wrong interpretation. However, as discussed 
above, “informing” a participant of repudiation does 
not require explicit statement; the Young court merely 
found that the lump sum distribution was not itself 
sufficient to serve as notice of repudiation. Here, the 
court did find the distribution sufficient. 

 Further, repudiation need not relate to an “inter-
pretation” at all. Young references an interpretation 
because, under the facts of the case, both parties held 
different interpretations of the application of the 
plan. In Young, the master plan document differed 
from the summary plan document and other com-
munications between Verizon and plan members. 615 
F.3d at 813-15. The master plan document contained 
what was eventually determined to be a scrivener’s 
error, calling for computation of lump sum distri-
butions by application of the same “transition factor” 
twice, instead of once, as intended. Id. Thus, Verizon, 
aware of the error, had always interpreted and 
communicated the calculation as only making use of 
one transition factor, whereas Young, after obtaining 
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the master plan document, came to an interpretation 
that the calculation must in fact apply the transition 
factor twice. Id. That is distinguished from this case, 
wherein no parties ever held differing interpretations 
of how to calculate the lump sum distributions. 
Instead, here, the impropriety occurred on the basis 
of an altogether illegal calculation, apparent simply 
from the fact that distributions were the exact 
present value and not any increased amount that 
might indicate actuarial equivalence. Daill requires 
only a repudiation of rights. That is exactly what hap-
pened here when the Plans disbursed payment with 
no whipsaw adjustment, i.e., payment that was not 
the actuarial equivalent, as required under ERISA. 

 Moreover, to accept plaintiffs’ argument would 
create a situation in which a plan member could 
virtually never violate the statute of limitations. 
According to their argument, plan members could 
harbor any interpretation they wished, for as long as 
they wished, so long as the plan never gave them 
a statement divining their interpretation and reject-
ing it. Plan members could then allow prejudgment 
interest to accrue in the meantime. In essence, plain-
tiffs argue that, while the plan document clearly 
required distribution of the actuarial equivalent,4 plan 
members are justified in holding an incorrect interpre-
tation, counter to the language of the plan document, 

 
 4 (Decl. of Daniel DeBaker Ex. C, at § 5.5(e)) (Docket # 131-
1); (Decl. of Todd Blazei Ex. 1, at § 5.5(e)) (Docket # 133-1). 



37a 

and that when the plan distributed a lump sum 
clearly in violation of the interpretation contained in 
the plan document, no injury accrued because plan 
members either did not read or did not understand 
the plan. All of this runs counter to the “policy of re-
pose” underlying statutes of limitations. See Ledbetter 
v. Goodyear Tire & Rubber Co., Inc., 550 U.S. 618, 
630 (2007). 

 Instead, Young is more properly read in a holistic 
manner, acknowledging that where a disbursement 
alone is insufficient notice, a plan will likely need to 
take additional action in order for the injury to 
accrue. But here, the court found a clear repudiation 
where plan members very obviously did not receive 
the actuarial equivalent of their pension at normal 
retirement age. This conclusion is not so grossly in-
correct, in light of Young’s leaving the door open for a 
lump sum that serves as a repudiation in and of 
itself, as to constitute a wholesale misapplication of 
precedent required for a finding of manifest error of 
law. 

 
2. Development of Dispute 

 In finding a lack of clear and unequivocal repu-
diation, the Young court noted that, in conjunction 
with the fact that the payments themselves did not 
indicate repudiation, “the parties’ dispute over the 
correct interpretation of the Plan had not developed.” 
615 F.3d at 816. However, this court found the 
payment itself sufficient repudiation. Further, this bit 
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of analysis is again offered in reference to whether 
Verizon repudiated the interpretation. Because Young 
did not yet hold the interpretation at issue, the 
dispute had not developed. But this phrase should not 
be read out of the context of the court’s whole 
analysis: it is not necessary that the parties have held 
interpretations at odds with each other, only that the 
Plans’ actions repudiated the participants’ rights 
under ERISA. Thus, in this case, arguing that the 
dispute had not yet developed is little more than 
arguing that the Subclass B plaintiffs had yet to 
determine their injury was actionable, a position the 
court has already rejected and need not decide again. 
Plaintiffs again fail to show manifest error on the 
part of the court. 

 
3. Amount of Disbursement as Signal, 

and Inconsistency 

 Because of their close relation, the court will deal 
with plaintiffs’ arguments regarding points three and 
four together. They argue that nothing about the 
disbursements Subclass B plaintiffs received should 
have been a “red flag” indicating repudiation because 
they received exactly what they expected according to 
the Plans’ description of the way the accounts and 
lump sum payments worked. Plaintiffs also argue that 
the payment received was not so inconsistent with 
the current claim as to serve as a clear repudiation. 
These points again merely re-hash arguments from 
the previous Rule 59(e) motion. But even addressing 
these points, the plan documents clearly require 
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distribution of the actuarial equivalent. (Decl. of 
Daniel DeBaker Ex. C, at § 5.5(e)); (Decl. of Todd 
Blazei Ex. 1, at § 5.5(e)). Thus, any amount dis-
tributed to Subclass B plaintiffs that was exactly the 
same as present day value was clearly not the 
actuarial equivalent, and thus a repudiation of the 
right to receive such. And to the extent plaintiffs 
argue that Subclass B plaintiffs should not be 
expected to know such details, the court has already 
explained its disagreement with that position in its 
prior order on reconsideration. Plaintiffs again fail to 
establish manifest error. 

 Ultimately, plaintiffs oversimplify and misread 
the holdings of both this court and the Seventh 
Circuit in Young. Plaintiffs claim that this court held 
that any payment made “is a repudiation . . . of any 
claim the pensioner may ever assert for anything 
more,” and that Young held that “mere payment of a 
cash balance lump sum . . . does not constitute such 
repudiation.” (Pl.’s Reply Br. 2). But unfortunately for 
plaintiffs, both holdings are more nuanced than they 
make out. Because Young is not a change in the law, 
that ground is insufficient to support amending the 
judgment. Additionally, because the court already 
ruled on the issue of manifest error, it will not rule 
again. However, even were it to reach the merits, 
comparison of this case to Young does not establish 
manifest error. Therefore, the court will deny the 
motion as to including Subclass B plaintiffs in the 
judgment. 
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II. CALCULATION ISSUES 

 Plaintiffs make three requests related to the 
remedy ordered. First, they argue that the Plans 
should not be permitted to use the plan documents’ 
automatic 4% earning crediting rate in determining 
the crediting rate for the year of distribution. Second, 
they argue that the JDI Plan should not be permitted 
to use a four-year average of crediting rates, rather 
than the five-year average ordered by the court, in 
determining some underpayments. Finally, the plain-
tiffs assert that a 1997 rate of 15.98% should be used 
in determining the five-year average. In addition to 
the Rule 59(e) standard of intervening change in 
law, introduction of new evidence, or manifest error, 
alteration of a judgment is also permissible for pur-
poses of clarification by the court. See Tri-State Bus. 
Machs., Inc. v. Lanier Worldwide, Inc., 221 F.3d 1015, 
1019 n. 2 (7th Cir.2000) (“a Rule 59(e) motion could be 
the proper means of attacking a judgment in circum-
stances where the moving party seeks to change or 
clarify the judgment”); Lentomyynti Oy v. Medivac, 
Inc., 997 F.2d 364, 368 (7th Cir.1993) (agreeing that 
“a motion to clarify judgment may qualify as a proper 
Rule 59(e) motion”); Charles v. Daley, 799 F.2d 343, 
348 (7th Cir.1986) (accepting that Rule 59 alterations 
may “change[ ]  matters of substance, or resolve[ ]  a 
genuine ambiguity”). Because the court in fact ordered 
the Plans to use a true five-year average in deter-
mining the extent of underpayments, it will clarify 
its order to reflect that the JDI Plan must use the 
1998 interest rate from the SCJ Plan in constructing 
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a five-year average for members receiving distribu-
tions in 2002. However, the court declines to amend 
the judgment as far as requiring recalculation of the 
year of distribution rates or mandating a particular 
1997 interest rate be used. 

 
A. Crediting Rate for Year of Distribution 

 Plaintiffs argue that because the court found that 
using an automatic 4% earnings crediting rate as-
sumption for the year of distribution in determining 
the five-year average for projection purposes would 
violate ERISA, it would also be impermissible to use 
the 4% rate for the year of distribution in deter-
mining the ending account balance before applying 
the whipsaw calculation. However, this claim was not 
raised before the court, and any failure of the August 
19, 2010 order and judgment to prevent such use is 
not manifest error of law or fact, nor is there new 
evidence or an intervening change in the law. 

 “[A]n argument raised for the first time in a Rule 
59(e) motion is waived.” Estremera v. United States, 
442 F.3d 580, 587 (7th Cir.2006). The briefing, and 
the court’s decision and order, addressed only the use 
of the 4% rate for projection purposes. Though plain-
tiffs state that they previously argued the point in 
their supplemental briefing on the summary judg-
ment motion, the only discussion is contained in one 
sentence and an accompanying footnote. (Pl.’s Supple-
mental Br. in Supp. 9-10 & 10 n. 14) (Docket # 243). 
Though mentioned, it was not fully developed as an 
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argument. Further, to the extent plaintiffs did discuss 
the issue, they did so only in supplemental briefing 
on the question of what methodology the Plans should 
use in determining the proper projection rate for 
whipsaw calculations. At no point before the issue 
was narrowed to the proper projection methodology 
did plaintiffs discuss or otherwise draw the court’s 
attention to this aspect of the plan as a defect. Thus, 
plaintiffs appear to have waived the argument. 

 Even if plaintiffs did not waive the argument, 
however, it does not persuade the court that amend-
ment by Rule 59 is either appropriate or required. 
According to the specific text of the plan documents, 
for the year in which distribution is made, earnings 
are credited for that year at a rate of 4%. (Decl. of 
Daniel DeBaker Ex. C, at § 5.3); (Decl. of Todd 
Blazei Ex. 1, at § 5.3). Plaintiffs point out that the 
court found that rate improper for developing true 
five-year averages. While they are correct, the court 
was determining the projection rate methodology 
precisely because the plans did not already contain a 
proper one. The court’s decision reflected the fact that 
use of an arbitrary 4% rate in the five-year average to 
determine a fair estimate of future credits was an 
unreasonable exercise of the Plans’ discretionary 
power. Here, rather, there is no exercise of plan dis-
cretion; the year-of-distribution crediting rate is set 
by the terms of the plans. Nonetheless, plaintiffs as-
sert that the use of 4% as the crediting rate in the 
year of distribution is a violation of ERISA because it 
effects a forfeiture of accrued benefits in any year 
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where the earning credit ultimately exceeded 4%. 
However, according to the plans, even if members 
wait until the normal retirement age to take their 
benefits, the benefits are calculated in the same man-
ner, including a 4% earnings credit for the year in 
which payment begins. (Decl. of Daniel DeBaker Ex. 
C, at §§ 5.2, 5.3, 5.5); (Decl. of Todd Blazei Ex. 1, at 
§§ 5.2, 5.3, 5.5). Thus, there does not appear to be 
any underpayment by failing to credit members for 
the actual interest rate during the year of distri-
bution when receiving a lump sum payment. Without 
more, plaintiffs have not shown a wholesale misappli-
cation, disregard of, or failure to recognize controlling 
precedent. In the court’s discretion, given that plain-
tiffs appear to have waived the argument and have 
not shown manifest error, it will decline to decide this 
issue on a Rule 59(e) motion. 

 
B. True Five-Year Average 

 Plaintiffs also ask for a clarification in the judg-
ment concerning whether the JDI Plan may use a 
four-year average in valuing the underpayments made 
to members who received a distribution in 2002. The 
Plans argue that because the JDI Plan did not begin 
until January 1, 1999, there exists no fifth data point, 
an interest rate for 1998, from which a five-year aver-
age can be drawn. The Plans also argue that use of a 
four-year average is consistent with U.S. Department 
of the Treasury (“Treasury”) regulations. Both argu-
ments fail. 
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 The Plans point to the table provided in the 
court’s August 19, 2010 Order (Docket # 246) wherein 
the court noted that there is no 1998 crediting rate 
for the JDI Plan. (August 19 Order at 6). It is 
certainly accurate to say that the JDI Plan did not 
exist per se before 1999. However, the same charts 
illustrate why the JDI Plan can and should use the 
SCJ Plan’s 1998 data point in constructing a five-year 
average. The charts, though presented in boxes with 
borders, are otherwise pulled directly from the Plans’ 
own proposed findings of fact. (Defs.’ Joint Supple-
mental Proposed Findings of Fact ¶ 49) (Docket # 244). 
The Plans offered the charts to support their origi-
nally proposed modified five-year average methodol-
ogy, in which the Plans would construct a five-year 
average using a 4% rate for the year of distribution. 
Id. at ¶¶ 49-52. The smoking gun appears in the 
Plans’ own application of the method for JDI Plan 
members who received distributions in 2002: the re-
sulting average is derived from using the SCJ Plan’s 
10.08% rate in 1998, despite a “Not applicable” rate 
found for the JDI Plan in 1998. Id. at ¶ 51, 49. Thus, 
it is clear to the court that even under the Plans’ 
original conception of a five-year average, the JDI 
Plan anticipated using the SCJ Plan’s 1998 crediting 
rate in constructing a five-year average for JDI Plan 
members. As such, the Plans are not justified in now 
arguing that the JDI Plan should use only a four-year 
average for determining the underpayment to mem-
bers who received a distribution in 2002. It is of no 
concern that the JDI Plan technically did not exist in 
1998, because it, and its members, were merely spun 
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off from the SCJ Plan. (Def.’s Answer to Second Am. 
Compl. ¶ 33) (Docket # 96); (Defs.’ Joint Resp. to Pls.’ 
Proposed Findings of Fact ¶ 5) (Docket # 162). More-
over, the fact that the JDI Plan members were spun 
off lends greater support to use of the SCJ Plan’s 
1998 rate. 

 The Plans’ argument that a four-year average is 
consistent with Treasury regulation is beside the 
point.5 A two-year or three-year average would also 
be consistent with Treasury regulation. But the court 
ordered use of a five-year average. Because the lan-
guage of the order is apparently unclear, the court 
will amend the judgment to properly reflect that the 
JDI Plan must use the SCJ Plan’s 1998 crediting rate 
in constructing its five-year average for members that 
received distributions in 2002. 

 
C. Proper 1997 Rate 

 Finally, plaintiffs take issue with the Plans’ early 
indication that they would use a 14.63% earnings 
credit for 1997 in determining a true five-year aver-
age rather than a 15.98% rate previously included in 
materials submitted by the Plans. This issue arises 
because the SCJ Plan did not exist in its current cash 

 
 5 The Plans point to Treasury Regulation § 1.401(a)(4)-
8(c)(3)(v)(B), allowing the interest adjustments for plans with a 
variable interest rate to determine the rate by aggregating and 
averaging the value of the rate for the current period and “one or 
more periods immediately preceding the current period.” 
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balance form until 1998, meaning there exists no 
actual 1997 interest rate. Though both plaintiffs and 
the Plans make a number of arguments as to the 
proper rate to be used for 1997 in determining a true 
five-year average, plaintiffs ultimately do not point 
to any intervening change in law, new evidence, or 
manifest error sufficient to support amendment of the 
court’s judgment. 

 The court’s judgment calls only for application of 
a true five-year average to determine the value of 
underpayments, and did not specify the actual rates 
to be used in determining averages. Plaintiffs do not 
argue that this judgment was a manifest error of law, 
nor that there is any newly discovered evidence 
that justifies amending the judgment. As the court 
previously noted in its August 19, 2010 Order, 
determination of the proper method for projecting 
future interest credits compels a grant of deference to 
the Plans. See Conkright v. Frommert, 130 S.Ct. 1640, 
1644 (2010) (“[A]n ERISA plan administrator with 
discretionary authority to interpret a plan is entitled 
to deference in exercising that discretion.”). And as 
the court further noted in its order, there is no single 
“correct” interest crediting rate, but rather making 
such a determination is educated guesswork. To the 
extent that order found the Plans’ interest credit rate 
methodology unreasonable, it was only the aspect 
which called for using a 4% rate for the year of 
distribution, as part of determining the five-year 
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average. The court did not otherwise specify the exact 
interest rates for calculating the five-year averages.6 
Failure to impose specific rates was not a manifest 
error, as it is completely in line with Conkright and 
other cases recognizing the discretionary power held 
by ERISA plan administrators. Nor is there reason 
for the court to “clarify” its order by mandating the 
use (or non-use) of particular interest crediting rates 
for 1997 in determining five-year averages. To do 
so would unjustifiably impinge on administrator 
discretion.7 

CONCLUSION 

 In sum, plaintiffs have failed to show that Young 
is an intervening change in the law, or that the court 
committed a manifest error of law or fact in ruling 
the Subclass B plaintiffs’ claims time barred. Further, 
since plaintiffs appear to have waived the argument 
that use of the 4% crediting rate for the year of 
distribution was a violation of ERISA, and further, 
even considered, plaintiffs have not shown manifest 

 
 6 Declining to mandate a particular 1997 rate is distin-
guished here from the court’s decision that the JDI Plan must 
use the SCJ Plan’s 1998 rate. The 1998 rate is a known rate 
taken from a cash balance plan. The 1997 rate, because the SCJ 
Plan was not yet a cash balance plan, must necessarily be 
estimated. 
 7 The court notes that it is not herein making a 
determination that a 13.01% rate for 1997 is in fact reasonable, 
but rather choosing not to mandate a rate where the Plans have 
yet to even make a final calculation and fix the original illegal 
distributions. 
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error, the court will deny the motion to amend the 
judgment requiring use of a different rate. The court 
will also deny the motion as far as mandating the use 
of any particular interest rate for 1997 in calculating 
a proper five-year average because that decision is 
properly within the Plans’ discretion, which has yet to 
be exercised. Finally, the court will grant plaintiffs’ 
motion as to the JDI Plans’ use of the 1998 SCJ Plan 
interest rate in constructing a five-year average for 
members who received a distribution in 2002. The 
JDI Plan is ordered to use the 1998 SCJ Plan interest 
rate, and the judgment will be amended to so reflect. 

 Accordingly, 

 IT IS ORDERED that the plaintiffs’ Motion to 
Alter or Amend Judgment (Docket # 253) be and the 
same is hereby GRANTED in part and DENIED in 
part; and 

 IT IS FURTHER ORDERED that defendant 
Retirement Plan for Employees of JohnsonDiversey, 
Inc., in constructing its true five-year average of 
crediting rates to determine the value of under-
payments for class members receiving a distribution 
in 2002, shall use the 1998 interest crediting rate for 
the Retirement Plan for Employees of S.C. Johnson & 
Sons, Inc. 

 The clerk of court is directed to amend the Au-
gust 19, 2010 Judgment (Docket # 247) accordingly. 

 



49a 

716 F.Supp.2d 768 
United States District Court, 

E.D. Wisconsin. 

Michael J. THOMPSON, et al., Plaintiffs, 
v. 

RETIREMENT PLAN FOR EMPLOYEES OF S.C. 
JOHNSON & SONS, INC., and Retirement Plan for 

Employees of JohnsonDiversey, Inc., Defendants. 
Anthony J. Decubellis, Plaintiff, 

v. 
Retirement Plan for Employees of 
JohnsonDiversey, Inc., Defendant. 

Case Nos. 07-CV-1047, 08-CV-0245. | 
Opinion Denying Reconsideration June 30, 2010. 

 
ORDER 

 On March 26, 2010, this court issued an order 
addressing cross-motions for summary judgment filed 
by the parties. The class plaintiffs and the defendant 
retirement plans (“the Plans”) both moved for sum-
mary judgment on claims that the Plans impermissi-
bly backloaded pension benefits (“backloading claims”) 
and on claims that the Plans incorrectly calculated 
lump sum distributions of pension benefits paid to 
pre-retirement age plan participants (“lump sum 
claims”). The lump sum claims asserted that the 
payments made to participants who chose to receive 
their benefits as a one-time distribution prior to age 
65 were incorrectly calculated because the Plans 
failed to properly project future interest credit earn-
ings to age 65 and then discount them back to the 
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present (a so-called “whipsaw” calculation). The par-
ties also disagreed about the correct interest crediting 
rate to apply in calculating the value of under-
payments made to the plaintiffs as a result of the 
Plans’ failure to apply a proper whipsaw calculation. 

 The motions for summary judgment covered 
substantial ground and addressed a considerable 
number of issues. Two of these issues included the 
applicable statute of limitations and the accrual date 
of the lump sum claims. The court resolved the mat-
ters by determining that a six-year statute of limita-
tions applied to the claims and that the claims 
accrued at the time that the lump sum distributions 
were made to the class members. Because the mem-
bers of the SCJ Lump Sum Subclass B and the JDI 
Lump Sum Subclass B received their lump sum 
distributions more than six years prior to the filing of 
the relevant lawsuit, the court dismissed their claims 
as time-barred. 

 The plaintiffs now move for reconsideration of 
the court’s determination that the lump sum claims 
accrued on the date the plaintiffs received their lump 
sum distributions. Though they do not specify a 
particular Federal Rule of Civil Procedure, the plain-
tiffs presumably bring their motion pursuant to Rule 
59(e) because they cite to a previous decision by this 
court resolving a Rule 59(e) motion, and because 
they allege that the court committed a “manifest 
error of law.” See Obriecht v. Raemisch, 517 F.3d 489, 
493-94 (7th Cir.2008) (stating that a motion for re-
consideration based on errors of law is encompassed 
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by Rule 59(e)). Rule 59(e) allows a party to move the 
court to alter or amend judgment. Fed.R.Civ.P. 59(e). 
Alteration or amendment of a judgment under Rule 
59(e) is only appropriate if the moving party can 
demonstrate a manifest error of law or present newly-
discovered evidence. Id. at 494 (citing Sigsworth v. 
City of Aurora, 487 F.3d 506, 511-12 (7th Cir.2007)). A 
manifest error of law occurs when a court disregards 
or misapplies controlling precedent. Oto v. Metropoli-
tan Life Ins. Co., 224 F.3d 601, 606 (7th Cir.2000). 

 The plaintiffs do not dispute that a six-year 
statute of limitations applies, nor do they dispute 
that the claims of the Lump Sum Subclass B class 
members would be time-barred if the members had 
known that the lump sum distributions were made 
from “notional” accounts or had known that the Plans 
applied a whipsaw calculation to determine the 
amount of the distributions. However, the plaintiffs 
argue that the undisputed facts do not establish that 
they had this knowledge and, therefore, they did not 
“discover” injury until sometime after receiving lump 
sum payments. The plaintiffs point to the fact that 
the summary plan descriptions (SPD’s) distributed to 
plan participants did not inform them that their 
accounts were merely “notional” or that future inter-
est would be projected forward and then discounted 
back to the present in calculating lump sum dis-
tributions. On this basis, the plaintiffs conclude that 
they did not have the requisite knowledge of injury to 
start the running of the statute of limitations and 
that the court made a manifest error of law because it 
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misapprehended the amount of information the plain-
tiffs possessed about the manner in which their lump 
sum distributions were calculated at the time they 
received the distributions. The court disagrees that 
it made a manifest error of law and will deny the 
motion for reconsideration. 

 As the court noted in its original order, a plaintiff 
discovers her injury and her claim accrues when the 
pension plan communicates to her a “clear and une-
quivocal repudiation of rights.” Daill v. Sheet Metal 
Workers’ Local 73 Pension Fund, 100 F.3d 62, 66 (7th 
Cir.1996). The court determined that the receipt of 
lump sum distributions by the plaintiffs was a clear 
and unequivocal repudiation of any right to addition-
al pension benefits. At that time, the plaintiffs were 
aware that their lump sum distributions equaled the 
value of their account balance, and no more. The 
court thus concluded that the claims of the plaintiffs 
accrued on the date that each individual plaintiff 
received his or her lump sum payment. This determi-
nation is consistent with decisions made by several 
other courts finding that claims accrue at the time 
the plaintiff receives a lump sum distribution. Flagg 
v. Skadden, Arps, Slate, Meagher & Flom Pension 
Plan, No. 07 Civ. 7392, 2008 WL 2471717, at *2-3, 
2008 Dist. LEXIS 47613, at *9-12 (S.D.N.Y. June 18, 
2008) (finding that the plaintiff ’s whipsaw claim 
accrued at the time of her lump sum distribution, 
despite the fact that she received the distribution 
prior to issuance of Esden v. Bank of Boston, 229 F.3d 
154 (2d Cir.2000), the first Court of Appeals decision 
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to address whipsaw claims); Cooley v. Southern 
Graphic Systems Inc. Pension Plan, No. 3:06CV-1-H, 
2008 WL 927875, at *1, 2008 U.S. Dist. LEXIS 22730, 
at *3-4 (W.D.Ky. Apr. 4, 2008) (finding that the plain-
tiff ’s whipsaw claim accrued at the time she received 
her lump sum payment); Fallin v. Commonwealth In-
dustries, Inc. Cash Balance Plan, 521 F.Supp.2d 592, 
597 (W.D.Ky.2007) (finding that the plaintiffs’ claims 
for pension benefits owed accrued “no later than when 
they received their lump-sum distributions.”). 

 However, the plaintiffs here argue that the “dis-
covery rule” applies and prevents the statute of 
limitations from being triggered on the date of the 
lump sum distributions. The plaintiffs assert that 
they could not know they had been injured at the 
time they received lump sum payments because the 
Plans “concealed” information regarding the nature 
of the participants’ notional accounts and the appli-
cation of a whipsaw calculation to their account 
balances. The plaintiffs base this assertion on the 
absence of any reference to a “notional” account or to 
a whipsaw calculation in the SPD’s and newsletters 
they received from the Plans. 

 The SPD’s and newsletters distributed to plain-
tiffs did not explain the concept of a notional account 
or inform participants that the Plans would apply a 
whipsaw calculation in determining lump sum distri-
butions. Instead, the SPD’s and newsletters simply 
stated that the account statements received by indi-
vidual participants each year showed the “value of 
your current pension benefit account” and depicted 
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the “exact value of your retirement,” and sometimes 
likened the account balance to a “savings account.” 
(Defendants’ Proposed Findings Of Fact (DFOF) 
¶¶ 50, 52; Plaintiff ’s Proposed Findings of Fact 
(PFOF) ¶ 84). The SPD’s also noted that any partici-
pant who chose to take his benefits as a lump sum 
distribution would receive the “entire value” of his 
account in “one payment,” and that “no further pen-
sion benefit will be payable from the company.” 
(DFOF ¶ 50, PFOF ¶ 86). The plaintiffs argue that 
the court “misunderstood” these facts in the court’s 
original order and lead to the court’s “manifest error 
of law” in finding that the plaintiffs’ claims accrued at 
the time they received their lump sum distributions. 
However, the facts noted above do not render the 
court’s conclusion that the lump sum claims accrued 
at the time the plaintiffs received lump sum distribu-
tions a manifest error of law. 

 First, the plaintiffs fail to cite any controlling 
precedent in their motion to reconsider that the court 
misapplied or disregarded. Instead, the plaintiffs 
merely cite to a recent decision issued by the United 
States District Court for the Western District of Wis-
consin in a nearly-identical case, Ruppert v. Alliant 
Energy Cash Balance Pension Plan, 716 F.Supp.2d 
801, No. 08-cv-127-bbc, 2010 WL 2264954 (W.D.Wis. 
June 3, 2010). In Ruppert, Judge Barbara Crabb 
concluded that the claims of the class plaintiffs did 
not accrue at the time they received lump sum distri-
butions because the plaintiffs could not be held to 
know about their injury. Id. at 821, *19. In finding 
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that the plaintiffs did not have the requisite knowl-
edge of injury at the time of the lump sum distri-
butions, Judge Crabb emphasized the actions of the 
defendant plan in providing misleading information 
to the plaintiffs about the nature of their accounts 
and the calculation of their lump sum payments. Id. 
at 822, *20 (“ . . . the problem is not simply that 
participants remained ignorant for many years, it is 
that the defendant kept them ignorant by suggesting 
their account balance was something it was not and 
keeping their whipsaw calculation entirely invisible.”). 
A subsequent decision issued by our sister court is 
indeed entitled to due consideration. Nevertheless, 
the fact that this branch of the court came to a dif-
ferent conclusion is not sufficient to establish a mani-
fest error of law requiring amendment of the court’s 
judgment. 

 Second, the information giving rise to the plain-
tiffs’ claims was readily available to the plaintiffs 
through reasonable diligence, despite the fact that 
the SPD’s distributed to plan participants did not 
explain that their accounts were hypothetical calcula-
tion tools or that a zero sum whipsaw calculation 
would be applied to their accounts to determine lump 
sum payments. The plan documents included all the 
requisite information underlying the current lump sum 
claims, which the plaintiffs themselves acknowledge. 
The plan documents state that a pre-normal retire-
ment age distribution shall equal the actuarial equiv-
alent of the terminating employee’s pension at normal 
retirement age. (DFOF ¶ 32). The plan documents 
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also state that the Plans project future interest using 
a 30-year Treasury return rate; the same rate used to 
discount the future interest credit back to present 
value. (DFOF ¶ 33). Thus, the plan documents reveal 
that pre-retirement benefits taken in a lump sum 
include projected future interest credits discounted to 
the present and disclose the particular whipsaw 
calculation the Plans employed in determining lump 
sum payments. 

 The plaintiffs do not dispute that the plan docu-
ments contain the relevant information, but the 
plaintiffs argue they cannot be held to know this 
information because the plan documents were never 
distributed to them. However, under ERISA, a pen-
sion plan is not required to provide plan documents to 
all participants unless a request is made. 29 U.S.C. 
§ 1024(b)(2), (b)(4); 29 U.S.C. § 1132(c). Further, de-
spite the plaintiffs’ claim that the Plans “concealed” 
information regarding their accounts and the whip-
saw calculation, there is no evidence that the Plans 
denied any requesting plaintiff access to the plan 
documents. In Ruppert, Judge Crabb compared the 
defendant pension plan’s omission of details about the 
nature of participant account balances and whipsaw 
calculations from participant communications to the 
“hiding” of facts giving rise to the plaintiffs’ claims in 
Connors v. Hallmark & Son Coal Co., 935 F.2d 336 
(D.C.Cir.1991), where the defendant falsified contri-
bution reports and failed to disclose information not 
otherwise obtainable through reasonable diligence. 
716 F.Supp.2d at 821-22, No. 08-cv-127-bbc, 2010 WL 
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2264954, at *20. However, this court does not believe 
that the distribution of SPD’s including simplified 
(even arguably over-simplified) in this case is equiva-
lent to the purposeful falsification of documents. 
Information about the nature of participant accounts 
or whipsaw calculations was available in the plan 
documents and could be obtained by simply request-
ing the documents. Therefore, this court disagrees 
that the plaintiffs’ injury could not have been dis-
covered through “reasonable diligence.” 

 The plaintiffs argue that they cannot be expected 
to request plan documents or to know the information 
contained therein but, rather, they should only be 
held responsible for knowing information directly 
communicated in the SPD’s – information that did 
not advise participants that their accounts were 
simply calculation tools or that a whipsaw calculation 
would be applied to project future interest credits 
forward to age 65. The plaintiffs cite to McKnight v. 
Southern Life and Health Ins. Co., 758 F.2d 1566, 
1570 (11th Cir.1985), in support of the proposition 
that they may rely upon the SPD’s alone. However, 
McKnight does not outline the particular information 
that an SPD must provide, nor does the case involve 
allegations that the defendant pension plan was “con-
cealing” relevant information. Instead, the McKnight 
case states that when a plan document and plan 
summary conflict, a participant may reasonably rely 
on the plan summary to determine his pension rights. 
Id. at 1571; Helfrich v. Carle Clinic Ass’n, P.C., 328 F.3d 
915, 916 (7th Cir.2003). Omission of details about the 
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method of calculating benefits is not the same as a 
direct conflict between a plan summary and official 
plan documents. The SPD’s and the plan documents 
in the instant case do not directly conflict. The SPD’s 
informed participants that they could receive the 
“entire value” of their accounts in one payment and 
that the value was reflected in their account balance. 
(DFOF ¶¶ 50, 52, 54). Given that the Plans projected 
future interest credits forward to age 65 at the same 
rate at which they were discounted to the present, the 
whipsaw calculation resulted in no additional bene-
fits and the account balance did represent the entire 
value of each participant’s benefits (when calculated 
under the illegal whipsaw calculation used by the 
Plans). The case does not state that “reasonable 
diligence” in discovering an injury excludes a request 
for plan documents or that omission of technical plan 
terms or actuarial assumptions from the SPD consti-
tutes “hiding” which impacts the running of the 
statute of limitations. 

 Additionally, the plaintiffs argue that, even if 
they had received plan documents, they could not 
“discover” injury simply by reading the documents 
because plan documents are impenetrable to the 
average plan participant. The plaintiffs do not point 
to any authority stating that claims do not accrue 
until a plaintiff understands the import of reasonably 
attainable information giving notice of his injury. Fur-
ther, this argument suggests that any plaintiff whose 
claim involves complicated and technical information 
may sidestep the statute of limitations until he 
understands that information. 
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 The court reasserts its earlier determination that 
the lump sum claims of the plaintiffs accrued at the 
time they received lump sum payments. The payment 
of a lump sum distribution constituted a clear repu-
diation of entitlement to any additional benefits and 
there is no evidence showing that the Plans purpose-
fully concealed details about the calculation of lump 
sum distributions from participants. To the contrary, 
all information giving rise to the plaintiffs’ claims was 
available within the plan documents and could be 
obtained with reasonable diligence. A determination 
that the lump sum claims did not accrue until some 
unspecified time when participants were directly 
informed that a particular whipsaw calculation was 
applied to their lump sum payments, rather than at 
the time they received lump sum payments, would 
theoretically allow these claims to be brought decades 
after participants received their distributions. Such a 
determination undermines the policy of repose under-
lying statutes of limitations. See Ledbetter v. Good-
year Tire & Rubber Co., Inc., 550 U.S. 618, 127 S.Ct. 
2162, 167 L.Ed.2d 982 (2007). Further, such a finding 
suggests that the statute of limitations on pension 
calculation claims only begins to run if all value rules 
and actuarial assumptions that apply to each form of 
pension are included in the SPD itself. If this is true, 
plans will draft excessively detailed SPD’s and the 
documents will lose their value as basic summaries of 
benefits which are comprehensible to average em-
ployees. 
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 Accordingly, 

 IT IS ORDERED that the motion for reconsid-
eration (Docket # 204) be and the same is hereby 
DENIED. 
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Opinion 

ORDER 

STADTMUELLER, District Judge. 

 Plaintiffs are former and current participants in 
the Retirement Plan for Employees of S.C. Johnson & 
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Sons, Inc., (“the SCJ Plan”) and the Retirement Plan 
for Employees of JohnsonDiversey, Inc. (“the JDI 
Plan,” collectively, “the Plans”) and bring this suit 
alleging that the Plans violated the Employee Re-
tirement Income Security Act of 1974 (ERISA). The 
plaintiffs assert two claims: 1) a “backloading” claim, 
alleging that the Plans impermissibly backloaded 
pension benefits; and 2) a “lump sum” claim, alleging 
that the Plans incorrectly calculated lump sum 
distributions paid to pre-retirement age plan partici-
pants by failing to apply a “whipsaw”1 calculation. 
The court granted the plaintiffs’ motion for class 
certification and certified two general classes related 
to the “backloading” claim and four subclasses related 
to the “lump sum” claim. The parties have filed cross-
motions for summary judgment on both claims which 
are fully briefed and ready for decision. 

 The Plans argue that the “backloading” claim is 
moot because they admit that they are “frontloaded” 
interest crediting plans. The plaintiffs disagree and 

 
 1 A “whipsaw” calculation refers to the method of calculat-
ing the actuarial equivalence of the annuity a plan participant 
in a cash balance plan (like the SCJ and JDI Plans) would have 
received if he had waited until normal retirement age to receive 
his benefits, rather than taking a lump sum disbursement prior 
to retirement age. The “whipsaw” calculation first projects a 
participant’s hypothetical account balance forward to retirement 
age at the plan’s future interest crediting rate, and then dis-
counts the balance back to its present value. See Esden v. Bank 
of Boston, 229 F.3d 154, 159 (2d Cir.2000); Berger v. Xerox Corp. 
Retirement Income Guarantee Plan, 338 F.3d 755, 760 (7th 
Cir.2003). 



63a 

argue that the Plans are both “backloaded” and 
“frontloaded.”2 The court will grant summary judg-
ment to the Plans on this claim, for the reasons 
discussed below. 

 The parties agree that the Plans are liable on the 
“lump sum” claim, but disagree about whether the 
plaintiffs’ claims are time-barred and about how lump 
sum distributions should be recalculated. The Plans 
admit that they did not properly apply a “whipsaw” 
calculation when determining lump sum payments 
and acknowledge that, as a result, the plaintiffs who 
chose to receive a pre-retirement lump sum distribu-
tion may not have received the full amounts to which 
they were otherwise entitled. However, the Plans 
argue that this fact is irrelevant because the plain-
tiffs’ claims are untimely under the applicable statute 
of limitations. The court finds that the “lump sum” 
claims of certain plaintiffs are time-barred and grants 
summary judgment to the Plans on the claims of the 
SCJ Lump Sum Subclass B and the JDI Lump Sum 
Subclass B plaintiffs. However, the court will deny 

 
 2 The terms “frontloaded” and “backloaded” refer to the 
manner in which a cash balance plan compounds interest credit. 
“Backloading” occurs when a plan participant receives dispro-
portionately higher benefit accruals for later years of service. 
See Langman v. Laub, 328 F.3d 68, 71 (2d Cir.2003). “Frontload-
ing” occurs when a plan participant accrues interest credits at 
the same time as he accrues pay credits and the credits are not 
conditioned on future employment. See Hirt v. Equitable Retire-
ment Plan for Employees, Managers, and Agents, 441 F.Supp.2d 
516, 551 n. 12 (S.D.N.Y.2006). 
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summary judgment to both parties regarding their 
proposed interest crediting rates and will order the 
Plans to recalculate the plaintiffs’ lump sum distribu-
tions in accordance with the law. 

 
BACKGROUND 

A. The SCJ and JDI Plans 

 The defendants in this action are pension plans 
that provide benefits for the employees of S.C. John-
son & Sons, Inc. (“SC Johnson”) and JohnsonDiver-
sey, Inc. (“JohnsonDiversey”). The SCJ and JDI Plans 
are “cash balance” plans, a type of defined benefit 
pension plan. The SCJ Plan has existed for many 
years as a defined benefit plan, but was amended 
to include a cash balance formula effective June 1, 
1998. The JDI Plan, however, did not previously exist 
and employees of the spin-off company now named 
JohnsonDiversey were previously included in the SCJ 
Plan. Effective December 31, 1998, the employees of 
JohnsonDiversey’s predecessor, S.C. Johnson Com-
mercial Markets, Inc., were subdivided from the SCJ 
Plan and became participants in a new Retirement 
Plan for Employees of S.C. Johnson Commercial 
Markets, Inc., which later became known as the JDI 
Plan. 

 Under the cash balance design of the SCJ and 
JDI Plans, a hypothetical or “notional” cash balance 
account is established for each employee participant. 
Participants accrue benefits in their notional ac-
counts based on amounts credited annually to those 
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accounts. The Plans credit participants’ accounts in 
two ways: 1) through Annual Service Credits, which 
are based on a percentage of annual compensation; 
and 2) through Annual Earnings Credits, which are 
based on a predetermined formula. The Plans define 
the Annual Earnings Credit as 4% interest or 75% of 
the rate of return generated by the Plan’s Trust for 
that year, whichever is greater. 

 The SCJ and JDI Plan terms allow a participant 
who ends his employment before normal retirement 
age to take his pension benefits in a single lump sum, 
referred to as a “lump sum distribution.” Alternatively, 
the participant may leave his benefits in his notional 
account and continue to earn Annual Earnings Cred-
its until age 65. A number of the plaintiffs in this case 
are plan participants who elected to receive a lump 
sum distribution prior to normal retirement age of 65. 
The plan terms require that participants receive a 
pre-retirement lump sum distribution that is the 
actuarial equivalent of the notional account balance 
at normal retirement age. However, the Plans made 
distributions to the plaintiffs equal to the amount in 
their notional accounts at the time of the distribution, 
prior to normal retirement age. The Plans concluded 
that lump sum recipients were only entitled to the 
balance in their notional account by conducting a zero 
sum calculation. The Plans projected a participant’s 
future interest credits forward to age 65 using the 
30-year Treasury rate. The Plans then used the same 
30-year Treasury rate to discount the value of the 
notional account back to the present. Therefore, the 
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interest projection rate and the discount rate cancelled 
each other out and left participants with accrued 
benefits equal only to the balance in their notional 
accounts on the date of distribution. It is this practice 
that the Plans now acknowledge was an inadequate 
“whipsaw” calculation that failed to properly account 
for the value of a participant’s account at normal 
retirement age. 

 
B. The Plaintiff Classes 

 The plaintiffs are current and former participants 
in the SCJ and JDI Plans. On February 25, 2010, the 
court certified two plaintiff classes that pertain to the 
“backloading claim,” and four subclasses that pertain 
to the “lump sum” claim. The court first certified two 
classes made up of plan participants in each plan who 
maintained a notional account3 and became vested in 
their Plan benefit, labeled the “SCJ Class” and the 
“JDI Class.” 

 The court also certified four subclasses made up 
of subsets of the SCJ Class and the JDI Class. These 
subclasses include plan participants who received a 
lump sum distribution of their benefits prior to nor-
mal retirement age of 65. There are two subclasses 
associated with each Plan, and the subclasses are 

 
 3 The JDI Class only includes those persons for whom the 
JDI Plan maintained a notional account prior to January 1, 
2004, while the SCJ Class includes all persons for whom the 
SCJ Plan has ever maintained a notional account. 
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distinguished based on whether a participant re-
ceived his or her lump sum distribution prior to a 
particular date. SCJ Lump Sum Subclass A includes 
participants in the SCJ Plan who received a lump 
sum distribution after November 27, 2001, and before 
August 17, 2006.4 SCJ Lump Sum Subclass B is made 
up of participants who received a lump sum distribu-
tion prior to November 27, 2001, and after January 1, 
1998, the date the plan adopted a cash balance for-
mula. The JDI lump sum subclasses similarly distin-
guish between lump sum recipients based on the date 
they received their lump sum payments. The JDI 
Lump Sum Subclass A contains participants who 
received a lump sum distribution between March 13, 
2002 – the date when a plaintiff with standing first 
brought suit against the JDI Plan – and August 17, 
2006. The JDI Lump Sum Subclass B is made up of 
participants who received their lump sum distribution 
before March 13, 2002, and after January 1, 1998. 

 
C. Whipsaw Calculation 

 The plaintiffs allege that the lump sum distribu-
tions the subclass members received were not the 

 
 4 The lump sum distributions made after August 17, 2006, 
are not subject to the requirement that the cash balance pension 
plan apply a “whipsaw” calculation in order to comply with 
ERISA, based on the passage of the Pension Protection Act of 
2006, Pub.L. No. 109-280, 120 Stat. 780 (2006). West v. AK Steel 
Corporation Retirement Accumulation Pension Plan, 484 F.3d 
395, 402 (6th Cir.2007). 
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actuarial equivalent of their normal accrued pension 
benefits, as required for compliance with ERISA, 
because the Plans failed to apply a proper “whipsaw” 
calculation in determining the plaintiffs’ lump sum 
payments. “Whipsaw” refers to the two-step calcula-
tion to ensure actuarial equivalence between a plan 
participant’s pre-retirement age lump sum distribu-
tion and the present value of his normal retirement 
age benefits. First, a participant’s account balance is 
projected forward to normal retirement age of 65 
using the rate at which future interest credits would 
have accrued if the participant had left his benefits in 
the notional account until that age. Second, the 
projected amount is discounted back to present value 
of those benefits on the date the lump sum is distrib-
uted. If a plan applies future interest credits to a 
participant’s notional account at a rate less than the 
plan’s normal interest crediting rate, the participant’s 
lump sum distribution will be less than the actuarial 
equivalent of the present value of his age 65 account 
and the participant will suffer a forfeiture of accrued 
benefits. See Berger v. Xerox Corp. Retirement Income 
Guarantee Plan, 338 F.3d 755 (7th Cir.2003) (finding 
that the defendant plan violated ERISA by failing to 
apply future interest credits to participants’ notional 
account balances at the plan’s future interest credits 
rate and, instead, applying interest credits at a rate 
exactly equal to the discount rate). This is exactly 
what the plaintiffs assert happened in the instant 
case. The plaintiffs allege that the Plans violated 
ERISA by projecting participants’ future interest at 
the 30-year Treasury rate, rather than projecting 
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future interest at the plan’s rate of 4% or 75% of the 
rate of return on the Trust’s assets. 

 
ANALYSIS 

 The parties both seek entry of summary judg-
ment. Summary judgment is appropriate where the 
movant establishes that there is no genuine issue of 
material fact and that it is entitled to judgment as a 
matter of law. Fed.R.Civ.P. 56(c); Celotex Corp. v. 
Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 
265 (1986). “Material facts” are those facts which 
“might affect the outcome of the suit,” and a material 
fact is “genuine” if a reasonable finder of fact could 
find in favor of the nonmoving party. See Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 
91 L.Ed.2d 202 (1986). In considering cross-motions 
for summary judgment, the court is obliged to view 
all facts and draw all reasonable inferences in a light 
most favorable to the party against whom the motion 
under consideration is made. Bassiouni v. F.B.I., 436 
F.3d 712, 721 (7th Cir.2006). 

 
I. Impermissible Backloading Pursuant to 

ERISA § 204(b)(1) 

 Each party asks the court to grant summary 
judgment in its favor on the plaintiffs’ claim that the 
Plans are unlawfully backloaded in violation of 
ERISA § 204(b)(1), 29 U.S.C. § 1054(b)(1). Section 
204(b)(1) establishes minimum standards for the rate 
at which pension plan participants earn benefits. 
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These minimum benefit accrual rates prevent em-
ployers from backloading benefits (making benefits 
accrue slowly until an employee nears retirement 
age) so that an employee’s vested pension rights have 
little value until he or she has completed a lengthy 
period of service. Jones v. UOP, 16 F.3d 141, 143 (7th 
Cir.1994). A defined benefit plan can satisfy the 
minimum benefit accrual requirements by satisfy- 
ing the “133 1/3 Percent Rule”5 embodied in ERISA 
§ 204(b)(1)(B), 29 U.S.C. § 1054(b)(1)(B). John F. 
Buckley IV, ERISA Law Answer Book § 11:4 (6th ed. 
2008). The “133 1/3 Percent Rule” specifies that a 
plan satisfies the minimum benefit accrual require-
ments if the accrued benefit payable at normal re-
tirement age is equal to the normal retirement 
benefit, and the annual rate at which any individual 
who is, or could be, a participant can accrue the 
benefits payable at normal retirement age under the 
plan for any later plan year is not more than 133 1/3 
percent of the annual rate at which that individual 
can accrue benefits for any plan year. Id. (citing ERISA 
§ 204(b)(1)(B); I.R.C. § 411(b)(1)(B)). The purpose be-
hind these requirements is to prevent a plan from 

 
 5 There are three tests that a defined benefit plan may 
satisfy to comply with the minimum benefit accrual require-
ments, one of which is the “133 1/3 Percent Rule.” John F. Buck-
ley IV, ERISA Law Answer Book § 11:4 (6th ed. 2008). However, 
the plaintiffs note that the “133 1/3 Percent Rule” is the only test 
which a cash balance plan, such as the SCJ or JDI Plan, can 
satisfy, and limit their arguments to the Plans’ inability to 
satisfy this specific test. (See Pls.’ Mot Summ. J., at 7). 
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being unfairly weighted against shorter-term em-
ployees. Id. 

 The plaintiffs allege in their Second Amended 
Complaint that the Plans are unlawfully backloaded 
in violation of § 204(b)(1) “[t]o the extent that either 
Defendant responds to this Complaint by denying 
that the Annual Earnings Credit is a frontloaded 
interest credit (in whole or in part).” However, the 
SCJ and JDI Plans do not deny that the Annual 
Earnings Credit is frontloaded. On the contrary, the 
Plans admit in their respective Answers that “The 
Plans were, and are . . . ‘frontloaded’ interest credit-
ing plans within the meaning of IRS Notice 96-8.” 
The Plans previously moved to dismiss the § 204(b)(1) 
claim as moot based on their admission that they are 
frontloaded interest crediting plans and based on the 
seemingly conditional nature of the plaintiffs’ claim. 
However, the plaintiffs opposed the motion to dismiss 
the “backloading” claim, despite the Plans’ admis-
sions. The court declined to resolve the matter at that 
time, due to the cursory treatment of the issue by 
both parties. Consequently, the parties now move for 
summary judgment on the “backloading” claim. 

 On the surface, it appears that the “backloading” 
claim is moot because the plaintiffs asserted their 
claim “only to the extent that” the Plans denied their 
interest credits were frontloaded. However, the plain-
tiffs now argue that the Annual Earnings Credit is 
both frontloaded and impermissibly backloaded. The 
Annual Earnings Credit is defined as the greater of 
4% interest or 75% of the rate of return generated by 
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the Plan’s Trust for that year. The plaintiffs argue 
that the Annual Earnings Credit is simultaneously 
frontloaded and backloaded; it is frontloaded only up 
to the 4% minimum guaranteed interest, and back-
loaded as to any future interest credits above that 4% 
interest floor. 

 The plaintiffs base their argument on this court’s 
previous decision dismissing their separate claims for 
violations of ERISA § 204(g) and § 204(h). In deter-
mining that the plaintiffs failed to state a claim for 
violations of § 204(g) and § 204(h), the court found 
that investment policy changes to the Plans’ alloca-
tion of trust assets – altering the percentage of assets 
invested in equities versus fixed income – did not 
establish a reduction in a protected, accrued benefit 
in violation of § 204(g). The plaintiffs suggest the 
court found that the right to future interest credits on 
the 75% rate of return on plan assets is not part of a 
participant’s protected, accrued benefit until it is 
actually credited to the participant’s notional account, 
and that only the 4% minimum portion of the interest 
crediting formula is an accrued benefit. The plaintiffs 
make this assertion and then proceed to argue that 
the Annual Earnings Credit is backloaded as to any 
trust return rate greater than the 4% floor because it 
fails the “133 1/3 Percent Rule.” 

 The plaintiffs are impeded by allegations within 
their own pleadings, however. The plaintiffs allege in 
their Second Amended Complaint that the Plans are 
frontloaded interest crediting plans, which the Plans 
admit in their Answers. The plaintiffs also allege that 
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they accrued the “right to receive future Annual 
Earnings Credits on their notional account balances 
through normal retirement age at the same time as 
they accrued the corresponding pay credits to which 
the Annual Earnings Credits relate,” which the Plans 
also admit. This statement and admission satisfies 
the definition of a “frontloaded” plan found in IRS 
Notice 96-8. Notice 96-8 is an authoritative interpre-
tation of the relevant ERISA statutes and regulations 
regarding frontloaded cash balance benefit plans and 
provides guidance on the application of § 204(b)(1) to 
these plans. See Berger, 338 F.3d at 762. The notice 
provides that an interest credit plan is frontloaded 
when “the benefits attributable to future interest 
credits with respect to a hypothetical allocation 
accrue at the same time that the benefits attributable 
to the hypothetical allocation accrue.” I.R.S. Notice 
96-8, 1996-1 C.B. 359, Section III A. Thus, the plain-
tiffs’ complaint itself seems to establish the frontload-
ed nature of the Annual Earnings Credit and cripples 
the plaintiffs’ claim that the credit is partially front-
loaded and partially backloaded. See Soo Line R.R. 
Co. v. St. Louis Southwestern Ry. Co., 125 F.3d 481, 
483 (7th Cir. 1997) (stating that “[i]t is a well-settled 
rule that a party is bound by what it states in its 
pleadings.”). 

 Further, the Annual Earnings Credit formula 
does not generate impermissible “backloading” be-
cause it complies with the “133 1/3 Percent Rule.” The 
ERISA minimum benefit accrual rules seek to prevent 
the application of different accrual rates pursuant 
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to the length of a plan participant’s service with the 
employer. Application of different accrual rates allows 
an employer to “backload” a participant’s benefits so 
that they are worth “very little” if the participant 
leaves the employer many years before reaching re-
tirement age. See Berger, 338 F.3d at 762. This tends 
to “lock an employee into his current employment.” 
Id. Requiring a pension plan to satisfy minimum 
benefit accrual rules, such as the “133 1/3 Percent 
Rule,” seeks to prevent a plan from disadvantaging 
workers in their early years of employment, when 
they are most likely to leave the company. See Regis-
ter v. PNC Financial Services Group, Inc., 477 F.3d 
56, 71 (3rd Cir.2007). The “133 1/3 Percent Rule” keeps 
plans from backloading benefits by prohibiting a plan 
from applying a benefit accrual rate that exceeds the 
accrual rate in any previous year by more than 33%. 
29 U.S.C. § 1054(b)(1)(B). The test prevents a plan 
from applying higher accrual rates as an employee 
increases his years of service with the company. 

 The formula employed by the SCJ and JDI Plans 
does not fail the “133 1/3 Percent Rule” or disadvan-
tage newer employees because the Plans do not tie 
accrual rates to the length of service of their partici-
pants. Instead, the Plans apply the same accrual rate 
to all employees, regardless of their years of service. 
Each plan participant accrues pay credits at a rate 
of 5% of compensation and interest credits at a rate 
of 4% interest or 75% of the rate of return on trust 
assets for that year, whichever is greater. The accrual 
rate remains constant and applies equally to all 
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employees. Thus, the Plans’ accrual rate can never 
exceed itself by 33% and it does not violate the “133 1/3 
Percent Rule.” 

 The fact that the Plans’ constant accrual rate 
does not violate the “133 1/3 Percent Rule” becomes 
clear when it is compared with plans whose accrual 
rates do violate the rule. Treasury Regulation 1.411(b)-1 
provides two examples of plan designs which violate 
the test. 26 C.F.R. § 1.411(b)-1(b)(2)(iii). The first ex-
ample of a “failing” plan is one in which a participant 
accrues benefits at a rate of 1% of average compensa-
tion for his first 5 years, 1 1/3% for the next 5 years, 
and 1 7/9% for each subsequent year. Id. at Ex. 2. The 
plan fails the “133 1/3 Percent Rule” because a partici-
pant in his eleventh year of employment accrues 
benefits at a rate more than 33% higher than his rate 
of accrual in his first five years (a rate of 1 7/9% versus 
1%). The next example of a “failing” plan is one in 
which a participant accrues benefits at a rate of 2% of 
his average compensation for the first 5 years of 
participation, 1% for each of the next 5 years, and 
1 1/2% for each year thereafter. Id. at Ex. 3. This plan 
fails the “133 1/3 Percent Rule” because a participant 
in his eleventh year accrues benefits at a rate more 
than 33% higher than he earned in years six through 
ten of employment (a rate of 1 1/2% versus 1%). These 
example plans clearly apply differing accrual rates 
based on length of service. In contrast, the accrual 
rate formulas employed by the SCJ and JDI Plans for 
service credits and interest credits do not change over 
time. Every employee accrues benefits at a rate of 5% 
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of compensation and the greater of 4% interest or 
75% of the rate of return on Trust assets, regardless 
of how many years of employment they complete. 

 The Plans do not violate the “133 1/3 Percent 
Rule” because they employ a constant benefit accrual 
rate. Further, the allegations made by the plaintiffs 
in their pleading establish that the Annual Earnings 
Credit employed by the SCJ and JDI Plans is a 
frontloaded credit. Therefore, the court will grant 
summary judgment to the Plans on the plaintiffs’ 
“backloading” claim. 

 
II. Statute of Limitations Applicable to the 

“Lump Sum” Claims 

 The court next turns to the “lump sum” claim 
asserted by the plaintiffs, which alleges violations of 
ERISA § 203(e) and § 205(g) based on lump sum 
distributions less than the present value of the plain-
tiffs’ benefits at age 65, and violations of § 203(a) 
based on the resulting forfeiture of benefits. However, 
the court must begin by resolving the questions of 
which statute of limitations applies to the “lump sum” 
claims and when the limitations period began to run. 
The answers to these questions are preliminary issues 
because the SCJ and JDI Plans argue that the “lump 
sum” claims asserted by all four of the certified sub-
classes are time-barred. If their contention is correct, 
the court need not address the claims any further. 

 The parties present the court with a choice be-
tween applying the four-year federal default statute 
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of limitations contained within 28 U.S.C. § 1658(a), or 
applying the six-year statute of limitations governing 
breach of contract claims under Wisconsin law. The 
parties also propose several alternatives regarding 
the event which triggered accrual of the “lump sum” 
claims and the running of the statute of limitations. 
These events include the date when plan participants 
initially received Summary Plan Descriptions, the 
date when each plaintiff received his or her “lump 
sum” distribution of benefits, or a later, unspecified 
date when the plaintiffs learned that the Plans 
improperly calculated their lump sum payments. 

 
A. Applicable Statute of Limitations Period 

 The court first considers whether a four-year or 
six-year limitations period applies to the plaintiffs’ 
claims. The question of an applicable limitations 
period arises because ERISA does not contain a 
statute of limitations for non-fiduciary claims, such 
as those brought by the plaintiffs. See Miller v. Fortis 
Benefits Ins. Co., 475 F.3d 516, 520 n. 2 (3d Cir.2007). 
In the absence of an ERISA limitations period, the 
SCJ and JDI Plans assert that the federal default 
statute of limitations contained in 28 U.S.C. § 1658(a) 
applies. Section 1658(a) provides a general, four-year 
limitations period for any statute enacted after De-
cember 1, 1990, that does not contain its own statute 
of limitations. The statute reads as follows: 

Except as otherwise provided by law, a civil 
action arising under an Act of Congress en-
acted after the date of the enactment of this 
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section may not be commenced later than 4 
years after the cause of action accrues. 

28 U.S.C. § 1658(a). Though the statute refers to 
claims arising under laws enacted after 1990, it also 
applies to claims arising under amendments to pre-
existing statutes. See Jones v. R.R. Donnelley & Sons 
Co., 541 U.S. 369, 380-381, 124 S.Ct. 1836, 158 
L.Ed.2d 645 (2004). ERISA was enacted in 1974, but 
the Plans argue that the § 1658(a) statute of limita-
tions applies to the plaintiffs “lump sum” claims 
because sections 203(e) and 205(g) of ERISA give rise 
to the claim and were amended after 1990. A claim 
“arises under” an amendment to a pre-1990 law for 
purposes of § 1658(a) “if the plaintiff ’s claim against 
the defendant is made possible by a post-1990 enact-
ment.” (emphasis added) Jones, 541 U.S. at 382, 124 
S.Ct. 1836. In other words, the four-year limitations 
period applies to claims arising under an amended 
statutory section if the post-1990 amendment “creates 
a new right to maintain an action.” See id. 

 The Plans note that § 203(e) and § 205(g) were 
amended by the Retirement Protection Act of 1994 
(RPA) to change the actuarial assumptions used to 
calculate the present value of lump-sum distribu-
tions. Prior to the 1994 modification, the “applicable 
interest rate” used to discount a participant’s accrued 
benefit back to present value was defined as the rate 
used by the Pension Benefit Guaranty Corpora- 
tion. Esden v. Bank of Boston, 229 F.3d 154, 165 (2d 
Cir.2000). After the RPA amendments, the “applicable 
interest rate” was defined as the “annual rate of 
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interest on 30-year Treasury securities for the month 
before the date of distribution or such other time as 
the Secretary may by regulations prescribe.” Id. at 
165 n. 13 (citing Retirement Protection Act of 1994, 
Pub.L. No. 103-465, § 767(a), 108 Stat. 4809, 5038). 
The Plans argue that this amendment is sufficient to 
trigger application of § 1658(a) and its four-year 
statute of limitations period. 

 However, the plaintiffs’ § 203(e) and § 205(g) 
claims do not “arise under” the RPA simply because 
the RPA amended those statutes in some manner. 
The amendments did not “create a new right” for the 
plaintiffs that did not previously exist. The plaintiffs 
allege that the Plans failed to properly project their 
interest credits forward to age 65, which resulted in 
payments of less than the present value of their 
accrued benefits. They do not allege that the Plans 
failed to apply the discount rate required by the RPA. 
Amending the definition of “applicable interest rate” 
did not cause the plaintiffs’ “lump sum” claims to 
spring into existence. Therefore, the claims did not 
“arise under” the post-1990 amendment and the 
statute of limitations provided by § 1658(a) does not 
apply. 

 Instead, the court will apply a six-year statute of 
limitations. A court must borrow the most analogous 
state statute of limitations when, as here, Congress 
did not provide a statute of limitations for the fed- 
eral claim and § 1658(a) does not apply. Berger v. 
AXA Network, LLC, 459 F.3d 804, 808 (7th Cir.2006). 
As the Seventh Circuit has concluded, the most 
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analogous state statute of limitations is Wisconsin’s 
six-year period for bringing contract claims under Wis-
consin statute § 893.43. See Doe v. Blue Cross & Blue 
Shield United, 112 F.3d 869, 873 (7th Cir.1997). There-
fore, the court finds that a six-year statute of limita-
tions applies to the plaintiffs’ “lump sum” claims. 

 
B. Date the “Lump Sum” Claims Accrued 

 The court must next determine when the six-year 
statute of limitations period began to run. Not sur-
prisingly, the parties disagree about the date on 
which the plaintiffs’ claims accrued. The Plans argue 
that the claims accrued in 1998 or 1999, when plan 
participants received Summary Plan Descriptions 
(SPD) and benefit guides stating that a lump sum 
distribution made before age 65 would be based on 
the amount in the participant’s cash balance notional 
account at the time of payment. The Plans conclude 
that this statement notifies participants that their 
lump sum payments do not include projected future 
interest credits. The plaintiffs dispute that their 
claims accrued upon receiving SPDs and benefit 
guides in 1998, and deny that they received notice of 
an injury simply because the SPDs provided notice 
that lump sum payments would be equal to a partici-
pant’s notional account balance. The fate of the plain-
tiffs’ entire action hangs on this issue. The plaintiffs 
filed their claims against the SCJ Plan in November 
2007, and against the JDI Plan in March 2008. There-
fore, the claims are time-barred under the applicable 



81a 

six-year statute of limitations if they accrued in 1998 
or 1999. 

 In determining when a claim accrued, the court 
first identifies the alleged unlawful conduct underly-
ing the claim and determines when the allegedly 
unlawful act occurred. Berger, 459 F.3d at 815. Next, 
the court determines when the plaintiffs discovered 
“an injury resulting from this unlawful act.” Id. 
(quoting Tolle v. Carroll Touch, Inc., 977 F.2d 1129, 
1139 (7th Cir.1992)). The parties disagree about what 
act constitutes the alleged unlawful conduct and 
when it occurred. The Plans imply that the alleged 
unlawful conduct is the 1998 adoption of plan terms 
that allow the Plans to project a participant’s interest 
credits forward and discount them back to the pre-
sent at the same rate. The plaintiffs, on the other 
hand, identify the alleged unlawful conduct as the 
Plans’ failure to properly calculate the actuarial 
equivalent of their accrued benefits at normal retire-
ment age and the underpayment of benefits that 
resulted. The issue for resolution by the court is 
whether the illegal conduct occurred when the Plans 
adopted an improper method of calculating lump sum 
benefits, or when they applied the method and calcu-
lated inadequate payment amounts. 

 The court finds that the unlawful conduct here is 
the Plans’ calculation and payment of lump sum 
benefits in an amount less than the present value of 
the participants’ accrued benefits at age 65, which gen-
erated an alleged forfeiture of benefits to the plain-
tiffs. A forfeiture of benefits pursuant to an improper 
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calculation cannot occur until the “lump sum” amount 
is determined and dispersed to the participant. 
Therefore, the challenged actions are not the type an 
employer can undertake before a participant has 
elected and received his lump sum distribution. The 
plaintiffs do not contest the legality of the plan’s 
terms in the abstract, but rather, they challenge the 
Plans’ specific actions in calculating and distributing 
inadequate lump sum amounts to the individual 
plaintiffs.6 Thus, the unlawful conduct occurred at the 

 
 6 The Plans cite Bilello v. JPMorgan Chase Retirement 
Plan, 607 F.Supp.2d 586 (S.D.N.Y.2009), to support their argu-
ment that the plaintiffs’ claims accrued in 1998. In that case, the 
district court concluded that the plaintiffs’ ERISA claims, which 
included a “lump sum” claim, challenged the legality of the 
pension plans themselves instead of challenging the application 
of the plans. Bilello, 607 F.Supp.2d at 593. As a result, the 
court granted the defendant’s motion to dismiss the plaintiffs’ 
claim that the pension plan failed to require a projection of 
future interest credits to normal retirement age and to use the 
projection in its calculation, creating a forfeiture of benefits. Id. 
at 596. The court held that the claim was time-barred because 
the plaintiffs received notice that the plan would not employ a 
“whipsaw” calculation more than six years previously, when they 
received SPD’s omitting any reference to a projection of future 
interest credits in calculating benefits. Id. 
 However, this court disagrees that a “lump sum” claim 
accrues at the time a plan converts to a cash balance pension 
plan and adopts related plan amendments, rather than at the 
time the plan applies an inadequate calculation and distributes 
the insufficient lump sum payment. A forfeiture of benefits 
based on the SCJ and JDI Plans’ failure to properly project 
future interest credits to age 65 and then discount to the present 
could not occur before a given plaintiff had even elected to take 
his benefits as a lump sum distribution. Prior to receiving such a 

(Continued on following page) 
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time of these actions and not at the time the Plans 
converted to cash balance plans. 

 The court must next determine when the plain-
tiffs discovered their injury. A plaintiff discovers her 
injury and her claim accrues when the pension plan 
communicates to her a “clear and unequivocal repu-
diation of rights.” Daill v. Sheet Metal Workers’ Local 
73 Pension Fund, 100 F.3d 62, 66 (7th Cir.1996). The 
court finds that each plaintiff ’s claim accrued at the 
time he or she received a lump sum distribution. 
Upon receipt of this distribution, individual plaintiffs 
were on notice that their lump sum payment did not 
include a projection of interest credits that exceeded 
the discount rate of those credits to present value 
because the plaintiffs received lump sum distribu-
tions equal to the amount of their notional account 
balance, and no more. 

 The plaintiffs argue that they did not “know” 
they had been injured at the time they received their 
lump sum distributions because they did not know 
what projection rate the Plans applied to Annual 
Earnings Credits, or that the Plans failed to apply a 
proper calculation. The plaintiffs suggest that their 
claims did not accrue until they were informed that 
the Plans’ method of calculating lump sum benefits 
violated ERISA. However, a plaintiff ’s claim accrues 
when he learns of his injury and not when he learns 

 
distribution, the plaintiffs had not yet forfeited any benefits to 
which they were entitled. 
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that the injury is actionable. Central States, South-
east & Southwest Areas Pension Fund v. Navco, 3 
F.3d 167, 171 (7th Cir.1993). According to the plain-
tiffs’ reasoning, a pension participant could bring his 
claim 25 years after receiving a lump sum distribu-
tion, if he remained ignorant that the Plan employed 
an incorrect method of calculation. However, the 
plaintiffs’ argument contradicts the “policy of repose” 
favored by the law, which underlies all statutes of 
limitations. See Ledbetter v. Goodyear Tire & Rubber 
Co., Inc., 550 U.S. 618, 127 S.Ct. 2162, 167 L.Ed.2d 
982 (2007). 

 The Plans allegedly injured the plaintiffs by 
miscalculating and underpaying lump sum benefits. 
The payments themselves constitute an unequivo-
cal repudiation of the plaintiffs’ entitlement to 
further benefits pursuant to a projection of future 
interest credits forward to age 65. Thus, an individ-
ual plaintiff ’s claims accrued upon receipt of his 
lump sum payment from the SCJ or JDI Plan. The 
claim of any SCJ Plan participant receiving a lump 
sum distribution more than six years before the filing 
of this action, or JDI Plan participant receiving a 
distribution more than six years before the filing of 
the consolidated action, is time-barred. Consequently, 
the lump sum claims of the SCJ Lump Sum Subclass 
B and JDI Lump Sum Subclass B members are 
untimely under the statute of limitations. 
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III. Lump Sum Claims 

 The court now turns to the merits of the “lump 
sum” claims. The plaintiffs allege that they received 
lump sum payments at less than the present value of 
their accrued benefits because the Plans failed to 
include the value of future interest credits to age 65. 
The Plans admit that they did not properly calculate 
the lump sum distributions because they failed to 
project the participants’ account balance forward to 
age 65 at the annual interest crediting rate. In short, 
the Plans admit liability on the “lump sum” claim and 
acknowledge that the lump sum distributions must 
be recalculated. The only remaining matter is deter-
mining the appropriate interest projection rate to 
apply to participant accounts in recalculating the 
correct lump sum payments.7 

 Neither the case law nor IRS regulations spell 
out precisely what interest crediting rate must be 
applied to the plan participants’ notional account 
balances in this case. The Seventh Circuit states that 
when, as here, the future interest credits are not 
fixed, determining present lump-sum equivalent value 
is merely “estimation.” Berger, 338 F.3d at 760. The 
district court in Berger determined that the proper 

 
 7 The parties only dispute the interest crediting rate to be 
used in projecting participant accounts forward to age 65, the 
first step in the two-part “whipsaw” calculation. They do not 
dispute the applicable rate for discounting the interest credits 
back to present value, the second step in the calculation. (See 
Pls.’ Mot. Summ. J., at 15 n. 8; Defs.’ Mot. Summ. J., at 25 n. 11). 



86a 

method for projecting a plan participant’s notional 
account balance to age 65 was to apply the interest 
crediting rate in effect on the date of each plaintiff ’s 
lump sum distribution. Berger v. Xerox Ret. Income 
Guar. Plan, 231 F.Supp.2d 804, 818 (S.D.Ill.2002). In 
Lyons v. Georgia-Pacific Corp. Salaried Employees 
Retirement Plan, a class action also alleging ERISA 
violations based on improper calculations of “lump 
sum” distributions, the United States District Court 
for the Northern District of Georgia similarly required 
the defendant plan to project the plaintiffs’ cash bal-
ance accounts forward using the interest crediting rate 
in effect as of the date of the lump sum distributions. 
196 F.Supp.2d 1260, 1265-67 (N.D.Ga.2002). Though 
the Seventh Circuit was not directly presented with 
the question, the court commented in Berger that 
using the current year’s interest crediting rate at the 
time of the participant’s lump sum distribution was an 
appropriate method for projecting future interest 
credits.8 Berger, 338 F.3d at 760. 

 These statements provide the only authoritative 
guidance before the court regarding the appropriate 
interest crediting rate for the Plans to use in project-
ing the plaintiffs’ notional account balances forward 

 
 8 The court notes that the Seventh Circuit’s statements in 
Berger regarding the application of a particular interest crediting 
rate constitute dicta. See Berger, 338 F.3d at 760. (“[Defendant 
plan], while denying that future interest credits should figure in 
the plaintiffs’ lump-sum entitlements at all, does not make an 
issue of the method of figuring those credits into the lump sum if 
they have to be figured in.”). 
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to age 65. The plaintiffs argue that the IRS “takes the 
position” that the best representation of future value 
of interest crediting rates is the actual current year or 
prior year’s interest rate. They do not cite to any 
regulations or revenue rulings to support this conten-
tion, but rather, the plaintiffs cite to correspondence 
between IRS agents and counsel for a different pen-
sion plan, obtained through discovery in a separate 
case pending in the Western District of Wisconsin, 
Ruppert v. Alliant Energy Plan, 572 F.Supp.2d 1063 
(W.D.Wis.2008). These communications are neither 
appropriately before this court, nor are they state-
ments of official agency policy. See Sidell v. Commis-
sioner of Internal Revenue, 225 F.3d 103, 111 (1st 
Cir.2000) (formal IRS statements of policy are regula-
tions and revenue rulings and statements by individ-
ual IRS employees do not bind the agency). 

 The court agrees that using the interest crediting 
rate in effect at the time of a plaintiff ’s lump sum 
distribution is one appropriate method of projecting a 
notional account balance forward to age 65 when 
conducting a “whipsaw” calculation. However, neither 
party proposes this precise calculation strategy. 
Instead, the parties each propose their own interest 
crediting rates. These proposed interest crediting 
rates differ greatly from one another, though each 
side insists that its proposal is the most “fair” and 
“unbiased.” The plaintiffs propose that an interest 
crediting rate of 8.95% be applied to recalculate the 
distributions of all “lump sum” plaintiffs, regardless 
of the date on which an individual plaintiff received 
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his distribution. They arrive at this interest crediting 
rate based on a stochastic modeling9 simulation. In 
contrast, the Plans propose a projected interest rate 
of 1.52%. They base this interest rate on a constant 
“spread,” equal to the average historical difference 
between the interest crediting rate and the required 
discount rate for the years 1986 to 1997, a twelve-
year period predating the conversion to a cash bal-
ance plan. 

 Each side asks the court to endorse its proposed 
interest crediting rate in order to ensure the lump 
sum payments made to the plaintiffs are the actuari-
al equivalent of an age – 65 pension. However, the 
court will not weigh the two proposed interest rates 
against one another or pull its own interest crediting 
rate from thin air. Instead, the court will issue an 
injunction to the Plans and order that they recalcu-
late the lump sum distributions pursuant to the 
requirements of the law. This method of relief was 
recently suggested by the Sixth Circuit Court of 
Appeals. See Durand v. Hanover Insurance Group, 
Inc., 560 F.3d 436, 442 (6th Cir.2009) (stating that 
“adjudication of [the plaintiff ’s lump sum claim] 
need not put the district court on a path that ends 
with the court itself trying to estimate what her 

 
 9 The plaintiffs explain stochastic modeling simulation as a 
financial modeling technique that projects the future path of 
economic variables, such as interest rates and equity market 
returns using random variables, but provide no citation for the 
proffered definition. (Pls.’ Proposed Findings of Fact, ¶ 28). 
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future interest credits would have been. Rather, if the 
district court determines that the Plan’s methodology 
violates ERISA, the court could simply award injunc-
tive relief that requires [the plan], in the first in-
stance, to do what the law requires.”). Therefore, the 
court will grant summary judgment to the plaintiffs 
on their “lump sum” claim, but will deny summary 
judgment to both parties as to their proposed meth-
ods of calculating damages. Rather, the court will 
require that the Plans apply an appropriate interest 
crediting rate and re-determine the actuarial equiva-
lent of the SCJ Lump Sum Subclass A and JDI Lump 
Sum Subclass A lump sum distributions and submit 
the results to plaintiffs’ counsel within a period not to 
exceed 90 days. In the event that the parties are 
unable to reach an agreement as to a fair, just, and 
reasonable interest crediting rate, they remain free to 
resubmit the issue to the court for determination 
through supplemental filings consisting of proposed 
findings of fact and conclusions of law, together with 
a memorandum of law, all of which must be simulta-
neously filed by plaintiffs and defendants not later 
than July 11, 2010. No further extensions of the 
deadline will be granted. The court will enter a final 
order on damages and prejudgment interest after 
resolution of this issue. 

 
IV. Motions to Strike 

 As a final matter, the Plans filed three motions to 
strike declarations and exhibits filed by the plaintiffs 
in support of their motion for summary judgment and 
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their brief in opposition to the cross-motion for sum-
mary judgment. The Plans argue that these docu-
ments do not comply with summary judgment 
evidentiary requirements because the challenged 
statements are not based on personal knowledge, 
because the challenged exhibits are hearsay or lack 
foundation, and because the documents were not 
properly disclosed. Therefore, the Plans conclude, the 
court cannot rely upon the challenged documents in 
deciding a motion for summary judgment. 

 These declarations and exhibits relate to the 
issue of an appropriate interest crediting rate to 
apply when recalculating the plaintiffs’ lump sum 
distributions to achieve actuarial equivalence of their 
notional account balances at age 65. The plaintiffs 
filed the challenged documents in support of their 
argument that the court should order the Plans to 
apply a particular interest crediting rate. However, 
the court did not rely upon any of the exhibits or 
declarations because it did not order the Plans to 
apply the crediting rate proposed by either party.10 
Therefore, the court will deny the motions to strike as 
moot as moot [sic]. 

   

 
 10 The court also notes that the Local Rules for the Eastern 
District of Wisconsin explicitly state that collateral motions in 
the summary judgment process, such as the Plans’ motions to 
strike, “are disfavored.” Civil L.R. 56(b)(9). 
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CONCLUSION 

 The “backloading” claims asserted by the plain-
tiffs fail because the plaintiffs asserted in their plead-
ing that the Annual Earnings Credit is a frontloaded 
credit and because the Annual Earnings Credit does 
not violate the “133 1/3 Percent Rule.” The plaintiffs 
prevail, however, on the “lump sum” claims for plain-
tiffs who received their distributions less than six 
years prior to the filing of the suit against their 
respective pension plan. The Plans admit liability on 
these claims and concede that the lump sum distribu-
tions paid to the Lump Sum Subclass A plaintiffs11 
must be recalculated. The court declines to grant 
summary judgment to either party as to their pro-
posed interest crediting rates for determining the 
actuarial equivalence of the plaintiffs’ accounts at age 
65. Instead, the court directs the Plans to recalculate 
the lump sum distributions in accordance with the 
requirements of the law. 
  

 
 11 The plaintiffs recently filed a motion asking the court to 
direct that notice regarding this case be sent to all individuals in 
the two certified classes and four certified subclasses. However, 
the court certified the classes under Federal Rule of Civil 
Procedure 23(b)(2). Therefore, notification is not required and 
the court will not order it. See Fed.R.Civ.P. 23(c)(2)(A); In re 
Allstate Insurance Company, 400 F.3d 505, 506 (7th Cir.2005) (“A 
Rule 23(b)(2) class action does not require giving class members 
notice of the suit and a chance to opt out of it and bring their 
own, individual suits”). 
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 Accordingly, 

 IT IS ORDERED that the plaintiffs’ motion for 
summary judgment (Docket # 125) be and the same is 
hereby GRANTED in part and DENIED in part. 
The court grants summary judgment to the SCJ 
Lump Sum Subclass A and JDI Lump Sum Subclass 
A plaintiffs on their “lump sum” claims that the Plans 
violated ERISA § 203(e) and § 205(g) by failing to 
properly calculate lump sum distributions and paying 
lump sums of less than the present value of their 
accrued benefits, and violated § 203(a) based on the re-
sulting forfeiture of benefits. However, the court de-
nies summary judgment as to the plaintiffs’ proposed 
interest crediting rate for calculating under payments 
and denies summary judgment as to the “backload-
ing” claims for violations of ERISA § 204(b)(1). 

 IT IS FURTHER ORDERED that the defend-
ants’ motion for summary judgment (Docket # 126) be 
and the same is hereby GRANTED in part and 
DENIED in part. The court grants the motion for 
summary judgment as to the “backloading” claims of 
the SCJ Class and JDI Class. The court also grants 
summary judgment to the Plans as to the “lump sum” 
claims of the SCJ Lump Sum Subclass B and JDI 
Lump Sum Subclass B plaintiffs because their claims 
are time-barred under the applicable six-year statute 
of limitations. However, the court denies summary 
judgment as to the Plans’ proposed interest crediting 
rate. 
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 IT IS FURTHER ORDERED that the defen-
dants’ motion to exceed page limits (Docket # 137) be 
and the same is hereby GRANTED; 

 IT IS FURTHER ORDERED that the plaintiffs’ 
motions for leave to file excess pages (Docket # 155) 
be and the same is hereby GRANTED; 

 IT IS FURTHER ORDERED that the defen-
dants’ motions to strike (Docket # 157, 159, and 178) 
be and the same are hereby DENIED; 

 IT IS FURTHER ORDERED that the defen-
dants’ motion for leave to file excess pages (Docket 
# 172) be and the same is hereby GRANTED; 

 IT IS FURTHER ORDERED that the plain- 
tiffs’ motion for an extension of time for filing a reply 
brief (Docket # 182) be and the same is hereby 
GRANTED; 

 IT IS FURTHER ORDERED that the defen-
dants’ motion to strike the plaintiffs’ reply brief 
(Docket # 186) be and the same is hereby DENIED. 

 IT IS FURTHER ORDERED that the plaintiffs’ 
motion for an order directing notice to the classes 
regarding the case (Docket # 201) be and the same is 
hereby DENIED. 
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United States Court of Appeals 
For the Seventh Circuit 
Chicago, Illinois 60604 

August 5, 2011 

Before 

RICHARD D. CUDAHY, Circuit Judge 

MICHAEL S. KANNE, Circuit Judge 

JOHN DANIEL TINDER, Circuit Judge 
 
MICHAEL J. THOMPSON, 
et al., on behalf of themselves 
and on behalf of all others 
similarly situated, 

  Plaintiffs-Appellants- 
  Cross-Appellees 

Nos. 10-3917, 10-3918, 
10-3988 & 10-3989 

     v. 

RETIREMENT PLAN FOR 
EMPLOYEES OF S.C. 
JOHNSON & SON, INC., 
and RETIREMENT PLAN 
FOR EMPLOYEES OF 
JOHNSONDIVERSEY, INC. 

  Defendants-Appellees- 
  Cross-Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Appeals from the 
United States District
Court for the Eastern
District of Wisconsin.

No. 07-CV-1047 

J. P. Stadtmueller, 
 Judge 

 
ORDER 

 On consideration of the petition of Plaintiffs-
Appellants for rehearing with suggestion for rehearing 
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en banc filed July 22, 2011, in the above-captioned 
case, all of the judges on the panel voted to deny a 
rehearing, and no other member of the court has 
voted to hear this case en banc. 

 Therefore, the petition for rehearing with sugges-
tion for rehearing en banc is DENIED. 
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STATUTORY PROVISIONS INVOLVED 

 Section 502(a) of ERISA, 29 U.S.C. § 1132(a), 
provides in pertinent part: 

 A civil action may be brought –  

 (1) by a participant or beneficiary –  

*    *    * 

 (B) to recover benefits due to him under the 
terms of his plan, to enforce his rights 
under the terms of the plan, or to clarify 
his rights to future benefits under the 
terms of the plan. . . . 

*    *    * 

(3) by a participant, beneficiary, or fiduciary (A) 
to enjoin any act or practice which violates 
any provision of this subchapter or the terms 
of the plan, or (B) to obtain other appropriate 
equitable relief (i) to redress such violations 
or (ii) to enforce any provisions of this sub-
chapter or the terms of the plan. . . . 

 Section 204(c)(3) of the Employment Retirement 
Income Security Act, section 1054(c)(3) of Title 29, 
provides in pertinent part: 

For the purposes of this section, in the case of 
any defined benefit plan, if an employee’s accrued 
benefit is to be determined as an amount other  
than an annual benefit commencing at normal 
retirement age, . . . the employee’s accrued bene-
fit. . . . shall be the actuarial equivalent of such 
benefit. . . . 

 


