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QUESTIONS PRESENTED

1. Whether this case is moot, or review is otherwise
inappropriate, in light of the fact that Respondents
have adopted the “all-comers” policy that this Court
approved in Christian Legal Society v. Martinez, 130
S. Ct. 2971 (2010).

2. Whether Respondents’ former non-discrimination
policy, which banned discrimination on a wide varie-
ty of protected grounds and forbade student groups
from excluding potential members on those grounds,
violated Petitioners’ right to freedom of speech.

3. Whether Respondents’ former non-discrimination
policy violated the Free Exercise Clause.
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INTRODUCTION

This case fails on multiple fronts to present a ques-
tion warranting certiorari review. For starters, it is
moot. The California State University System has
adopted an “all-comers” policy nearly identical to the
one approved in Christian Legal Society v. Martinez,
130 S. Ct. 2971 (2010), and accordingly the policy
that formed the basis of Petitioners’ complaint is a
thing of the past. There is no controversy for this
Court to resolve.

But even if it were not moot, the case would not
warrant review for a number of reasons:

First, Petitioners’ purported circuit split is, in reali-
ty, no split at all. The cases to which they point,
Christian Legal Society v. Walker, 453 F.3d 853 (7th
Cir. 2006), and Hsu v. Roslyn Union Free School
District No. 3, 85 F.3d 839 (2d Cir. 1996), relied on
expressive-association analysis to invalidate policies
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similar to the one Respondents used to have. But
this Court subsequently held in Martinez that ex-
pressive-association analysis is inappropriate for
these sorts of cases; courts instead must apply forum
analysis and ask whether the school’s policy is view-
point-neutral and reasonable. See 130 S. Ct. at 2985.
Walker and Hsu thus are no longer good law on the
points for which Petitioners cite them. And to the
extent they remain relevant at all after Martinez,
they are in accord with the decision below.

Petitioners’ assertion that the decision below con-
flicts with this Court’s precedents is similarly anach-
ronistic. Petitioners point to expressive-association
cases—Boy Scouts of America v. Dale, 530 U.S. 640
(2000); Board of Directors of Rotary Int’l v. Rotary
Club of Duarte, 481 U.S. 537 (1987), and the like—to
support their claim of conflict. But that makes no
sense in light of Martinez. After all, Martinez held
that the expressive-association cases do not provide
the proper mode of analysis: “[O]ur limited-public-
forum precedents supply the appropriate framework
for assessing both CLS’s speech and association
rights.” 130 S. Ct. at 2985. The decision below can
hardly be inconsistent with cases that do not apply to
it; and Petitioners cannot manufacture a conflict by
pretending Martinez never happened.

Finally, many of Petitioners’ key arguments—for
example, their argument that Respondents’ former
policy was not viewpoint-neutral—turn on their
assertion that under that policy “all student groups
may exclude students from membership and leader-
ship who do not agree with the groups’ beliefs, except
religious student groups.” Pet. 2 (emphasis in origi-
nal). That assertion is incorrect; the former policy
forbade exclusion not just on the basis of religion, but
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on the basis of any of the grounds protected by anti-
discrimination law—“race, religion, national origin,
ethnicity, color, age, gender, marital status, citizen-
ship, sexual orientation, [and] disability.” Pet. App.
49a. Petitioners’ case thus necessarily relies not on
the former policy as written but rather on their
allegation that Respondents enforced it in a way that
solely targeted religious groups. But that allegation
remains vigorously disputed—indeed, it is the very
disputed issue which the Ninth Circuit remanded for
further proceedings. This case would present a
remarkably poor vehicle for review given that Peti-
tioners’ theory turns on unresolved facts that await
elucidation in the District Court. This Court’s gen-
eral reluctance to review interlocutory decisions is
particularly heightened in cases such as this, where
further lower court proceedings may help inform and
illuminate the issues on appeal.

In short, this case does not “clearly and cleanly
present the precise issue left open in Martinez.” Pet.
39. Far from it. The petition should be denied.

COUNTERSTATEMENT

A. Respondents’ Now-Superseded Policy.

1. The California State University System (“CSU”)
is the State of California acting in its higher educa-
tion capacity. Pet. App. 49a. CSU’s Board of Trus-
tees is vested by statute with the authority to admin-
ister CSU’s institutions of higher learning, including
San Diego State University. Cal. Educ. Code
§§ 66600, 89000, 890001; Pet. App. 49a. The Board
also is empowered to, and does, delegate authority to
CSU’s Chancellor to issue executive orders that bind
the university system and the individual campuses.
See Calif. Educ. Code § 89035 (trustees may delegate
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any of their statutory powers to officers); Standing
Orders of the Board of Trustees of the California
State University 1 (Mar. 15, 2006) (“Standing Or-
ders”) (Chancellor “has the authority and responsibil-
ity to take whatever actions are necessary * * * for
the appropriate functioning of the institution” and
“may issue executive orders as are necessary or

convenient to the performance of his office”).1 CSU’s
Chancellor is Respondent Charles B. Reed.

2. San Diego State, like other CSU institutions,
“encourages the creation of student organizations to
increase the range of viewpoints advocated in the
marketplace of ideas on campus and to enhance the
educational experience for students.” Pet. App. 95a.
Toward that end, San Diego State has created a
forum that officially recognizes, and bestows benefits
on, student organizations that meet certain criteria.
There are approximately 115 recognized student
organizations at San Diego State. Pet. App. 98a.
These groups “are eligible for financial benefits,
access to certain areas on campus reserved for those
groups, subsidized rental of meeting facilities, and
the like.” Pet. App. 51a.

Unrecognized groups are not eligible for those ben-
efits. However, they are neither forbidden to exist
nor excluded from campus. They “may use universi-
ty rooms for meetings and events” if they pay to rent
them. Pet. App. 8a. They may use certain tables,
displays, and structures on campus with advance
approval. Pet. App. 140a. They may “hand out
flyers and post signs to recruit new members * * * in
areas open to all groups, whether recognized or not,

1
Available at http://www.calstate.edu/bot/documents/standing

_orders.pdf.
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such as the ‘free speech steps’ of the student union
and the wall next to the university bookstore.” Pet.
App. 8a. They may distribute “handbills, circulars,
books,” and similar publications on campus. Pet.
App. 140a. And they are, of course, permitted to
assemble, demonstrate, speak, and otherwise exer-
cise their First Amendment rights on campus. Pet.
App. 140a. Indeed, Petitioners themselves have done
many of these things on campus. Petitioners Alpha
Gamma Omega and Alpha Delta Chi, for example,
both hand out flyers at the “free speech” area of the
student union. Pet. App. 126a, 135a.

3. Consistent with CSU regulations, San Diego
State requires student groups seeking official recog-
nition to submit a signed “Student Organization On-
campus Recognition Application.” Pet. App. 6a. The
application packet requires the group to certify that
it meets various criteria. One of those criteria is the
non-discrimination rule at issue here—a rule that
appears in San Diego State’s Student Organizations
Handbook but that has its origins in CSU rules and
regulations issued by the Board of Trustees and the
Chancellor. The relevant regulation provides that
student organizations that discriminate on the basis
of “race, religion, national origin, ethnicity, color,
age, gender, marital status, citizenship, sexual
orientation, or disability” cannot be granted recogni-
tion. Cal. Admin. Code tit. 5, § 41500; Pet. App. 49a.
At the time this litigation was filed and the case
decided below, the relevant Executive Order imple-
menting the regulation provided:

No campus shall recognize any fraternity, sorori-
ty, living group, honor society, or other student
organization that discriminates on the basis of
race, religion, national origin, ethnicity, color,
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age, gender, marital status, citizenship, sexual
orientation, or disability. * * * Student organiza-
tions shall deliver to the vice president for stu-
dent affairs or his/her designee a statement
signed by the president or similar officer of the
local student organization attesting that the or-
ganization has no rules or policies that discrimi-
nate on the basis of race, religion, national
origin, ethnicity, color, age, sex, marital status,
citizenship, sexual orientation, or disability.

Executive Order 1006.2 And San Diego State incor-
porated those binding rules into its Student Organi-
zations Handbook:

On-campus status will not be granted to any
student organization [that] restricts membership
or eligibility to hold appointed or elected student
officer positions in the campus-recognized chap-
ter or group on the basis of race, sex, color, age,
religion, national origin, marital status, sexual
orientation, physical or mental handicap, ances-
try, or medical condition, except as explicitly ex-
empted under federal law. [Pet. App. 50a-51a].

As the District Court recognized, this language
“tracks federal and state nondiscrimination laws.”
Pet. App. 49a. And it prohibited recognized student
organizations from excluding would-be members and
officers on the basis of any of the listed categories; as
Petitioners say, “[t]o gain access to SDSU’s speech
forum, student groups’ membership and leadership
policies” had to “comply with this policy.” Pet. 8.
Thus Petitioners’ incessant claim that the policy
allowed “all student groups [to] exclude students
from membership and leadership who do not agree

2 Available at http://www.calstate.edu/eo/EO-1006.pdf.
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with the groups’ beliefs, except religious student
groups,” Pet. 2 (emphases in original), see also Pet. i,
15, 23, 27, 34, is simply wrong to the extent it pur-

ports to describe the former policy as written.3

Under that policy, groups that desired official recog-
nition could not “exclude students from membership
and leadership” on the basis of a whole host of pro-
tected categories—not just religion, but also race,
sex, color, age, national origin, and more.

B. The Decisions Below.

In 2004 and 2005, San Diego State denied Petition-
ers’ requests for official recognition on the ground
that their “requirement that their members and
officers profess a specific religious belief” violated the
non-discrimination policy. Pet. App. 6a-7a. Petition-
ers filed suit in 2005. On cross-motions for summary
judgment, the District Court granted judgment in
favor of Respondents on all claims. Pet. App. 80a.

Petitioners appealed, but while that appeal was
pending this Court decided Martinez. Recognizing
that Martinez was relevant, the Court of Appeals
ordered supplemental briefing. It then affirmed in
part and reversed and remanded in part, drawing
heavily on Martinez in the process.

The Court of Appeals recognized that under Mar-
tinez, “both freedom of speech and freedom of expres-
sive association challenges are properly analyzed”
using forum analysis, not expressive-association
strict-scrutiny precedents. Pet. App. 10a (citing
Martinez, 130 S. Ct. at 2984-86). It likewise recog-
nized Martinez’s holding that a “student organization

3 To the extent it is meant to describe the policy as applied, the
claim is disputed and has been remanded for further proceed-
ings. See infra at 26-28.
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program is a limited public forum.” Id. (citing Mar-
tinez, 130 S. Ct. at 2984 n.12). And while Petitioners
attempted to distinguish Martinez and argue that
San Diego State’s student organization program is a
designated public forum, the court rejected the effort:
“We see no material distinction between San Diego
State’s student organization program and the stu-
dent organization program discussed in [Martinez]
and, therefore, conclude that San Diego State’s
program is also a limited public forum.” Pet. App.
11a. That was so because both programs “provided
benefits to student groups”; both did so in exchange
for the groups “agree[ing] to abide by certain condi-
tions, including an approval process and the school’s
nondiscrimination policy”; and both “require student
groups to obtain university approval.” Pet. App. 11a-
12a. Those characteristics demonstrated that San
Diego State’s program, like the one in Martinez, was
not “ ‘open for indiscriminate public use,’ but [was]
instead limited to certain groups—student organiza-
tions—which is the hallmark of a limited public
forum.” Pet. App. 11a (quoting Lamb’s Chapel
v. Center Moriches Union Free Sch. Dist., 508 U.S.
384, 392 (1993)) (citation omitted).

Applying limited-public-forum analysis, the court
asked whether San Diego State’s policy was “(1)
reasonable in light of the purpose of the forum; and
(2) viewpoint neutral.” Pet. App. 12a (citing Mar-
tinez, 130 S. Ct. at 2988). It answered in the affirm-
ative. The non-discrimination policy was reasonable
because, among other things, “[r]equiring student
groups to adhere to a nondiscrimination policy is
reasonable in light of San Diego State’s purpose,”
which was “to promote diversity and nondiscrimina-
tion”; and because “Plaintiffs have alternative ave-
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nues of communication.” Pet. App. 13a-15a. And it
was viewpoint-neutral as written because “[a]s the
Supreme Court has made clear, antidiscrimination
laws intended to ensure equal access to the benefits
of society serve goals ‘unrelated to the suppression of
expression’ and are neutral as to both content and
viewpoint.” Pet. App. 19a (quoting Roberts v. U.S.
Jaycees, 468 U.S. 609, 623–624 (1984)).

The Court of Appeals did not reject Petitioners’
free-speech claim altogether, however. Petitioners
had adduced evidence that some recognized student
groups, both religious and secular, “appear to dis-
criminate on prohibited grounds, in contravention of
the policy.” Pet. App. 24a-25a. From that evidence
Petitioners argued in the alternative that “even if the
nondiscrimination policy is viewpoint neutral on its
face, San Diego State has applied it in a discrimina-
tory fashion[.]” Pet. App. 16a. The Court of Appeals
determined that that claim raised “a triable issue of
fact.” Pet. App. 25a. It observed that Petitioners’
“characterization of the evidence may not be correct”;
after all, “it is possible that these groups were ap-
proved inadvertently because of administrative
oversight, or that these groups have, despite the
language in their applications, agreed to abide by the
nondiscrimination policy.” Id. “But as it stands
now,” the panel wrote, “the record does not adequate-
ly explain why some official student groups at San
Diego State appear to have membership require-
ments that violate the school’s nondiscrimination
policy.” Id. It remanded for further proceedings. Id.

The court likewise remanded Petitioners’ free-
exercise and equal-protection claims for further
factual development. The panel recognized that the
“nondiscrimination policy, as written, is a rule of
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general application” under Employment Division
v. Smith, 494 U.S. 872 (1990), because “[a]ny burden
on religion is incidental to the general application of
the policy.” Pet. App. 26a. “However, given the
evidence that San Diego State may have granted
certain groups exemptions from the policy,” the panel
wrote, “there remains a question whether Plaintiffs
have been treated differently because of their reli-
gious status.” Pet. App. 26a-27a.

C. The Current All-Comers Policy.

On December 21, 2011, the CSU Chancellor prom-
ulgated Executive Order 1068. See Supp. App. 1a-8a;
see also http://www.calstate.edu/eo/EO-1068.pdf.
Executive Order 1068 “supersedes Executive Order
1006,” which governed recognition of student groups
and had long contained language implementing
CSU’s non-discrimination regulation. Supp. App. 1a.
The new order retains the non-discrimination lan-
guage without change. Supp. App. 3a. But it also
adds new language adopting what the Chancellor
referred to as an “open membership” requirement:

No campus shall recognize any fraternity, sorori-
ty, living group, honor society, or other student
organization unless its membership and leader-
ship are open to all currently enrolled students at
that campus, except that a social fraternity or so-
rority or other university living group may im-
pose a gender limitation as permitted by Title 5,
California Code of Regulations, Section 41500.
[Supp. App. 4a (emphasis added)].

It further provides that “[o]fficial recognition of
student organizations that fail to abide by the open
membership policy * * * shall be withdrawn.” Id.
The order states that it “establishes systemwide



11

policies * * * for student organizations and activi-
ties,” and that “[a]ll provisions” in the order must be
“implemented by the 2012-2013 academic year”—i.e.,
by this coming summer. Supp. App. 2a.

REASONS FOR DENYING THE WRIT

I. THE CASE IS MOOT.

The petition should be denied, first and foremost,
because this case is moot. CSU has now adopted the
“all-comers” policy approved in Martinez and has
made it binding on all CSU campuses, including San
Diego State. The controversy is ended; it is impossi-
ble for this Court to provide any effectual relief.

1. The Constitution confines the jurisdiction of the
federal courts to actual “Cases” or “Controversies.”
U.S. Const. art. III, § 2, cl. 1. Thus “a federal court
has no authority ‘to give opinions upon moot ques-
tions or abstract propositions, or to declare principles
or rules of law which cannot affect the matter in
issue in the case before it.’ ” Church of Scientology
v. United States, 506 U.S. 9, 12 (1992) (quoting Mills
v. Green, 159 U.S. 651, 653 (1895)). These require-
ments “subsist[ ] through all stages of federal judicial
proceedings, trial and appellate.” Lewis v. Continen-
tal Bank Corp., 494 U.S. 472, 476 (1990). Through-
out, “the party seeking relief must have suffered * * *
an actual injury traceable to the defendant and likely
to be redressed by a favorable judicial decision.”
United States v. Juvenile Male, 131 S. Ct. 2860, 2864
(2011) (per curiam) (citation omitted). Thus “[i]f an
event occurs while a case is pending on appeal that
makes it impossible for the court to grant ‘any effec-
tual relief whatever’ to a prevailing party, the appeal
must be dismissed.” Church of Scientology, 506 U.S.
at 12 (quoting Mills, 159 U.S. at 653).
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2. This case is moot because CSU’s new all-comers
rule ends the controversy between the parties and
gives Petitioners the relief to which they would be
entitled if they prevailed in litigation. CSU still
generally forbids recognized student groups from
discriminating, but Executive Order 1068’s provision
regarding membership further limits official recogni-
tion to groups that open their “membership and
leadership * * * to all currently enrolled students at
that campus.” Supp. App. 4a. That is an “all-
comers” rule, indistinguishable from the one this
Court approved in Martinez. Compare Martinez, 130
S. Ct. at 2989 (official recognition permitted for
groups that “allow any student to participate, be-
come a member, or seek leadership positions in the
organization”). The new policy’s membership and
leadership provisions accordingly comport with the
First Amendment. There is nothing further this
Court could provide. After all, Petitioners are not
entitled to the policy they would prefer—namely, one
that grants them an exception so they can exclude
nonbelievers. See Martinez, 130 S. Ct. at 2994 n.27
(exemption from all-comers policy would amount to
“preferential, not equal, treatment”). Rather, they
are entitled to a policy that complies with the First
Amendment. That is precisely what they now have.
And that means they no longer face “an actual injury
* * * traceable to the defendant and likely to be
redressed by a favorable judicial decision.” Juvenile
Male, 131 S. Ct. at 2864 (citation omitted).

Nor do Petitioners have a claim for real monetary
damages or other non-equitable relief to keep their
suit alive. See City of Los Angeles v. Lyons, 461 U.S.
95, 110 (1983). Petitioners did not seek that relief.
Instead, they sought a declaration that CSU’s former
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policy was unconstitutional and an injunction block-
ing CSU from enforcing that policy. Pet. App. 32a.
But in light of CSU’s new all-comers policy, such a
declaration would be an “opinion[ ] upon * * * [an]
abstract proposition[ ],” and such an injunction could
not “ ‘affect the matter in issue in the case[.]’ ”
Church of Scientology, 506 U.S. at 12 (quoting Mills,
159 U.S. at 653). Put another way, this Court could
not grant “ ‘any effectual relief whatever’ ” to Peti-
tioners if they prevailed. Id. The case is moot.

3. Petitioners may argue that the case is not yet
moot because while CSU has adopted the all-comers
policy, San Diego State has not yet incorporated it
into its Student Organizations Handbook. See Supp.
App. 2a (“[a]ll provisions” in the order must be
“implemented by the 2012-2013 academic year”).
But San Diego State is bound by the Executive Order
even though the campus has not yet put its conform-
ing policy into writing. After all, the Executive
Order is binding law for all CSU campuses. See
Standing Orders at 1. It was effective immediately
upon its December 2011 issuance. Supp. App. 2a.
And it “establishes systemwide policies.” Id. San
Diego State could hardly ignore it, and hew to its old
policy, on the grounds that its administration has not
yet issued a new Handbook.

Moreover, even if the case were not already moot, it
inevitably would become moot long before this Court
could decide it. If the Court were to grant certiorari,
the case would not be argued, much less decided,
until at least October 2012. The case will be moot by
then, under any interpretation of state law, because
the Executive Order requires CSU’s campuses to
implement the new policy “by the 2012-2013 academ-
ic year.” Supp. App. 2a. That academic year begins



14

in August 2012, two months before the Court hears
the first arguments of the 2012 Term.

4. Petitioners also may argue that the new all-
comers policy constitutes “voluntary cessation” and
thus does not “suffice to moot [the] case.” Friends of
the Earth v. Laidlaw Envtl. Servs., 528 U.S. 167, 174
(2000). Not so, for several reasons. First, voluntary
cessation does moot a case where the defendant can
“demonstrate that there is no reasonable expecta-
tion” that the previous activity will recur, United
States v. W.T. Grant Co., 345 U.S. 629, 633 (1953)
(citation omitted), and courts regularly find that test
met when a governmental defendant ceases purport-
edly unlawful conduct and changes its rules in so
doing. See, e.g., National Min. Ass’n v. U.S. Dept. of
Interior, 251 F.3d 1007, 1009-10 (D.C. Cir. 2001)
(altered administrative rule rendered appeal moot);
American Rivers v. Nat’l Marine Fisheries Serv., 126
F.3d 1118, 1123-24 (9th Cir. 1997) (same). Indeed,
the courts typically find the test met even when the
governmental body has not formally changed its rule,
but simply has ceased its purportedly unlawful
activity. See 13A Wright, Miller & Cooper, Federal
Practice & Procedure § 3533.7, at 351 (2d ed. 1984)
(“Courts are more likely to trust public defendants to
honor a professed commitment to changed ways[.]”);
Coral Springs St. Sys., Inc. v. City of Sunrise, 371
F.3d 1320, 1328-29 (11th Cir. 2004) (“[G]overnmental
entities” are “given considerably more leeway than
private parties in the presumption that they are
unlikely to resume illegal activities.”). That makes
sense given that the government is presumed to act
in good faith, see Alden v. Maine, 527 U.S. 706, 755
(1999), and that in cases where government policies
are challenged, this Court typically holds that the
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government body’s voluntary cessation mooted the
claim. See Lewis, 494 U.S. at 474; Princeton Univ.
v. Schmid, 455 U.S. 100, 103 (1982) (per curiam);
Kremens v. Bartley, 431 U.S. 119, 129 (1977).

That approach applies in spades here. Executive
Order 1068 is no spur-of-the-moment policy change
that can be undone on a whim. On the contrary, the
Chancellor issued the order pursuant to his delegat-
ed state-law power to make rules for the university
system. See supra at 3-4; see also Cohen v. Board of
Trustees, 97 Cal. App. 3d 541, 545 (1979) (describing
Chancellor’s executive order as part of “regulations
and rules” implementing statute). It constitutes a
binding, system-wide rule change applicable to
CSU’s nearly 427,000 students. It must be imple-
mented at each of CSU’s 23 campuses—just the sort
of systemic change that shows the new rule is here to
stay. See Supp. App. 2a. And the new language
represents the University’s careful attempt to follow
this Court’s guidance in Martinez. For all of these
reasons, Executive Order 1068 is analogous to the
amended administrative rules that typically are held
to moot challenges to the rules they amend.

5. Finally, apart from mootness, the fact that the
policy has changed makes this case a poor vehicle to
answer the questions presented. Were certiorari
granted, the mootness issue would immediately
consume, and perhaps overwhelm, the briefing on

the merits. The issue would be fact-bound4 and the
Court, operating on stipulated facts, would not have
the record to resolve it. And even if the Court hap-

4 See Wright & Miller at § 3533.5 (whether a repealed policy is
likely to reoccur “depends in large part on a uniquely individu-
alized process of prediction centered on the facts” of each case).
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pened to rule the other way, and found the case not
moot, and if it further happened to rule in Petition-
ers’ favor on the merits, that ruling would make
absolutely no practical difference: CSU has imple-
mented an all-comers policy, and under that policy
Petitioners still will not be recognized because their
groups do not make “membership and leadership
* * * open to all currently enrolled students at that
campus.” Supp. App. 4a. There is no cause for this
Court to wade into the murky waters of mootness in
a case that can have no practical effect on the liti-
gants involved.

II. THE DECISION BELOW CONFLICTS NEITHER
WITH OTHER CIRCUITS NOR WITH THIS
COURT’S CASES.

Petitioners assert (at 16-35) that the decision below
is “in conflict with the decision of another United
States court of appeals” and “with relevant decisions
of this Court.” S. Ct. R. 10(a), (c). Neither is true.
As we demonstrate below, Petitioners can make
these claims only by proceeding as if Martinez never
happened. When one takes Martinez’s holdings into
account, Petitioners’ conflicts evaporate.

A. There Is No Circuit Split.

Petitioners rely for their purported circuit split on
two decisions that predate Martinez: the Seventh
Circuit’s 2006 decision in Walker and the Second
Circuit’s 1996 decision in Hsu. In both, Petitioners
say, the courts “dealt squarely with the issue con-
fronted by the Ninth Circuit below” and “came to
diametrically opposite results.” Pet. 16. And both,
they explain, did so using freedom-of-association
analysis: Walker held that relying on a non-
discrimination policy to deny a student group recog-
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nition “violated the [group’s] right to expressive
association,” and Hsu held that it violated the Equal
Access Act’s “ ‘implicit right of expressive associa-
tion.’ ” Pet. 17 (quoting Hsu, 85 F.3d at 859).

This argument fails for a simple reason: This
Court’s subsequent Martinez decision has squarely
rejected the application of freedom-of-association
analysis to these sorts of student-organization cases.
As a result, the aspect of Walker and Hsu on which
Petitioners rely is no longer good law, and those
cases cannot be compared to the decision below—a
decision that post-dated Martinez and was the first
Court of Appeals decision to apply the analysis
Martinez requires. There is no circuit split.

1. In Walker, a student group at Southern Illinois
University’s School of Law required members to
subscribe to a statement of faith that prohibited
them from engaging in or approving of sexual con-
duct outside of heterosexual marriage. 453 F.3d at
858. That requirement violated a school non-
discrimination policy similar to CSU’s former policy.
Id. The student group sued, and the Seventh Circuit
held that the group was likely to succeed on the
merits. Id. at 857. That was so for two reasons
relevant here. First, relying on freedom-of-
association cases like Dale and Roberts, the court
treated the case as one of “forced inclusion”—i.e., a
group being forced to accept members it did not
want—and applied strict scrutiny. Id. at 861-864. It
held that application of the non-discrimination policy
likely failed strict scrutiny because, among other
things, the school had identified no good reason to
apply the policy to the student group, and it there-
fore lacked a “compelling state interest.” Id. at 863.
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Second, the court held that the student group was
likely to succeed on its free-speech claim as well.
Applying forum analysis, the Seventh Circuit ex-
plained that “[t]here can be little doubt” that the
school’s non-discrimination policy “is viewpoint
neutral on its face.” Id. at 866. However, “as the
record stands,” the court found, “there is strong
evidence that the policy has not been applied in a
viewpoint neutral way”: The student group had
presented evidence that other student groups dis-
criminated in their membership and yet had retained
their official recognition. Id. The court thus directed
entry of a preliminary injunction for the student
group and remanded for trial.

Walker does not help Petitioners. Its freedom-of-
association holding—the holding Petitioners grasp
for their “split,” Pet. 17—was negated by Martinez,
which disapproved application of freedom-of-
association analysis to these cases: “[O]ur limited-
public-forum precedents supply the appropriate
framework for assessing both CLS’s speech and
association rights.” 130 S. Ct. at 2985. Walker’s
treatment of the case as one of “forced inclusion”
likewise does not survive Martinez, which rejected
that characterization in the course of rejecting strict
scrutiny: “CLS * * * faces only indirect pressure to
modify its membership policies; * * * [t]he expres-
sive-association precedents on which CLS relies, in
contrast, involved regulations that compelled a group
to include unwanted members, with no choice to opt
out.” Id. at 2986; see also id. (“In diverse contexts,
our decisions have distinguished between policies
that require action and those that withhold bene-
fits.”). Walker, in short, reached a different outcome
from the decision below, but only because it applied a
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different, now-discredited framework. That hardly
constitutes a circuit split.

Quite the contrary, in fact: When it finally did
apply forum analysis, the Walker court held that the
non-discrimination policy—a policy very similar to
CSU’s old policy—was “viewpoint neutral on its face.”
453 F.3d at 866 (emphasis added). That is the same
conclusion the Ninth Circuit reached in this case.
Pet. App. 16a. And although the Walker court was
concerned that the policy was being applied in a
viewpoint-discriminatory manner, it left that ques-
tion for factual development on remand, 453 F.3d at
866-867, just as the Ninth Circuit did here. Pet.
App. 16a. Applying what remains of Walker in a

post-Martinez world, the cases are fully in accord.5

2. Petitioners fare no better with Hsu. There, too,
a school required a Christian club to accept Christian
and non-Christian members alike if it wanted to use
school facilities. Hsu, 85 F.3d at 851. The Second
Circuit held that the school district’s action violated
the Equal Access Act, 20 U.S.C. §§ 4071-4074, which
it interpreted as “an analog” to the First Amend-
ment. Id. at 857, 862. But the court’s reasoning is
irrelevant post-Martinez. Like Walker, it relied
heavily on freedom-of-association cases. See Hsu, 85
F.3d at 856. Martinez has since held that the analy-
sis required by this line of cases does not apply.
Moreover, relying on the freedom-of-association
cases, Hsu treated the student group’s exclusion of

5 In fact, Justice Stevens’ Martinez concurrence recognized
Walker for what it is, rather than what Petitioners want it to
be. He cited it to support his conclusion that it is viewpoint-
neutral to apply a non-discrimination policy like CSU’s old
policy to student organizations. See Martinez, 130 S. Ct. at
2996 n.2 (Stevens, J., concurring).
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unwanted members as pure “speech” within the
meaning of the Equal Access Act. 85 F.3d at 856
(concluding that the statutory term “speech” includes
the student club’s “leadership policy provision”).
Martinez has since held that that approach is incor-
rect and that exclusion in this context is best con-
strued as an act. See 130 S. Ct. at 2994 (“The Law
School’s policy aims at the act of rejecting would-be
group members without reference to the reasons
motivating that behavior[.]”) (emphasis in original).

3. In short, neither Hsu nor Walker supports Peti-
tioners’ claim of a split. But Petitioners’ invocation
of these now-obsolete cases is relevant, for it under-
scores how premature it would be to consider Mar-
tinez’s reserved question at this juncture. Martinez
told the lower courts how to analyze student-
organization cases—by using limited-public-forum
analysis alone—and the decision below is the very
first Court of Appeals decision to apply that new
framework to a non-discrimination policy. Even if
this case were live (which it is not), and even if it
were a good vehicle (which it is not), prudence would
counsel in favor of letting the issue percolate—and
waiting to see whether a real circuit split develops—
before accepting review.

B. The Decision Below Does Not Conflict With
This Court’s Precedent.

Petitioners argue at length that the decision below
is in conflict with this Court’s precedent. Pet. 19-36.
Again, however, the argument unfolds only by ignor-
ing Martinez’s plain holdings.

1. Petitioners argue that San Diego State’s old
nondiscrimination policy “violates their free associa-
tion rights” and therefore conflicts with free-
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association precedents such as Dale. Pet. 26-33. But
as we have explained, in a post-Martinez world this
Court’s free-association cases are simply the wrong
lens through which to judge Petitioners’ challenge.
See supra at 17-18. As with Walker and Hsu, the
Ninth Circuit’s decision cannot be in conflict with
cases that this Court itself has said do not provide
the proper analytical framework.

We will not belabor the point, except to say that the
Martinez Court considered—and rejected—each of
the analogies Petitioners seek to draw. For instance,
Petitioners argue that they are like the parade
organizers in Hurley v. Irish-American Gay, Lesbian
& Bisexual Group of Boston, 515 U.S. 557 (1995), in
that they are forced to include a viewpoint with
which they disagree. Pet. 28-29. But Martinez
rejected that analogy: “Hurley involved the applica-
tion of a statewide public-accommodations law to the
most traditional of public forums: the street. That
context differs markedly from the limited public
forum at issue here.” 130 S. Ct. at 2986 n.14. So too
with the other cases on which Petitioners rely.
Compare Pet. 28 (arguing that decision below con-
flicts with Dale), with Martinez, 130 S. Ct. at 2986
(rejecting analogy because in Dale the regulation
forced the Boy Scouts to accept leaders, “with no
choice to opt out”); Pet. 31-33 (arguing that decision
below conflicts with Healy v. James, 408 U.S. 169
(1972)), with Martinez, 130 S. Ct. at 2987 n.15 (re-
jecting analogy because groups like CLS seek “pref-
erential treatment,” not the equal treatment sought
by the group in Healy). The bottom line is simple:
The decision below does not conflict with this Court’s
expressive-association precedents because those
precedents no longer can provide the analytical
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framework for Petitioners’ challenge. See Martinez,
130 S. Ct. at 2987.

Petitioners’ failure to acknowledge Martinez is no
oversight. As their arguments and those of their
amici “make plain,” their “objection is less to the
application of the Court’s decision” in Martinez to
this case than to Martinez itself. Bullcoming v. New
Mexico, 131 S. Ct. 2705, 2713 n.5 (2011). But they
offer no reason to revisit Martinez less than two
years after it issued. Martinez has not split the
circuits. Moreover, there are reliance interests at
stake: As CSU’s new policy demonstrates, public
universities are relying on Martinez’s holding that an
all-comers policy satisfies the First Amendment.
Time will tell whether further judicial intervention is
warranted to clarify issues arising from these all-
comers policies, or from other schools’ continuing
adherence to non-discrimination policies similar to
CSU’s former policy. But one thing is certain—such
intervention is not warranted at this early date.

2. Petitioners next argue that San Diego State’s
old policy constituted viewpoint discrimination, in
violation of this Court’s teachings, because the policy
“force[d]” them to accept members they do not want.
Pet. 21-23. But, once again, that argument is no
longer viable in the wake of Martinez. The Martinez
Court firmly rejected the characterization on which
Petitioners place so much weight. The Court wrote
that “our decisions have distinguished between
policies that require action and those that withhold
benefits.” Martinez, 130 S. Ct. at 2986. And it
distinguished groups like Petitioners here who
“seek[ ] what is effectively a state subsidy” from
groups like the Boy Scouts in Dale who were “com-
pelled * * * to include unwanted members, with no
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choice to opt out.” Id. (emphasis in original). Be-
cause Petitioners here, like those in Martinez, “may
exclude any person for any reason if [they] forgo[ ]
the benefits of official recognition,” id., the Court’s
forced-inclusion cases simply do not apply. See id.
The Ninth Circuit came to the exact same conclusion.
See Pet. App. 23a (“Plaintiffs are free to express any
message they wish, and may include or exclude
members on whatever basis they like; they simply
cannot oblige the university to subsidize them as
they do so.”). Its decision is not in conflict with this

Court’s precedents.6

3. Petitioners next argue (at 21) that the decision
below conflicts with this Court’s precedent because
CSU’s old policy is “indistinguishable from” view-
point-discriminatory policies struck down in cases
such as Lamb’s Chapel, 508 U.S. 384, and Rosen-
berger v. Rector & Visitors of Univ. of Va., 515 U.S.
819 (1995).

This argument fails for several reasons. First, its
premise is factually incorrect. The policies in Lamb’s
Chapel and Rosenberger targeted religion and reli-
gion alone; all groups except religious groups could
partake of a benefit, and religious groups were
excluded because of their message. See Lamb’s
Chapel, 508 U.S. at 393; Rosenberger, 515 U.S. at

6 Amici’s reliance on Hosanna-Tabor Evangelical Lutheran
Church v. EEOC, 132 S. Ct. 694 (2012), fails for the same
reason. Hosanna-Tabor is just like Dale and the other expres-
sive-association cases whose analytical frameworks were
rejected as inapplicable in Martinez. It “involve[s] [nondiscrim-
ination] regulations that compel[ ] a group to include unwanted
members, with no choice to opt out.” Martinez, 130 S. Ct. at
2986; see Hosanna-Tabor, 132 S. Ct. at 697 (application of
nondiscrimination laws to church’s personnel decision would
“[r]equir[e] a church to accept or retain” an unwanted minister).
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831. Here, by contrast, CSU’s former policy as
written forbade student groups from excluding
members on the basis of a host of protected grounds,

including race, sex, disability, age, and so forth.7 See
supra at 6. That policy is not at all “indistinguisha-
ble” from those at issue in Lamb’s Chapel and Ros-
enberger, Pet. 21; the notion that those cases square-
ly control this one is untenable.

Second, Petitioners’ argument again ignores Mar-
tinez. Martinez explained that “[e]ven if a regulation
has a differential impact on groups wishing to en-
force exclusionary membership policies, ‘[w]here the
[State] does not target conduct on the basis of its
expressive content, acts are not shielded from regula-
tion merely because they express a discriminatory
* * * philosophy.’ ” 130 S. Ct. at 2987 (quoting R.A.V.
v. St. Paul, 505 U.S. 377, 390 (1992)) (emphasis
added). Thus, “expressive activity can be banned
because of the action it entails, but not because of the
ideas it expresses.” R.A.V., 505 U.S. at 385. And a
student group’s decision to exclude would-be mem-
bers constitutes just such “action.” See Martinez, 130
S. Ct. at 2994; Roberts, 468 U.S. at 623-624 (anti-
discrimination law “does not aim at the expression of
speech [and] does not distinguish between prohibited
and permitted activity on the basis of viewpoint.”).

On the strength of these teachings, the Ninth Cir-
cuit held that Petitioners were refused recognition
because of their act of refusing to open membership
to protected groups, and that such activity does not
constitute viewpoint discrimination. Pet. App. 19a-

7 To the extent Petitioners are challenging the policy as
applied, their case faces additional flaws, not the least of which
is that it turns on disputed facts. See infra at 26-28.
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20a. That conclusion was correct in light of Mar-
tinez. In any event, Petitioners’ quarrel with it
amounts to a mere claim that the court below “mis-
appli[ed] [ ] a properly stated rule of law.” S. Ct. R.
10. Petitions are “rarely granted” in such cases. Id.;
United States v. Johnson, 268 U.S. 220, 227 (1925)
(“We do not grant certiorari to review evidence and

discuss facts.”). This case should be no exception.8

III. THIS INTERLOCUTORY CASE IS A POOR
VEHICLE BECAUSE MOST OF PETITIONERS’
ARGUMENTS TURN ON STILL-DISPUTED
FACTS.

This case makes a poor vehicle for review for still
another reason: Most of Petitioners’ arguments turn
on disputed assertions of fact that have yet to be
adjudicated in the trial court.

1. Petitioners purport to challenge CSU’s former
non-discrimination policy as written; indeed, that is
the basis for their claim that this case “squarely
presents the precise issue this Court reserved in
Martinez.” Pet. 12-13. In fact, however, it is clear
that Petitioners ground the bulk of their arguments
not on the policy as written, but on their claim that
San Diego State applied it in a way that solely
targets religion. Thus, for example, they argue that
the decision below conflicts with this Court’s view-

8 Petitioners separately argue that San Diego State’s student-
organization program is a designated public forum, not a
limited public forum. Pet. 35-36. That is wrong. Martinez
reaffirmed the established principle that student-organization
programs like San Diego State’s are limited public fora. 130 S.
Ct. at 2984 n.12; see also Board of Regents v. Southworth, 529
U.S. 217, 234 (2000); Rosenberger, 515 U.S. at 829-830. The
court below recognized that there is absolutely “no material
distinction” between the forum at issue here and the ones this
Court considered in those cases. Pet. App. 11a; see supra at 8.
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point-discrimination cases because “[u]nder SDSU’s
policy, the right of student groups to control their
messages through membership restrictions is re-
spected, except for religious groups.” Pet. 23 (empha-
sis added). They argue that the former policy flunks
limited-public-forum analysis because it is “patently
unreasonable” for San Diego State “to pursue the
purported goals of ‘diversity and nondiscrimination’
exclusively against religious groups.” Pet. 25-26
(emphasis added). They argue that expressive-
association analysis somehow applies—despite
Martinez’s holding that it does not—because here “all
student groups may exercise their associational
rights, except religious groups.” Pet. 27 (emphasis in
original). They further argue that San Diego State
“blatant[ly] target[s]” religious groups in violation of
the Free Exercise Clause because “all other groups”
are permitted “to restrict their members and leaders
to those who share their beliefs and views,” while
religious groups alone are not. Pet. 34-35. Indeed,
the very first sentence of their petition frames the
case around their claim of sole targeting: They say
San Diego State’s policy “allows recognized student
organizations to restrict membership and leadership
to students who agree with their beliefs, unless those
beliefs are religious in nature.” Pet. i (emphasis in
original). As we explained supra at 6, these claims
cannot possibly describe the old policy as written, for
it encompasses many more categories than religion.
So Petitioners must be talking about the policy as
applied. They effectively admit as much by relying
not on the policy’s language, but on Respondents’
supposed stipulations about its application on the
ground, to support their claims of sole targeting. See
Pet 2, 13 n.6, 20, 27.
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This approach gets Petitioners nowhere. Its fatal
flaw: It relies on factual assertions that Respondents
vigorously dispute and that have been remanded for
further factual development. The Court of Appeals
considered Petitioners’ allegation that “San Diego
State has applied [the policy] in a discriminatory
fashion[.]” Pet. App. 16a. But it certainly did not
find that allegation to be an established fact; much
less did it find that San Diego State had solely tar-
geted religion. Instead, it observed that Petitioners’
“characterization of the evidence may not be correct,”
it deemed the dispute a “triable issue of fact,” and it
remanded for further proceedings in the trial court.
Pet. App. 25a. The whole point of that remand is to
establish “why some official student groups at San
Diego State appear to have membership require-
ments that violate the school’s nondiscrimination
policy.” Id.

Petitioners’ arguments, in short, turn on facts that
remain in dispute. That alone is sufficient reason to
deny the petition. “The hearing of contentions as to
disputed facts * * * is a task primarily for a court of
one judge, not for a court of nine.” Kennedy v. Silas
Mason Co., 334 U.S. 249, 256 (1948). That is why
the Court deems it “good judicial administration to
withhold decision” until it has a record that “pre-
sent[s] a more solid basis of findings based on litiga-
tion or on a comprehensive statement of agreed
facts.” Id. at 257. Adjudicating Petitioners’ claims
would require the sort of fact-finding this Court
eschews.

2. Petitioners try to avoid this glaring problem by
asserting that San Diego State “stipulated” that it
solely targets religion. Pet. i, 13 n.6, 27. Nonsense.
Petitioners base their assertion on a university
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employee’s testimony that “in applying the nondis-
crimination policy, ‘most of our concern was based
around religious organizations, making sure that
their constitution—so that they were open to all
denominations.’ ” Pet. App. 99a-100a. But that does
not remotely establish that the university solely
targeted religion. The excerpt does not make clear
why “most” of the employee’s “concern was based
around religious organizations”; it may well have
been because “most” of the applications she saw that
violated the non-discrimination policy came from
religious groups. Moreover, other employees testi-
fied that “student organizations are permitted to
restrict membership in their groups so long as the
restriction does not violate the University’s nondis-
crimination policies,” Pet. App. 99a—an approach
that forbids discrimination on any protected ground
and does not amount to sole targeting of religion.
Finally, the Ninth Circuit found the facts surround-
ing the purported discriminatory treatment unclear,
determined that it raised a “triable issue of fact,” and
remanded. Pet. App. 25a. Both the conclusion and
the remand are irreconcilable with Petitioners’
interpretation of the record. There would be no
sense in remanding for further factual development
on the question whether “San Diego State has ap-
plied [the policy] in a discriminatory fashion,” Pet.
App. 16a, if the university had so stipulated.

3. Petitioners’ attempt to rely on disputed facts
underscores yet another reason to deny review:
Certiorari is greatly disfavored in cases that come to
the Court in an interlocutory posture, with key
questions unadjudicated. As the Court has put it,
where “Petitioners seek certiorari to review the
adverse rulings made by the Court of Appeals” but
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“the Court of Appeals remanded the case,” the mat-
ter “is not yet ripe for review by this Court.” Broth-
erhood of Locomotive Firemen & Enginemen
v. Bangor & Aroostock R.R., 389 U.S. 327, 328 (1967)
see also Virginia Military Inst. v. United States, 508
U.S. 946, 946 (1993) (“We generally await final
judgment in the lower courts before exercising our
certiorari jurisdiction.”) (Scalia, J., respecting denial
of certiorari). Just so here. Review would be prema-
ture if the case were still live. And if this matter
warrants the Court’s review, the Court will be fully
able to adjudicate it following a final decision (and

factual resolution) by the District Court.9

IV. THE SECOND QUESTION PRESENTED
LIKEWISE DOES NOT WARRANT REVIEW.

In passing, petitioners raise a second issue:
whether San Diego State’s old policy violated the
Free Exercise Clause. Pet. 33-35. This issue does
not warrant review for many of the reasons already
discussed. First, it is moot: CSU has now adopted
an all-comers policy, and this Court in Martinez held
that an indistinguishable all-comers policy did not
violate the Free Exercise Clause. See 130 S. Ct. at
2995 n.27. Second, the question does not meet any of
the usual criteria for certiorari review. Petitioners
do not even bother to assert the contrary; they do not
claim that the decision below rejecting their Free
Exercise claim conflicts with decisions of this Court

9 Petitioners suggest (at 14) that Judge Ripple’s concurring
opinion below opined on the need for this Court’s review. It did,
but not in the way Petitioners would prefer. Judge Ripple
recognized that “the factual ambiguities” regarding selective
enforcement “that prompt this court to remand to the district
court may dilute the focus of the constitutional question.” Pet.
App. 28a. He suggested that it was only at “at some later point”
that this case may become appropriate for review. Id.
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or of any Court of Appeals. See Pet. 33-35. Finally,
as just discussed, Petitioners’ claim that the former
policy violated the Free Exercise Clause turns on
disputed facts: They argue that policy was neither
neutral nor generally applicable under Employment
Division v. Smith, 494 U.S. 872 (1990), because San
Diego State engages in “blatant targeting” of reli-
gious groups. Pet. 33-35. But that allegation has
been deemed a disputed issue of fact and remanded
for factual development. Pet. App. 27a (“[T]here
remains a question whether Plaintiffs have been
treated differently because of their religious sta-
tus.”). Claims that turn on as-yet-unsettled factual
allegations do not warrant this Court’s review.

CONCLUSION

The petition for a writ of certiorari should be de-
nied.
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SUPPLEMENTAL APPENDIX

December 21, 2011

MEMORANDUM

TO: CSU Presidents

FROM: Charles B. Reed
Chancellor

SUBJECT: Student Activities -Executive Order 1068

Attached is a copy of Executive Order 1068, Student
Activities, which supersedes Executive Order 1006.

This executive order includes the following changes:

 Revision of the formal chartering and recogni-
tion policies for student organizations to in-
clude an open membership requirement in ad-
dition to the nondiscrimination in student or-
ganizations requirement

 Transfer of the Minor Representative Student
Officers section into the CSU policy on mini-
mum academic qualifications for student office
holders

 Transfer of the Student Judiciary section into
the executive order on student conduct proce-
dures

In accordance with policy of the California State
University, the campus president has the responsi-
bility for implementing executive orders where
applicable and for maintaining the campus reposito-
ry and index for all executive orders.
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If you have questions regarding this executive order,
please contact the Associate Director of Student
Programs at (562) 951-4707 or the Assistant Director
of Student Programs at (562) 951-4693.

CBR/rm

Attachment

cc: Provosts/Vice Presidents for Academic Affairs

Vice Presidents for Administration and Finance

Vice Presidents for Student Affairs

Executive Staff, Office of the Chancellor

Executive Order 1068

THE CALIFORNIA STATE UNIVERSITY

Office of the Chancellor
401 Golden Shore

Long Beach, California 90802-4210
562-951-4707

Executive Order: 1068

Effective Date: December 21, 2011

Supersedes: Executive Order 1006

Title: Student Activities

This executive order establishes systemwide policies,
procedures, and guidelines for student organizations
and activities. All provisions in this executive order
are expected to be implemented by the 2012-2013
academic year.
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Student Organizations

Campuses shall establish and publish procedures for
formal chartering and recognition of student organi-
zations in compliance with the following policies:

Formal Chartering and Recognition Policies

Campuses shall comply with all student organization
filing requirements described in California Code of
Regulations, Title 5, Article 4, Nondiscrimination in
Student Organizations, Sections 41500 (Withholding
of Recognition), 41501 (Definition of Recognition),
41503 (Filing Requisites), and 41504 (Penalties).
These sections require each student organization to
deposit with the vice president of student affairs or
his/her designee copies of all constitutions, charters,
or other documents relating to its policies. Docu-
ments shall be refiled within 90 days after any
substantive change or amendment.

No campus shall recognize any fraternity, sorority,
living group, honor society, or other student organi-
zation that discriminates on the basis of race, reli-
gion, national origin, ethnicity, color, age, gender,
marital status, citizenship, sexual orientation, or
disability. The prohibition on membership policies
that discriminate on the basis of gender does not
apply to social fraternities or sororities or other
university living groups. Student organizations shall
deliver to the vice president for student affairs or
his/her designee a statement signed by the president
or similar officer of the local student organization
attesting that the organization has no rules or poli-
cies that discriminate on the basis of race, religion,
national origin, ethnicity, color, age, gender, marital
status, citizenship, sexual orientation, or disability.
This statement shall be renewed annually.
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No campus shall recognize any fraternity, sorority,
living group, honor society, or other student organi-
zation unless its membership and leadership are
open to all currently enrolled students at that cam-
pus, except that a social fraternity or sorority or
other university living group may impose a gender
limitation as permitted by Title 5, California Code of
Regulations, Section 41500. Student organizations
may require applicants for leadership positions to
have been members for a specified period of time,
and may require officers to compete for those posi-
tions in elections of the membership.

In recognizing student organizations, campuses are
encouraged to consider such factors as the mix of
students who reside on campus, students who com-
mute, part-time and full-time students, students who
are working while attending college, and other
factors that will provide opportunities that meet the
diverse needs of students seeking to affiliate with
student organizations.

Withholding and Withdrawing Official Recog-
nition

Official recognition of student organizations that fail
to abide by the open membership policy or that
discriminate on the basis of race, religion, national
origin, ethnicity, color, age, gender, marital status,
citizenship, sexual orientation, or disability shall be
withdrawn.

In addition, official recognition of a student organiza-
tion may be withdrawn for hazing or conspiracy to
haze as defined in the California Code of Regula-
tions, Title 5, Standards for Student Conduct, Sec-
tion 41301(b)(8). Individual students may be disci-
plined for hazing under Section 41301(b)(8).
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Campuses may establish codes of conduct for student
organizations and procedures for sanctions against
the organizations. Sanctions may include actions
such as withdrawal of recognition, suspension of
recognition for a specified period of time, probation
(warning that might lead to a more severe sanction),
restriction of privileges, reprimand, and restitution
for losses caused.

Minimum Number of Students

Official recognition of a student organization re-
quires a minimum of five CSU students who are
currently enrolled in at least one class. A maximum
of twenty percent of the members of a student organ-
ization may be individuals who are not CSU stu-
dents, e.g., community members, students at other
colleges. Only students enrolled at the CSU campus
may vote on issues that come before the student
organization. The vice president of student affairs or
designee may waive the twenty percent and voting
provisions for fraternities and sororities to accommo-
date such organizations as the National Panhellenic
Council that includes representatives from non-CSU
campuses. Documentation for this waiver shall
include copies of national charters or other appropri-
ate documentation, and these documents shall be
submitted to the vice president of student affairs or
designee. Campuses retain authority to include
additional requirements for recognition and/or to
make the requirements listed here more limiting.

Club Advisors

Each officially recognized student organization must
have a university advisor who is either a faculty
member or professional member. Campuses may
permit part-time faculty and professional staff to
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serve as advisors. Advisors should not be selected
from auxiliary organizations. Campuses should
develop a training and orientation program for
university advisors to student organizations.

Training/Orientation Programs

The CSU Alcohol Policies and Prevention Program
(Board Resolution REP 07-01-03) requires campuses
to provide orientation programs for student organi-
zation advisors and for student officers that outline
policies, expectations, and information on alcohol
use/abuse. This orientation may be provided to
officers of student organizations in writing or elec-
tronically, and an acknowledgement of completion of
this orientation that includes the name of the stu-
dent organization and student officer(s) shall be
retained by the vice president of student affairs or
designee.

In addition, campuses shall advise student organiza-
tions and student officers about the California State
University Student Conduct Code in Title 5, Califor-
nia Code of Regulations, Section 41301.

Role of Auxiliary Organizations in Recognizing
Student Organizations

Campuses may not delegate the process of approving
or managing student organizations or their activi-
ties. Auxiliary organizations may not manage stu-
dent organizations or approve student activities.
Auxiliary organizations may not provide auxiliary
funds or facilities to student organizations that are
not currently recognized by the campus. Funding
and use of facilities are available only to student
organizations that are currently recognized by the
campus.
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Off-Campus Student Activities

Campuses shall comply with Section 41301, Stand-
ards for Student Conduct, of Title 5 of the California
Code of Regulations. This section clarifies the uni-
versity's authority for off-campus behavior that
includes students who are members of clubs and
organizations. The Student Conduct Code sets the
standard of expected behavior and describes conduct
that is unacceptable and subject to discipline
through the university's disciplinary process.

Overall Program Evaluations

Campuses shall assess student organizations and
activities programs biennially. The review shall
include the assessment of such factors as risk man-
agement, program quality, student satisfaction,
student participation growth, and how the student
organizations and activities support the goals of the
university. Campuses may develop an individual
assessment instrument or select an existing assess-
ment instrument, e.g., The Council for the Advance-
ment of Standards in Higher Education (CAS) or
CSU Quality Improvement (QI). The biennial reports
shall be submitted to the Office of the Chancellor in
August of every even-numbered year.

Club Sports Insurance

Officially recognized student club sports at all CSU
campuses must carry adequate liability and second-
ary medical insurance as determined in collaboration
with the campus risk managers or the Office of Risk
Management in the Chancellor's Office for all partic-
ipants and coaches, including non-students and
volunteers. The insurance shall cover travel, practic-
es, and competition. Each campus may develop its
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own method for insurance coverage requiring partic-
ipants to pay or other fiscally sound approaches as
authorized by the campus vice president for student
affairs or his/her designee. In no case may a campus
use state appropriations to pay for club sports insur-
ance. No student, non-student, or volunteer may
participate in a club sport without approved insur-
ance, and no club may be recognized or organized to
participate in practices, competition, or travel with-
out approved insurance.

Insurance documents should include appropriate
hold harmless provisions as follows: "Insured shall
hold harmless, indemnify, and defend the state of
California, the Trustees of the California State
University, the (campus) and the officers, employees,
volunteers and agents of each of them from and
against any and all liability, loss, damage, expense,
costs of every nature, and causes of actions arising
out of or in connection with the use by the insured of
said property or participation in said activity."

_____________________________
Charles B. Reed, Chancellor

Dated: December 21, 2011
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