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United States Attorney
Southern District of New York

86 Chambers Street
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BY EMAIL February 10, 2012
Hon. Jed S. Rakoff 
United States District Court for the Southern District of New York
500 Pearl Street, Rm. 1340
New York, New York 10007

Re: Nat’l Immigration Project, et al. v. DHS et al., 11 Civ. 3235 (JSR)

Dear Judge Rakoff:

Pursuant to our telephone conference yesterday, we write respectfully on behalf of defendants
in the above-named action (the “Government”). We request a stay of the Court’s Order dated
February 7, 2012 (the “Order”), initially for 60 days (until April 9, 2012) pending the Government’s
consideration of whether to appeal, and should the Acting Solicitor General decide to appeal, a stay
pending appeal to take effect upon filing of a notice of appeal.

Courts consider four factors when determining whether to grant a stay pending appeal:
“(1) whether the stay applicant has made a strong showing that he is likely to succeed on the merits;
(2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance of the stay
will substantially injure the other parties interested in the proceeding; and (4) where the public
interest lies.” In re World Trade Ctr. Disaster Site Litig., 503 F.3d 167, 170 (2d Cir. 2007) (footnote
omitted). “[T]he degree to which a factor must be present varies with the strength of the other
factors”; “more of one factor excuses less of the other. “ Id. (quotation marks, alterations omitted). 

The balance of equities—the last three factors above—strongly favors the Government, as
disclosure in this case prior to appeal will cause irreparable harm to the Government but essentially
no harm to Plaintiffs. “[O]nce there is disclosure” in a FOIA matter, “the information belongs to the
general public,” Nat’l Archives & Records Admin. v. Favish, 541 U.S. 157, 174 (2004), and any
privileges the Government has are irretrievably lost and its appeal is moot. “Disclosure followed by
appeal after final judgment is obviously not adequate in such cases—the cat is out of the bag.” In re
Papandreou, 139 F.3d 247, 251 (D.C. Cir. 1998). Thus, in FOIA cases, courts routinely grant stays
of disclosure, for “denial of a stay will utterly destroy the status quo . . . but the granting of a stay
will cause relatively slight harm to appellee.” Providence Journal Co. v. FBI, 595 F.2d 889, 890 (1st
Cir. 1979); accord People for Am. Way Found. v. Dep’t of Educ., 518 F. Supp. 2d 174, 177 (D.D.C.
2007) (“[p]articularly in the FOIA context, courts have routinely issued stays where the release of
documents would moot a defendant’s right to appeal”); see HHS v. Alley, 129 S. Ct. 1667 (2009)
(Thomas, J., in chambers) (staying FOIA disclosure pending disposition of appeal); John Doe
Agency v. John Doe Corp., 488 U.S. 1306, 1309 (1989) (Marshall, J., in chambers) (denial of stay
of FOIA order would cause mootness and thus irreparable injury); National Council of La Raza v.
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DOJ, 411 F.3d 350, 355 n.3 (2d Cir. 2005) (noting court granted a stay of FOIA disclosure order).

Here, there can be no question that release of the email chain would destroy the status quo and
eliminate the Government’s ability to seek appellate review. That in itself is a powerful—and in our
view dispositive—reason to grant a stay. But in addition, the absence of a stay will cause the
disclosure of information the government believes to be privileged, and those privileges protect the
public interest. Courts have recognized that Congress enacted Exemption 5 out of concern that
“ ‘frank discussion of legal or policy matters’ in writing might be inhibited if the discussion were
made public; and that the ‘decisions’ and ‘policies formulated’ would be the poorer as a result.”
NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150 (1975) (quoting Senate Report); accord Dep’t
of Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1, 8–9 (2001) (“officials will not
communicate candidly among themselves if each remark is a potential item of discovery and front
page news”). Frank discussion “promote[s] the quality of agency decisions” on behalf of the public
and “protects the integrity of the administrative process.” La Raza, 411 F.3d at 356. And the
attorney-client privilege has “special force in the government context,” for “it is crucial that
government officials, who are expected to uphold and execute the law . . . , be encouraged to seek
out and receive fully informed legal advice.” In re Grand Jury, 399 F.3d 527, 533–34 (2d Cir. 2005). 

On the other hand, a stay would cause little harm to Plaintiffs, consisting solely of the passage
of time, which is outweighed by the harms to the Government and public identified above, and the
harm to the judicial process of not permitting full and fair appellate consideration of this Court’s
decision. Providence Journal, 595 F.2d at 890. Plaintiffs may contend that aliens continue to be
deported without (according to Plaintiffs) a policy in place to address their return to the United States
should they succeed on judicial review. But that is not a harm that would be addressed by release of
the email chain at issue here.

In light of the balance of equities strongly in favor of a stay, the Government’s showing of
likelihood of success on appeal is lessened; it is sufficient merely to demonstrate a substantial case
on the merits. Network Enters., Inc. v. APBA Offshore Prods., Inc., No. 01 Civ. 11765 (CSH), 2007
WL 398276, at *1 (S.D.N.Y. Feb. 5, 2007) (“it is not necessary for me to confess error and predict
a reversal . . . . While I rejected [appellant’s] contentions . . . it is equally clear that [appellant] has
a substantial case to lay before the Court of Appeals.”). The Government easily clears that hurdle.

Indeed, parts of the Court’s decision are at least in tension with governing precedent. For
purposes of FOIA’s exemption 5, it is irrelevant that the requester can identify a particular litigation
in which the material might not be privileged; the question is whether the material would  “routinely”
or “normally” be disclosed, and material that is ordinarily “work product” material does not qualify.
FTC v. Grolier, Inc., 462 U.S. 19, 26-27 (1983).  Here, the Court invoked the “testimonial use”
doctrine without application of that FOIA principle. See also Restatement (Third) Of The Law
Governing Lawyers § 92, cmt b, f (notwithstanding testimonial “waiver,” work product material is
not “generally available” unless there has been an actual public disclosure of that material). 

 Moreover, the Court relied on 5 U.S.C. § 552(a)(2)(B) in support of the view that the email
chain is a “statement[ ] of policy . . . that [has] been adopted by the agency” and must be released. 
But an informal discussion among attorneys does not “adopt[ ]” a policy on behalf of an agency, and
certainly does not expressly adopt a document’s discussion of a policy. See Wood v. FBI, 432 F.3d
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78,84 (2d Cir. 2005).

In addition, there are novel issues in this case, which the Court itself described as “highly
unusual.” Order at 14. Among other arguments, although the Court held that factual statements in
the email chain are severable and thus can be released, the Government will advance a substantial
case that in the context of attorney discussions they are inextricable from protected work product.
Gov. Memo at 18-19.  The Court also has treated as “facts” statements by various government
officials, occupying various level of responsibility, about their impressions of how “various relevant
agencies commonly handle” a particular issue (Order at 12)—overlooking that such discussions may,
for example, represent preliminary reactions before a final statement is articulated in a brief, or the
possibility that oral communications may have supplemented, clarified or entirely superseded the
asserted “facts.”  That process of give-and-take is the essence of attorney work product and integral
to the attorney-client privilege. 
 

For all those reasons, a stay pending consideration of appeal should be granted, and, if the
Government appeals, a stay pending appeal should be granted. The initial stay should be sixty days,
to accord the Government the time Congress provided to consider whether to appeal. 28 U.S.C.
§ 2107(b); Fed. R. App. P. 4(a)(1)(B). Both the courts and Congress have recognized, and deferred
to, the Government’s need for extra time to engage in careful decisionmaking in which all interested
governmental components can be heard. United States ex rel. Eisenstein v. City of New York, 540
F.3d 94, 99 (2d Cir. 2008), aff ’d, 556 U.S. 928 (2009). Indeed, the rules advisory committee called
the 60-day rule “‘well justified’” because of the various government officials who need to be heard,
and noted that “‘[i]f these departments are rushed, the result will be that an appeal is taken merely
to preserve the right, or without adequate consideration.’” Wright et al., Federal Practice &
Procedure § 3950.2 (quoting advisory committee). That logic was ratified by Congress shortly
thereafter. Id. Given those important governmental interests and their endorsement by Congress and
the courts, and the lack of any exigency that would overcome the usual rule, a sixty-day stay is
necessary and appropriate.

Thank you for your consideration. We respectfully ask that the Court docket this letter. 

Respectfully,

PREET BHARARA
United States Attorney

By: /s/ Patricia L. Buchanan
PATRICIA L. BUCHANAN
Assistant United States Attorney
Telephone: 212.637.3274
E-mail: patricia.buchanan@usdoj.gov

cc: Nancy Babette Morawetz


