
No. 11-233 

In the Supreme Court of the United States 
                                

LARRY RAY SWEARINGEN, 
    Petitioner, 

v. 

RICK THALER, DIRECTOR, TEXAS DEPARTMENT OF 

CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 

DIVISION, 
    Respondent. 

                                  

On Petition for a Writ of Certiorari  
to the United States Court of Appeals  

for the Fifth Circuit 
                                  

REPLY IN SUPPORT OF  
PETITION FOR A WRIT OF CERTIORARI 

                                  
 

JEFFREY A. MISHKIN 
GEOFFREY M. WYATT 
CHRISTOS RAVANIDES 
SKADDEN, ARPS, SLATE, 

MEAGHER & FLOM LLP 
Four Times Square 
New York, New York 

10036 
(212) 735-3000 

 
PHILIP H. HILDER* 
  Counsel of Record 
JAMES G. RYTTING 
HILDER & ASSOCIATES, 

P.C. 
819 Lovett Boulevard 
Houston, Texas 77006 
(713) 655-9111 
james@hilderlaw.com 

 



 
 
 
i 

 
 

Table of Contents 

Page 

Table of Authorities.....................................................ii 

Argument ..................................................................... 2 

I. This Case Is an Ideal Vehicle to Resolve 
the Question Whether Actual-Innocence 
Claims Are Cognizable.......................................... 2 

A. Unrebutted Scientific Evidence Proves 
Actual Innocence............................................. 2 

B. The Existence of State Avenues of 
Relief Does Not Preclude Review................... 6 

II. The Courts Below Misapplied 28 U.S.C. 
§ 2244(b)(2)(B) ....................................................... 8 

A. The Lower Courts Held Petitioner to 
an Improper Standard of Due 
Diligence.......................................................... 9 

B. The Lower Courts Failed to Give Effect 
to the “If Proven” Language of 28 
U.S.C. § 2244(b)(2)(B)(ii) .............................. 11 

Conclusion.................................................................. 12 
 



 
 
 

ii 

 

TABLE OF AUTHORITIES 

Cases Page 

Allen v. Beck,  
179 F. App’x 548 (CA10 2006) ............................... 7 

Aron v. United States, 
291 F.3d 708 (CA11 2002).................................... 11 

In re Davis,  
565 F.3d 810 (CA11 2009)...................................... 7 

Griffin v. Delo,  
33 F.3d 895 (CA8 1994).......................................... 8 

House v. Bell,  
547 U.S. 518 (2006) ................................................ 5 

Keith v. Bobby,  
551 F.3d 555 (CA6 2009)...................................... 12 

Lucas v. Johnson,  
132 F.3d 1069 (CA5 1998)...................................... 7 

Schlup v. Delo,  
513 U.S. 298 (1995) ................................................ 5 

Willis v. Jones,  
329 F. App’x 7 (CA6 2009) ................................... 11 



 
 
 

iii 

 

Statutes and Rules 

28 U.S.C. § 2244(b)(2)(B)................................... passim 

28 U.S.C. § 2254(b)(1)(A)............................................. 8 

Other Authorities 
 
Brandon L. Garrett, Claiming Innocence, 92 

MINN. L. REV. 1629 (2008) ..................................... 5 
 
Goff & Lord, Entomotoxicology: Insects as 

Toxicological Indicators and the Impact 
of Drugs and Toxins on Insect Develop-
ment, in FORENSIC ENTOMOLOGY 331 
(Byrd & Castner eds., 2001) ..................................4 

 
 
 
 



 
 
 
1 

 
 

REPLY IN SUPPORT OF PETITION FOR A 
WRIT OF CERTIORARI 

Larry Swearingen is actually innocent because as 
a matter of science – as even the State’s medical ex-
aminers have agreed – Melissa Trotter’s body could 
not have been left in the Sam Houston National For-
est until well after Swearingen was incarcerated.  
Accordingly, this case presents the ideal vehicle to 
resolve the division among the lower courts over 
whether actual-innocence claims are a proper basis 
for federal habeas relief. 

Respondent does not deny that the circuit courts 
are divided on that question (Pet. 25-26); indeed, he 
does not even dispute that such relief should be 
available in the proper case.  Instead, he argues that 
this is not the proper case because the scientific evi-
dence of innocence is infirm due to “differences” 
among the experts contributing to that evidence, and 
because circumstantial evidence “‘pointed to him as 
the killer.’”  Brief In Opposition (“BIO”) 21-26. 

But in this case, science trumps circumstance.  
Any disagreements among the half-dozen scientists 
in this case – including the scientist who testified 
against Swearingen at trial – are “differences” in de-
gree only.  What matters is their consensus on the 
critical point: that Swearingen was behind bars when 
Trotter’s body was left in the forest, meaning he 
could not have committed the crime for which he is 
now awaiting execution.  Respondent offers no proba-
tive scientific evidence to the contrary; without it, the 
circumstantial evidence is meaningless.  Accordingly, 
this is the proper vehicle to resolve the admitted split 
among the courts below, and the Court should grant 
the writ on that basis alone. 
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The Court should also grant review to clarify the 
proper analysis under 28 U.S.C. § 2244(b)(2)(B)’s two 
prongs.  Contrary to what the courts held below, the 
first prong requires only a showing that the newly 
proffered evidence was previously undiscoverable 
through due diligence – not that the new evidence did 
not exist.  And the second prong requires the court 
first to assume as “proven” the allegations underlying 
a successive petition, and then to assess the inno-
cence claims against the balance of the evidence. 

ARGUMENT 

I. This Case Is an Ideal Vehicle to Resolve the 
Question Whether Actual-Innocence Claims 
Are Cognizable. 

Respondent does not dispute the irreconcilable 
split in the courts over whether evidence of actual 
innocence by itself is a basis for federal habeas relief.  
He instead opposes review based on (1) Swearingen‘s 
failure to prove his innocence, and (2) the existence of 
state avenues of relief, which supposedly precludes 
federal review.  Neither has merit. 

A. Unrebutted Scientific Evidence Proves 
Actual Innocence. 

Respondent’s arguments on innocence – that 
there is “no ‘scientific consensus’” that Swearingen is 
innocent, BIO 21, and, in any event, the science is 
outweighed by circumstantial inculpatory evidence, 
BIO 24 – are based on a fundamental misunder-
standing of basic scientific precepts, detailed in 
Swearingen’s petition and ignored in respondent’s 
opposition. 
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Respondent contends that the consensus identi-
fied in the petition is illusory because experts 
disagree on the precise date of death.  BIO 22.  But 
as explained in the petition, this argument misun-
derstands science itself. 1   Differences would be 
expected because “estimates of postmortem intervals 
routinely ‘yield a reliable range of conclusions,’” and 
a range of estimates “‘does not become less powerful, 
let alone unreliable, merely because it operates as a 
range.’”  Pet. 22 (quoting Dr. Gill-King).  Accordingly, 
respondent’s attempt to fault Swearingen for failing 
“to reconcile these differences,” BIO 22, “‘simply im-
pose[s] a criterion on science that science itself does 
not require and cannot countenance.’”  Pet. 22 (quot-
ing Dr. Gill-King).2 

Moreover, the histological evidence on which 
Swearingen based his successive petition is by far the 
best scientific evidence to establish date of death (Pet. 
17-19; App.-116a-18a) – a fact respondent does not 
dispute.  Accordingly, his effort to lump all the sci-
ence together wrongly implies the most recent 
conclusions are due no more weight than earlier opin-

                                                 
1  Indeed, respondent contradicts his demand for cer-

tainty in his statement that “there are significant 
limitations on scientists’ ability to conclusively determine 
time of death.”  BIO 23 n.6. 

2  Respondent asserts that no scientist considered 
“‘the entire breadth of the pathological evidence,’” BIO 23 
(citation omitted), but that is irrelevant, as Dr. Gill-King 
explains, and also untrue.  Dr. Pustilnik considered every-
thing – “‘insects, * * * cells, * * * [and] photographs,’” BIO 
24 (citation omitted) – and concluded that Trotter was 
killed “five to seven days prior to her discovery.”  App.-
122a. 
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ions.  And respondent does not hint that any patholo-
gist could put the date of death earlier than 14 days 
prior to discovery based on histology. 

Respondent’s secondary attack on the scientific 
consensus – notable because it is respondent’s soli-
tary effort to argue that anything in the scientific 
record favors guilt – concerns the State’s entomolo-
gist.  Respondent contends the entomologist 
concluded “that around December 18 a carrion fly, C. 
cadaverina, colonized Melissa’s body,” and that be-
cause this fly is “a secondary or late colonizer that 
would not infest a body until it had actually decom-
posed to some extent,” the “colonization date was 
consistent with the estimated 25-day exposure pe-
riod.”  BIO 23 n.5.3  This argument ignores the fact 
that entomological evidence proved useless because 
the State failed to properly preserve it, skewing en-
tomological estimates toward earlier, inaccurate 
dates, Pet. 12-13 – a fact respondent cannot dispute.4 

                                                 
3  Respondent improperly emphasizes C. cadaverina’s 

“late colonizer” status.  “Late” is a relative term; in foren-
sic entomology, the C. cadaverina is “late” because it 
“[t]ypically” arrives “1½ days following death.”  Goff & 
Lord, Entomotoxicology: Insects as Toxicological Indica-
tors and the Impact of Drugs and Toxins on Insect 
Development, in FORENSIC ENTOMOLOGY 331, 337 (Byrd & 
Castner eds., 2001). 

4  Respondent also disputes Swearingen’s claim that 
the State withheld entomological evidence, arguing that a 
“reviewing judge” rejected this claim.  BIO 16.  But while 
state courts accepted the State’s argument that it had no 
entomological evidence, FHD.19, at 98, the federal district 
court ordered such evidence released, see, e.g., id. at 4 n.3, 
and “[h]undreds” of specimens were disclosed.  SHD.1-6, 
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Alternatively, respondent argues the scientific 
consensus can be disregarded because it “fails to ac-
count for the rest of the facts the jury considered” – 
e.g., Swearingen’s conduct and physical evidence like 
paper scraps littering the street outside Swearingen’s 
parent’s house.  BIO 24-25.  This argument, too, mis-
understands the obligations of science and the impact 
of its conclusions.  “‘[S]cientific evidence – assuming 
the underlying methodology is sound – is by defini-
tion independent of, and not subject to impeachment 
by, non-scientific evidence.’”  Pet. 22 (quoting Dr. 
Gill-King).  This Court acknowledged the same prin-
ciple in granting relief in House v. Bell, 547 U.S. 518 
(2006) – “the rare case” in which “the central forensic 
proof connecting [the defendant] to the crime” was 
“called into question.”  Id. at 554; see also Schlup v. 
Delo, 513 U.S. 298, 324 (1995) (suggesting “exculpa-
tory scientific evidence” could support a “credible” 
innocence claim).  Here that proof has not merely 
been “called into question,” but conclusively refuted.  
See Brandon L. Garrett, Claiming Innocence, 92 
MINN. L. REV. 1629, 1647 (2008) (“‘complete exonera-
tions’” based on scientific proof are “[t]he most 
powerfully supported innocence claims”).  Indeed, the 
author of the only scientific evidence in favor of guilt 
has since admitted that the forensic record, consid-
ered in its entirety, is “incompatible with exposure” 
of Trotter’s body to the elements for longer than 
“fourteen days.”  App.-96a. 

Ultimately, what respondent is demanding is 
something no court has ever required – that 

________________________ 
 

at 17.  (Record citations follow the convention established 
in the petition.  See Pet. 3 n.1.) 
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Swearingen prove the identity of Trotter’s real kil-
ler.5  See BIO 26 (faulting Swearingen for failing to 
explain where Trotter was between her disappear-
ance and death).6  Such a rule would have perverse 
policy implications.  It would relieve law enforcement 
of its duty to find the actual perpetrators of serious 
crimes and transfer it to incarcerated individuals 
with no resources.  Uncaught criminals would remain 
free to strike again, while innocents would be left to 
pay for the criminals’ past transgressions with their 
lives. 

B. The Existence of State Avenues of Relief 
Does Not Preclude Review. 

Second, respondent argues federal relief is fore-
closed because a “necessary predicate to” a federal 
court’s “consideration of an actual-innocence claim is 
that no state avenue exists ‘to process such a claim.’”  
BIO 26 (quoting Herrera v. Collins, 506 U.S. 390, 417 

                                                 
5   Notably, the state failed to analyze scrapings from 

Trotter’s fingernails (which excluded Swearingen, Pet. 5) 
to identify Trotter's assailant, until recently ordered to do 
so by a state court. 

6  In the same vein, respondent theorizes that 
“Melissa was killed, then refrigerated,” and that the only 
consensus among the scientists relates to the “date 
Melissa’s body was dumped in the forest, not the date of 
her death.”  BIO 22-23.  Respondent suggests that 
Swearingen killed and refrigerated Trotter, and, while he 
was incarcerated, someone else dumped her body in an 
open field.  But while Dr. Arends implied this possibility, 
see App.-47a, 49a; SHD.1-5, at 30-31, respondent cites no 
evidence that supports this fantasy or links Swearingen to 
it.  Respondent’s musing is also contrary to the theory at 
trial that Swearingen acted alone.  
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(1993)).  Respondent contends this predicate is lack-
ing because Texas courts recognize actual innocence 
claims, and “Swearingen’s current actual-innocence 
application in state habeas court is being considered 
on the merits,” BIO 27, a fact acknowledged in the 
petition, Pet. 22 n.11. 

But this argument merely strengthens the case 
for review, not only because the state courts’ decision 
to review Swearingen’s claim of innocence signals its 
merit, but because federal courts have developed di-
vergent interpretations of Herrera’s dictum on state 
avenues of relief, necessitating clarification by this 
Court.   

On the one hand, some courts follow respondent’s 
view, holding the mere existence of state avenues for 
actual-innocence claims operates as an insuperable 
bar to federal review.  See, e.g., Lucas v. Johnson, 132 
F.3d 1069, 1075 (CA5 1998) (“[Herrera’s] conditional 
statement was made in the context of the Court’s dis-
cussion of clemency and the availability of such 
procedures * * *.  Thus, the [habeas] relief requested 
of us * * * is thwarted by the restrictive language of 
the Herrera Court.”).  

On the other hand, several federal appeals courts 
have interpreted Herrera simply to require exhaus-
tion of available state avenues of relief.  See, e.g., In 
re Davis, 565 F.3d 810, 821 n.8 (CA11 2009) (noting 
in dicta petitioner could have exhausted state ave-
nues by applying for pardon before filing habeas 
petition); Allen v. Beck, 179 F. App’x 548, 550-51 & 
n.2 (CA10 2006) (denying claim on other grounds, but 
stating in dicta that “[t]he record does not indicate 
that [petitioner] has sought executive clemency”); 
Griffin v. Delo, 33 F.3d 895, 909 (CA8 1994) (Beam, J. 
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concurring) (finding habeas claim premature where 
petitioner had not yet pursued state avenue of execu-
tive clemency). 

The courts construing Herrera’s dictum as an ex-
haustion requirement have the better view.  Were it 
otherwise, states could insulate their convictions 
from meaningful actual-innocence review by afford-
ing entirely hollow forms of relief.  Moreover, there is 
no basis in federalism to afford states any special 
deference on actual-innocence claims.  After all, fed-
eral courts already review other types of habeas 
claims asserting federal constitutional rights, so long 
as there has been state exhaustion.  See 28 U.S.C. § 
2254(b)(1)(A).  As actual-innocence claims likewise 
vindicate federal constitutional rights, they too 
should be open to federal review. 

Accordingly, the Court should also grant review to 
clarify that federal courts may entertain federal ac-
tual-innocence claims once state avenues of relief are 
exhausted.7 

II. The Courts Below Misapplied 28 U.S.C. 
§ 2244(b)(2)(B). 

Contrary to respondent’s contentions, the courts 
below misapplied both the “due diligence” prong of 28 
U.S.C. § 2244(b)(2)(B)(i), and the requirement, under 
                                                 

7  Swearingen separately moves this Court to defer 
its consideration of this petition pending completion of the 
state court proceedings.  Deference is preferable to denial 
of the petition because, if state relief is denied, 
Swearingen will have to pursue federal relief again, and 
the Court’s failure to act on this petition would leave the 
lower courts in disarray and result in needless relitigation 
of the legal questions presented here.  
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§ 2244(b)(2)(B)(ii), that the factual assertions under-
lying the successive petition be taken as “proven” 
before the court evaluates them “in light of the evi-
dence as a whole.”  Ibid. 

A. The Lower Courts Held Petitioner to an 
Improper Standard of Due Diligence. 

The district court here concluded that petitioner 
had not satisfied the due-diligence prong of 
§ 2244(b)(2)(B) because “the factual predicate for the 
claims existed well before Swearingen’s successive 
petition.”  App.-31a (emphasis added, capitalization 
altered).  Respondent does not dispute that this stan-
dard – which asks only whether the evidence “exists,” 
not whether “the inmate himself was diligent in” 
searching for it – is stricter than that applied by 
other courts.  See Pet. 32-33.  Instead, he argues that 
reasonable efforts would have led to the discovery of 
both the histological evidence and the facts disclosed 
in Dr. Carter’s affidavit.  BIO 32-34.  Not so. 

As to the histological evidence, respondent argues 
that Swearingen “should have been aware that the 
paraffin block remained in the custody” of the Medi-
cal Examiner’s Office based on the 2004 letter from 
Dr. Sanchez.  BIO 33-34.  But as explained in the pe-
tition, this argument misconstrues the letter and 
holds the petitioner to an unreasonable standard of 
diligence.  The letter stated only that one slide “con-
tain[ing] a piece of lung and fatty tissue” was made.  
App.-41a.  But Swearingen “had no reason to believe 
lung and fatty tissue could help him,” Pet. 33 – a fact 
undisputed by respondent.  No mention was made of 
the heart, nerve and vascular tissue, which are the 
dispositive tissue types for dating death, Pet. 17-18, a 
fact respondent also does not dispute.  Rather, the 
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letter stated that, other than lung and fatty tissue, 
no other tissues were preserved.  App.-41a.  Counsel 
was entitled to rely on that unequivocal assurance by 
the Chief Medical Examiner.  See, e.g., Willis v. Jones, 
329 F. App’x 7, 17 (CA6 2009) (“[Petitioner] was enti-
tled to rely on the state’s representation that it did 
not have impeaching evidence * * * meaning that due 
diligence did not require him to request the records 
* * *.”).  In light of this explicit disclaimer of the exis-
tence of other histological evidence, the lower courts’ 
conclusion that petitioner could have discovered the 
evidence which has since established his innocence 
reflects an erroneous application of the due diligence 
requirement. 

Respondent’s argument concerning Dr. Carter’s 
late disclosures likewise fails.  Respondent contends 
that Dr. Carter would have revealed the same infor-
mation at or before trial “‘if someone had only asked 
her.’”  BIO 32 (quoting App.-36a).  Before 2007, how-
ever, petitioner had no information indicating that 
Dr. Carter’s 25-day post mortem interval assessment 
was wrong.   He was thus in no position to ask Dr. 
Carter whether that assessment was contradicted by 
other, much more probative scientific evidence.  Only 
in 2007 did Swearingen have the first indication that 
Dr. Carter’s testimony was false, when the patholo-
gists first analyzed the evidence and cast doubt on 
the veracity of Dr. Carter’s testimony.  Respondent 
seeks too high a standard – that “diligence” for a lay 
person like Swearingen or (from a scientific perspec-
tive) his trial lawyer requires him to assume that the 
state’s chief scientific witness has fundamentally 
misapplied the science, and to play guessing games 
about what scientific evidence the state has in its 
possession but has not disclosed.  
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The better standard is the one followed by courts, 
like the Eleventh Circuit, that “the due diligence in-
quiry is an individualized one,” Aron v. United States, 
291 F.3d 708, 712 (CA11 2002), and one that does not 
impose unrealistic burdens on defendants.  The dis-
tance between this “individualized” inquiry and the 
“objective standard” followed by the courts below and 
embraced by respondent here too large to dismiss.  
The Court should grant review and hold that 
Swearingen exercised due diligence under the proper 
standard. 

B. The Lower Courts Failed to Give Effect 
to the “If Proven” Language of 28 U.S.C. 
§ 2244(b)(2)(B)(ii). 

Further compounding their erroneous analysis, 
the lower courts failed to comply with the require-
ment in § 2244(b)(2)(B)(ii) that the factual allegations 
in a successive petition be taken as “proven.”  Re-
spondent agrees with the district court that, “[t]aken 
at face value, Swearingen’s new scientific evidence 
appears highly exculpatory,” App.-54a; BIO 36, but 
argues that the court was right to assume the jury 
would be free to disregard the scientific evidence, 
ibid.  That argument is a contradiction in terms.  If 
the scientific evidence were accepted as “proven,” as 
required under § 2244(b)(2)(B)(ii), then no reasonable 
jury could have convicted petitioner – any incriminat-
ing circumstantial evidence notwithstanding – 
because the scientific conclusions preclude 
Swearingen’s guilt.   

Petitioner’s position is not, as respondent argues 
(BIO 36), that the lower courts should not have 
weighed the scientific consensus against the balance 
of the evidence.  Under § 2244(b)(2)(B)(ii), a court 
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must assess the probative value of the new evidence 
“in light of the evidence as a whole.”  But because the 
new scientific evidence must be accepted as “proven,” 
the circumstantial evidence must be conformed to it.  
See, e.g., Keith v. Bobby, 551 F.3d 555, 557 (CA6 2009) 
(court must take newly discovered evidence “at full 
face value”).  And no reasonable jury would have cho-
sen to credit the prosecution’s dubious circumstantial 
evidence, convict him, and sentence him to death. 

If the lower courts had followed the correct analy-
sis, they would have imagined a trial at which: 

 Petitioner would have contested Dr. Carter’s 
25-day post mortem interval estimate; 

 Dr. Carter would have testified, as she did in 
her 2007 affidavit, that Trotter was left in the 
forest no “more than two weeks” prior to dis-
covery; 

 Drs. White and Pustilnik would have con-
cluded, based on their analyses of histological 
and other scientific evidence, that Trotter had 
been dead less than a week. 

Had these facts been proven, the jury would have 
surely acquitted petitioner.  But the lower courts only 
gave lip service to § 2244(b)(2)(B)(ii)’s requirement 
that a successive petition’s allegations be assumed as 
“proven.”  This approach was incorrect, and contra-
dicted that taken by other courts.  Accordingly, the 
Court should grant review and reverse.   

CONCLUSION 

For the foregoing reasons and those set forth in 
the petition, the Court should grant the petition for a 
writ of certiorari. 
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