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REPLY BRIEF

The government misses the point of Tracey’s certiorari petition. The
central claim offered by Tracey is that the Third Circuit Court of Appeals
erroneously decided that the warrant in this case was not general. The
government writes on page 8 of its brief, “Review of that issue is not
warranted” because of the good faith exception. Tracey disagrees. He
essentially argues that the Third Circuit “decided an important federal
question in a way that conflicts with relevant decisions of this Court,” a
textual reason for review under Rule 10(c) of the Rules of this Court. In his
petition, he discussed how this Court’s case law supports his position and
how the general warrant here is not made particular (or merely overbroad,
for that matter) by reference to 18 Pa.C.S.A. § 6312.

The government does not affirmatively dispute that we are here
dealing with a general warrant. The government simply does not address the
matter. Rather, the government effectively argues that the good faith
exception is a viable trump card, even if the warrant is general. Tracey
submits that review should be granted on the nature of the warrant only, and
that if he prevails, a remand to the Third Circuit would be appropriate, to
give it the first opportunity to address whether the good faith exception can
save a general warrant. As previously indicated, Third Circuit case law

suggests support for Tracey’s position, not that of the government.



In any case, Tracey disagrees that the good faith exception can take
the sting out of a general warrant, especially one involving a conspicuously
infirm description not resulting from a clerical error. Cf. Groh v. Ramirez,
540 U.S. 551, 567-71 (2004) (Kennedy, J., dissenting) (impliedly agreeing
with majority that warrant was general but concluding that officer is entitled
to qualified immunity where he mistakenly believed that warrant contained
proper description, and did not in any way rely on clerical error). None of the
case law cited by the government squarely addresses this question. It appears
that there is no controlling authority, at least none of which Tracey 1s aware.
The issue effectively raised by the government, concerning the interplay
between general warrants and good faith, is itself important and one of first
impression, offering an independent basis for review under Rule 10(c).

The petition for a writ of certiorari should be granted.
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