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QUESTION PRESENTED 

The Rivers and Harbors Act of 1946 (“RHA”), Pub. 
L. 79-525, 60 Stat. 634, 634-35, authorized construction of 
Lake Lanier, a large federal reservoir near Atlanta, “in 
accordance with the [U.S. Army Corps of Engineers’] 
plans” contained in the Corps’ report for the project.  
The Corps has always construed those plans to mean 
that the RHA did not empower the Corps to allocate any 
storage space in Lake Lanier to a local water-supply 
purpose.  In the decision below, the Eleventh Circuit re-
jected the Corps’ longstanding interpretation.  Based on 
its own reading of ambiguous language in the Corps’ 
plans underlying the RHA, the court concluded that 
Congress had “directly spoken to the precise question at 
issue,” Chevron, U.S.A., Inc. v. Natural Res. Def. Coun-
cil, Inc., 467 U.S. 837, 842 (1984).  Confronting similarly 
ambiguous language in analogous circumstances, other 
circuits have held that Congress had not “directly spo-
ken to the precise question at issue.” 

The question presented is:  Under step one of this 
Court’s Chevron analysis, in determining whether Con-
gress has “directly spoken to the precise question at is-
sue”—thereby foreclosing an agency’s discretion to in-
terpret a statute it administers—may a court base its 
conclusion on what it considers to be the best construc-
tion of ambiguous language? 
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PARTIES TO THE PROCEEDINGS AND RULE 29.6 

STATEMENT 

Petitioners are the State of Alabama and Alabama 
Power Company, which were appellees below. 

Respondents that were appellants below are the 
State of Georgia; the Atlanta Regional Commission; the 
City of Atlanta, Georgia; Fulton County, Georgia; De-
Kalb County, Georgia; the City of Gainesville, Georgia; 
the Cobb County-Marietta Water Authority; the Lake 
Lanier Association; and Gwinnett County, Georgia.  
Respondents that were appellees/cross-appellants below 
are the U.S. Army Corps of Engineers; John McHugh, in 
his official capacity as Secretary of the Army; Jo-Ellen 
Darcy, in her official capacity as the Assistant Secretary 
of the Army-Civil Works; Major General Merdith W.B. 
Temple, in his official capacity as Acting Chief of Engi-
neers, U.S. Army Corps of Engineers;  Brigadier Gener-
al Todd T. Semonite, in his official capacity as Com-
mander, South Atlantic Division, U.S. Army Corps of 
Engineers; and Colonel Steven J. Roemhildt, in his offi-
cial capacity as Commander, Mobile District, U.S. Army 
Corps of Engineers.  Respondents that were appellees 
below are the State of Florida; the City of Apalachicola, 
Florida; and Southeastern Federal Power Customers, 
Inc. 

Southern Company is the parent corporation, and a 
publicly held corporation that owns 10% or more of the 
stock, of Petitioner Alabama Power Company. 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioners State of Alabama and Alabama Power 
Company respectfully petition for a writ of certiorari to 
review the decision and judgment of the United States 
Court of Appeals for the Eleventh Circuit in this case. 

OPINIONS BELOW 

The opinion of the United States District Court for 
the Middle District of Florida is published at 639 F. 
Supp. 2d 1308, and is reproduced at App. 89a-192a.  The 
opinion of the Eleventh Circuit, which was captioned In 
re: MDL-1824 Tri-State Water Rights Litigation, is pub-
lished at 644 F.3d 1160, and reproduced at App. 1a-88a.  
The Eleventh Circuit’s order denying panel rehearing 
and rehearing en banc is reproduced at App. 193a-196a. 

STATEMENT OF JURISDICTION 

The Eleventh Circuit entered judgment on June 28, 
2011.  A timely petition for panel rehearing and rehear-
ing en banc was denied on September 16, 2011.  On No-
vember 9, 2011, Justice Thomas granted an extension to 
and including February 13, 2012, to file a petition for 
writ of certiorari.  This Court has jurisdiction pursuant 
to 28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS INVOLVED 

The Rivers and Harbors Act of 1946, Pub. L. 79-525, 
60 Stat. 634, 634-35, provides in relevant part as follows: 

That the following works of improvement of 
rivers, harbors, and other waterways are hereby 
adopted and authorized to be prosecuted under 
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the direction of the Secretary of War and super-
vision of the Chief of Engineers, in accordance 
with the plans and subject to the conditions rec-
ommended by the Chief of Engineers in the re-
spective reports hereinafter designated: 

.  .  . 

Apalachicola, Chattahoochee and Flint Riv-
ers, Georgia and Florida; in accordance with the 
report of the Chief of Engineers, dated May 13, 
1946. 

Relevant portions of the Report of the Chief of En-
gineers dated May 13, 1946, are reproduced at App. 
197a-212a. 

The Administrative Procedure Act, 5 U.S.C. § 
706(2), provides in relevant part as follows: 

To the extent necessary to decision and 
when presented, the reviewing court shall decide 
all relevant questions of law, interpret constitu-
tional and statutory provisions, and determine 
the meaning or applicability of the terms of an 
agency action. The reviewing court shall— 

.  .  .  

(2) hold unlawful and set aside agency ac-
tion, findings, and conclusions found to be—  

(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law 
. . . . 
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INTRODUCTION 

The question presented in this case is exceptionally 
important in two respects.  First, the question raises 
fundamental issues about the separation of powers be-
tween the executive and judicial branches of the Federal 
Government.  The Eleventh Circuit’s decision represents 
a striking departure from the approach taken by other 
circuits in applying this Court’s precedents concerning 
appropriate deference to an agency’s interpretation of 
ambiguous language in a statute the agency administers.  
Second, the Eleventh Circuit’s decision on the meaning 
of the underlying federal law at issue in this case will im-
pact billions of dollars of local water-supply infrastruc-
ture expenditures in Alabama, Florida, and Georgia, af-
fect the economy in the region for decades to come, and 
impact crucial environmental and ecological interests in 
the three States. 

The petition arises out of the so-called “water war” 
litigation involving Alabama, Florida, and Georgia, which 
has been pending in the federal courts for more than 20 
years.  See, e.g., Douglas Jehl, Atlanta’s Growing Thirst 
Creates Water War, N.Y. TIMES, May 27, 2002, at A1.  
The litigation comprises several separate cases challeng-
ing various aspects of the U.S. Army Corps of Engi-
neers’ management of its projects in the Apalachicola-
Chattahoochee-Flint (“ACF”) River Basin.  That man-
agement directly affects the amount of water that flows 
to downstream communities in the three States. 

The underlying substantive issue is whether the 
Corps has authority under the Rivers and Harbors Act 
of 1946 (“RHA”), Pub. L. 79-525, 60 Stat. 634, 634-35, to 
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reallocate storage space from hydropower use to local 
water-supply use at Lake Lanier, a huge federal reser-
voir near Atlanta.  In the RHA, Congress authorized the 
construction of the lake by approving the construction 
“in accordance with the [Corps’] plans” contained in the 
report for the project.  Id.  The Corps has always inter-
preted those plans as providing it no authority to reallo-
cate storage space in the reservoir for local water supply 
for the Atlanta area. 

In overriding the Corps’ established understanding 
of the meaning of its own plans, the Eleventh Circuit 
employed a decisional approach that starkly conflicts 
with the approach taken by other circuits in applying this 
Court’s familiar Chevron analysis.  An agency’s determi-
nation can be set aside under Chevron’s first step only if 
Congress has “directly spoken to the precise question at 
issue.”  Chevron, U.S.A., Inc. v. Natural Res. Def. Coun-
cil, Inc., 467 U.S. 837, 842 (1984).  Consistent with this 
Court’s precedents, numerous circuits have rejected the 
suggestion that Congress has expressly resolved a spe-
cific statutory issue if the language in question is capable 
of more than one interpretation.  In such circumstances, 
other circuits have proceeded to Chevron’s step two to 
assess whether the agency’s interpretation of the statute 
is reasonable. 

The Eleventh Circuit took an entirely different ana-
lytical path.  Despite the Corps’ own longstanding posi-
tion, and in the face of utter silence in either the RHA or 
the underlying Corps reports on the question whether 
the Corps has authority to reallocate storage at Lake 
Lanier to local water-supply use, the Eleventh Circuit 
undertook a de novo interpretation of ambiguous statu-
tory language.  The Eleventh Circuit’s aggressive ap-
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proach, which ignores the Corps’ long-held views, skews 
the appropriate balance of authority between the execu-
tive and judicial branches concerning the interpretation 
of a statute that an agency administers. 

Given the overriding importance of the issue to three 
States and the Eleventh Circuit’s significant intrusion on 
executive-branch authority, this Court should grant ple-
nary review. 

STATEMENT OF THE CASE 

Lake Lanier was formed in the 1950s when the 
Corps built Buford Dam across the Chattahoochee River 
approximately forty miles northeast of Atlanta.  App. 6a.  
The Chattahoochee flows into and out of Lake Lanier, 
southwestward through Atlanta to the Alabama-Georgia 
border, and then southward along that border.  At the 
Florida-Georgia border, the Chattahoochee joins the 
Flint River and becomes the Apalachicola River, which 
flows into the Gulf of Mexico.  This three-river system is 
known as the Apalachicola-Chattahoochee-Flint River 
Basin.  App. 6a. 

This case revolves around allocation of “storage” at 
Lake Lanier.  “Storage” refers to “the amount of space 
in Lake Lanier dedicated to a particular purpose.”  App. 
11a n.7.  The Corps makes releases of water to serve the 
purpose for which the space has been allocated.  Thus, if 
local water-supply interests were allocated storage at 
Lake Lanier, they would have the ability to call for re-
leases or withdrawals of water from that space. 

Lake Lanier consists of three strata, or “pools.”  At 
the top is the flood-control pool, which usually remains 
empty so that flood waters can be captured; it is dedicat-
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ed exclusively to a flood-control purpose.  App. 12a-13a.  
Below the flood-control pool is the conservation-storage 
pool; the storage in that pool has been allocated exclu-
sively to the purpose of hydropower generation since 
Lake Lanier began operation.  App. 12a, 37a.  The water 
released from this pool passes through the dam’s tur-
bines to generate electricity, and the released water then 
flows downstream.  App. 12a-13a.  The bottom zone is 
the inactive pool.  The water there is not utilized for any 
purpose, so that pool has not been allocated to any pur-
pose.  App. 12a.  The Corps has never allocated any sto-
rage in any of the pools at Lake Lanier for the purpose 
of local water-supply use.  App. 37a 

A. Congressional Authorization Of Lake Lanier 

Congress authorized the construction of Lake Lani-
er in the RHA.  App. 9a.  The RHA, however, did not 
contain any specific discussion of Lake Lanier.  Instead, 
Congress in the RHA authorized the Corps to proceed 
with the development of the ACF River Basin “in accor-
dance with the plans” contained in “the report of the 
Chief of Engineers, dated May 13, 1946.”  60 Stat. at 634-
35.  That Chief of Engineers Report, in turn, referenced 
other reports, including one by Division Engineer New-
man.  App. 9a.   

The Chief of Engineers Report expressly stated that 
all of the storage in the conservation-storage pool at 
Lake Lanier would be allocated to hydropower genera-
tion, App. 200a, and the Newman Report referred to the 
conservation-storage pool as the “[p]ower-pool.”  App. 
206a.  The Newman Report also estimated the dollar 
value of the benefits that would flow from construction of 
Lake Lanier.  The report assigned 75 percent of the ben-
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efits to hydropower generation and the rest to flood con-
trol and navigation; no value was assigned to benefits to 
local water supply.  App. 209a-210a. 

Although there was some discussion in the Newman 
Report about benefits to Atlanta’s water supply, App. 
208a-209a, they were described as “incidental benefits” 
arising from greater and more regular river flows at At-
lanta as a result of releases from Lake Lanier’s dam for 
hydropower generation.  App. 205a.  “A more regular 
flow was seen as providing Atlanta both with a reliable 
flow in the Chattahoochee from which to withdraw wa-
ter, and more certainty diluting the wastewater Atlanta 
discharged into the river.”  App. 116a.  Nowhere in the 
Newman Report or any of the other Corps reports pre-
dating the RHA is there any statement—or even sugges-
tion—that the Corps would have authority to reallocate 
storage in Lake Lanier’s conservation-storage pool from 
a hydropower use to a local water-supply use. 

B. Corps’ Denial Of Georgia Water-Supply Re-
quest 

After Lake Lanier was built, the Atlanta area expe-
rienced explosive population growth, and that increased 
population had a corresponding need for increased water 
supply.  Although neither the Georgia State government 
nor any Atlanta-area local government had contributed 
any funds toward construction of Lake Lanier, App. 223a 
n.1, Georgia nonetheless made a request in 2000 that the 
Corps reallocate approximately 34 percent of Lake Lani-
er’s conservation-storage pool from hydropower use to 
local water-supply use.  App. 25a-26a, 182a-183a. 
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In 2002, the Acting Assistant Secretary of the Army 
denied that request in a letter to Georgia’s Governor, 
and he provided the Governor with an analysis prepared 
by the Corps’ legal counsel that explained in detail the 
basis for the denial.  App. 26a.  The analysis included a 
review of the Corps reports underlying the RHA, includ-
ing the Newman Report, as well as a discussion of the 
statutory backdrop against which Congress enacted the 
RHA.  App. 213a-225a.   

The Corps concluded that allocation of storage for 
local water supply at Lake Lanier was not authorized by 
the RHA for several reasons.  First, the Newman Report 
described water supply as only one of the “incidental 
benefits” of the project, which “are those benefits that 
accrue to the project as a byproduct of its operation for 
its specifically authorized purposes.”  App. 219a.  Second, 
the Newman Report, along with other underlying Corps 
reports, assigned a monetary value to hydropower, flood 
control, and navigation—but not water supply—to justi-
fy expenditure of federal funds to construct the project.  
App. 222a-223a.  Third, the Chief of Engineers detailed 
the storage amounts allocated to each project purpose, 
with none being assigned to water supply.  App. 219a, 
223a.   

Based on that analysis, the Corps concluded that hy-
dropower generation, flood control, and navigation were 
the RHA’s “specifically authorized purposes—those 
purposes which render the project economically feasible 
and which govern the operation of the reservoir.”  App. 
219a.  Consistent with that conclusion, the Corps deter-
mined that “no water supply storage was authorized at 
the reservoir” by the RHA.  App. 223a n.1. 



9 
 

Having determined that the RHA provided it no au-
thority to grant Georgia’s request to reallocate storage 
at the project for local water-supply use, the Corps noted 
that the reallocation could be approved only if it met the 
requirements of the Water Supply Act of 1958 (“WSA”), 
43 U.S.C. § 390b.  App. 214a-215a.  The Corps found, in-
ter alia, that the reallocation requested by Georgia 
would entail major operational change at Lake Lanier, 
so the Corps determined that Section 390b(d) of the 
WSA required congressional approval of the requested 
reallocation.  App. 224a.  Because Congress had never 
given such approval, the Corps denied Georgia’s request.  
App. 26a. 

The Corps’ determination that water supply was not 
an authorized purpose to which storage at Lake Lanier 
could be allocated was consistent with the views it had 
expressed as far back as the 1950s.  After Lake Lanier 
had been authorized by the RHA, Congress still had to 
appropriate funds for its construction.  At several appro-
priations hearings in the 1950s, Corps officers repeatedly 
stated that water supply was not an authorized purpose 
of the project under the RHA and that no storage could 
be allocated to that purpose under that statute.  See App. 
104a-109a (collecting statements of Corps officers).  The 
Corps’ recent analysis is also consistent with its deter-
mination in 1961 that any storage reallocation for local 
water supply at Lake Lanier would have to be based on 
the WSA, not the RHA.  MDL Docket Entry No. 106 at 
ACF002230 (M.D. Fla. Case No. 3:07-md-1).  The Corps 
has never taken the position that the RHA provided it 
authority to undertake such a reallocation. 
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C. Georgia’s Challenge To The Corps’ Denial Of 
Georgia Water-Supply Request 

Georgia filed a complaint against the Corps and in-
dividual federal officials pursuant to the APA in the 
Northern District of Georgia challenging the Corps’ 
denial of its water-supply request.  App. 149a.  Alabama 
and Florida intervened in the case on the side of the 
Corps.   

This was one of seven actions, the earliest dating 
back to 1990, filed by the three States and other parties 
in various districts pertaining to multiple aspects of the 
Corps’ management of its projects in the ACF Basin.  
The Judicial Panel on Multidistrict Litigation trans-
ferred the cases in 2007 to the Middle District of Florida 
for consolidated pretrial proceedings.  The JPML ap-
pointed Judge Paul Magnuson of the District of Minne-
sota to preside over the cases and noted his experience in 
handling prior multidistrict litigation concerning chal-
lenges to the Corps’ operations of an interstate river sys-
tem.  In re Tri-State Water Rights Litig., 481 F. Supp. 
2d 1351, 1353 (J.P.M.L. 2007). 

The district court rejected Georgia’s claim on sum-
mary judgment in a 97-page opinion.  App. 89a-192a.  
The court canvassed in detail the Corps reports underly-
ing the RHA as well as the legislative history surround-
ing the congressional appropriations to construct Lake 
Lanier.  App. 92a-109a.  While the district court ac-
knowledged that there is “no doubt that both Congress 
and the Corps anticipated some benefits to water supply 
from the project,” the court concluded that “the benefit 
was not from storage for water supply provided by Lake 
Lanier.”  App. 169a-170a.  Based upon this conclusion, 
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the district court held that it could not override the 
Corps’ longstanding interpretation of the RHA and con-
sequently entered final judgment against Georgia on its 
case challenging denial of its reallocation request.  App. 
182a-183a. 

As part of its summary-judgment ruling during this 
phase of the MDL proceedings, the district court also 
considered some, but not all, of the claims that had been 
asserted against the Corps in three of the other MDL 
cases.1

D. Proceedings In The Eleventh Circuit  

  App. 173a-179a.  In those three cases, Alabama, 
Florida, and other parties contended that the Corps had 
undertaken a de facto reallocation of storage at Lake 
Lanier from hydropower use to local water-supply use 
that violated the WSA because congressional approval 
had not been obtained.  The district court agreed and 
held that it would set aside the reallocation as unlawful if 
Congress did not act to reallocate storage within three 
years.  App. 188a. 

Georgia appealed the district court’s judgment con-
cerning its water-supply request, and the Eleventh Cir-
cuit reversed.  App. 1a-88a.  The Eleventh Circuit con-
cluded at Chevron step one that Congress had spoken 
“directly to the precise question at issue”—to  wit, that 

                                                 
1 The other three cases that the district court included in its sum-
mary-judgment ruling were Alabama v. U.S. Army Corps of Engi-
neers, 3:07-cv-00249 (originally filed in the Northern District of Ala-
bama); Southeastern Federal Power Customers, Inc. v. Caldera, 
3:08-cv-00640 (originally filed in the District of the District of Co-
lumbia); and City of Apalachicola v. U.S. Army Corps of Engineers, 
3:08-cv-00233 (originally filed in the Northern District of Florida). 
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Congress expressly empowered the Corps to allocate 
storage at Lake Lanier to water supply.  App. 61a-62a. 

The Eleventh Circuit acknowledged that Congress’ 
only statement in the RHA concerning Lake Lanier was 
that the ACF projects were approved “‘in accordance 
with the report of the Chief of Engineers, dated May 13, 
1946.’”  App. 48a (quoting 60 Stat. at 635).  The Eleventh 
Circuit deemed those Corps plans, including the New-
man Report, to be “fully incorporated” into the RHA, 
and the court treated the Newman Report as statutory 
language.  App. 48a. 

In concluding that Congress in the RHA had empo-
wered the Corps to reallocate storage to water supply, 
the Eleventh Circuit never pointed to any statement in 
the statute, the Newman Report, or any of the other un-
derlying Corps reports that expressly addressed that 
precise question.  Nor did the Eleventh Circuit analyze 
whether the Corps’ contrary interpretation of the RHA 
was reasonable.  Instead, the court undertook its own de 
novo interpretation of the Newman Report and other 
pre-RHA Corps reports.  In particular, the court parsed 
the language of the reports to arrive at what it regarded 
to be the best interpretation of them, App. 49a-60a, and 
then engaged in a policy-based analysis to infer why 
Congress must have intended not “to harm [Atlanta’s] 
water supply.”  App. 60a.   

In conducting its analysis, the Eleventh Circuit re-
peatedly confronted ambiguous language in the reports 
that could reasonably be construed to mean (as the 
Corps had consistently held) that water supply was not 
an authorized purpose, at least insofar as allocation of 
reservoir storage for that purpose was concerned.  For 
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example, in addressing the Newman Report’s descrip-
tion of water supply as one of the “incidental benefits” of 
Lake Lanier, the court turned to a dictionary definition 
of the term “incidental” to determine the term’s mean-
ing.  App. 52a & n.20.  The definition cited by the court 
indicated that “incidental” could mean, inter alia, either 
“subordinate to something of greater importance” or 
“arising out of.”  App. 52a & n.20.  Even though the lat-
ter meaning is entirely consistent with the Corps’ 
longstanding interpretation that water supply was a 
mere byproduct from operations to support the autho-
rized purposes of the reservoir, the Eleventh Circuit in-
stead decreed that “subordinate to something of greater 
importance” was the correct meaning.  App. 52a-53a.  
The court then used that meaning as the linchpin of its 
reasoning that water supply is an authorized purpose 
under the RHA.  App. 53a-60a. 

The Eleventh Circuit also had to overcome the fact 
that the Newman Report and another Corps report did 
not include water supply in the calculation of the mone-
tary benefits of the project.  App. 58a-59a.  The Corps 
relied on that failure of the reports to list water supply 
as support for its conclusion that water supply was not 
an authorized purpose of Lake Lanier.  App. 218a-219a.  
Likely recognizing that the failure to assign a monetary 
benefit to water supply at a minimum created an ambi-
guity, the Eleventh Circuit “presum[ed]” that water 
supply was not assigned a value because “the benefit of 
this purpose, unlike all of the others could only accrue in 
the future, rendering any valuation speculative.”  App. 
7a; see also App. 8a (“It is probable that Newman . . . 
deemed there to be no immediate benefit from water 
supply. . . .” (emphasis added)).  The Eleventh Circuit 
never suggested that the Corps’ interpretation of the 
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significance of the absence of water supply from the list 
of economic benefits of the project was in any way un-
reasonable. 

Similarly, the Chief of Engineers Report had ex-
pressly stated that storage in Lake Lanier’s conserva-
tion-storage pool would be allocated to the purpose of 
hydropower, but contained no similar allocation for the 
purpose of local water supply.  App. 200a.  The Corps 
read that silence to support its conclusion that the RHA 
did not authorize it to reallocate storage to water supply.  
App. 223a.  But the Eleventh Circuit again rejected the 
Corps’ interpretation of that language by presuming that 
“no storage was needed at the time for water supply” be-
cause “[a]lmost all of the Atlanta area’s water supply re-
quirements could be met at the time as an incident to, or 
byproduct of, the generation of power.”  App. 57a.  The 
Eleventh Circuit never explained why the Corps’ con-
trary interpretation is, at a minimum, not plausible. 

Based upon its de novo determination that Congress 
in the RHA had expressly authorized allocation of sto-
rage for water supply, the Eleventh Circuit overrode the 
Corps’ interpretation of its own reports and set aside the 
Corps’ denial of Georgia’s water-supply request.  App. 
61a-62a. 

The Eleventh Circuit also addressed issues arising 
in the other three MDL cases that had been the subject 
of the district court’s summary-judgment order.  The 
Corps, Georgia, and others appealed the district court’s 
ruling that the Corps had impermissibly undertaken a de 
facto reallocation of storage at Lake Lanier for water 
supply that involved major operational change without 
congressional approval as required by the WSA.  The 
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Eleventh Circuit held that the de facto reallocation chal-
lenged by Alabama and the other plaintiffs was not final 
agency action and that the district court, therefore, 
lacked authority to consider those claims under the APA.  
App. 44a. 

At the conclusion of its opinion, the Eleventh Circuit 
issued detailed remand instructions to the Corps.  App. 
75a-86a.  The court did not merely direct the Corps to 
reconsider Georgia’s water-supply request in light of the 
court’s interpretation of the RHA.  App. 79a.  Instead, 
because the court regarded it as “sensible and efficient” 
for the Corps to make a “comprehensive decision about 
the Corps’ future water supply operations [at Lake 
Lanier],” App. 69a, it issued instructions for the Corps to 
make programmatic determinations on a long list of spe-
cified issues, even if those determinations were not ne-
cessary to the Corps’ reconsideration of Georgia’s re-
quest.  App. 75a-79a.  In the name of “assist[ing] the 
Corps in making these determinations,” App. 79a, the 
Eleventh Circuit even directed the Corps on how it 
should interpret a D.C. Circuit decision from a prior, 
pre-MDL appeal in one of the other cases included in the 
MDL.  App. 79a-86a.2

Even though the Eleventh Circuit had ruled that 
there had been no final agency action as to the appealed 
claims in three of the MDL cases and that the district 

  Finally, the court ordered that the 
consideration of the specified issues be completed within 
one year, and the panel retained jurisdiction to monitor 
compliance with that time limit.  App. 86a-87a. 

                                                 
2 The D.C. Circuit decision that is the subject of the Eleventh Cir-
cuit’s directions is Southeastern Federal Power Customers, Inc. v. 
Geren, 514 F.3d 1316 (D.C. Cir. 2008). 
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court accordingly lacked authority to decide those 
claims, the Eleventh Circuit remanded those cases to the 
Corps, applying the remand instructions to those cases 
as well.  App. 44a, 87a. 

REASONS FOR GRANTING THE PETITION 

This Court should grant the petition for the follow-
ing compelling reasons, which are addressed in turn be-
low: 

(1)  The Eleventh Circuit’s de novo interpretation of 
ambiguous statutory language as part of its Chevron 
step-one analysis creates a clear conflict with other cir-
cuits, which refuse to select among multiple permissible 
interpretations of ambiguous language as part of the 
step-one inquiry; 

(2)  The Eleventh Circuit’s decision impermissibly 
usurps the authority of the executive branch, whose 
agencies have the authority to construe ambiguous lan-
guage in statutes that they administer; 

(3)  The application of the Chevron analysis to the 
statute at issue in this case is a matter of exceptional im-
portance because it directly affects substantial economic 
and environmental interests involving a river system 
flowing among three States; and 

(4)  The case presents a good vehicle to resolve the 
important question presented. 
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I. The Eleventh Circuit’s Chevron Step-One Analy-

sis—Based On Its Own Independent Interpreta-
tion Of Ambiguous Statutory Language—
Conflicts With The Decisions Of Other Circuits 
And With This Court’s Precedents. 

A. The Eleventh Circuit’s Chevron Step-One Ap-
proach Conflicts With The Approach Taken 
By Other Circuits. 

In deciding under Chevron’s step one to disregard 
the Corps’ sixty-year-old interpretation that it lacked 
authority under the RHA to reallocate storage at Lake 
Lanier from hydropower use to local water-supply use, 
the Eleventh Circuit employed an analytical approach 
that conflicts with the approach used by other circuits to 
determine whether to accord deference to an agency’s 
interpretation of ambiguous language in a statute the 
agency administers.  The Eleventh Circuit engaged in its 
own independent interpretation of ambiguous language; 
other circuits have instead asked whether more than one 
permissible interpretation of the language exists and, if 
so, have deferred to the agency’s view. 

This Court established the two-step framework for 
assessing whether an agency’s statutory interpretation is 
entitled to deference in Chevron, U.S.A., Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 842 
(1984).  “First, always, is the question whether Congress 
has directly spoken to the precise question at issue.”  Id.  
For a court to answer that question in the affirmative, it 
must be “clear that Congress had an intention on the 
precise question at issue,” and Congress’ statement on 
the precise question must be “explicit.”  Negusie v. 
Holder, 555 U.S. 511, 518 (2009).  When “Congress has 
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directly spoken to the precise question at issue,” an 
agency in administering a statute must adhere to Con-
gress’ intention.  Chevron, 467 U.S. at 842-43.  By con-
trast, when Congress has not so spoken, then a court will 
defer to any permissible interpretation of a statute by 
the agency that administers it.  Id. at 843.  

Although it determined that the Corps’ interpreta-
tion of the RHA had to be rejected at the first step of the 
Chevron analysis, the Eleventh Circuit never identified 
any express statement in the RHA or the underlying 
Corps reports indicating that Congress intended the 
Corps to have authority to reallocate storage at Lake 
Lanier from hydropower use to water-supply use.  In-
stead, the Eleventh Circuit undertook a de novo reading 
of ambiguous language in the Corps reports.  As detailed 
above, the Eleventh Circuit, recognizing that a key term 
in the Newman Report underlying the RHA had multiple 
possible meanings, selected one of those as its preferred 
definition, and then based its step-one analysis on that 
definition.  Supra at 12-13.  The Eleventh Circuit also 
overcame other ambiguous language in the underlying 
Corps reports by engaging in presumptions about why 
the language should be construed in one of two permissi-
ble ways rather than the other.  Supra at 13-14.  Based 
on its own independent determination of how ambiguous 
language should be interpreted, the Eleventh Circuit 
concluded that “water supply was an authorized pur-
pose” and that the RHA therefore “authorized the Corps 
to allocate storage in Lake Lanier for water supply.”  
App. 60a.  

The Eleventh Circuit’s step-one approach—
determining what it believed to be the best reading of 
ambiguous statutory language and rejecting the agency’s 
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reasonable interpretation—flatly conflicts with other cir-
cuits’ consistent approach.  When other circuits have en-
countered language with more than one permissible 
meaning, they have uniformly refused to select one of 
those meanings as controlling for purposes of the Che-
vron step-one determination.   

The D.C. Circuit, for example, when recently con-
fronted with a statutory term with multiple possible 
meanings, concluded that Congress could not be deemed 
to have spoken to the issue in question due to the “ambi-
guous term” and thus held that it was left to the agency 
“to reasonably interpret the term at Chevron step 2.”  
Brotherhood of R.R. Signalmen v. Surface Transp. Bd., 
638 F.3d 807, 812 (D.C. Cir. 2011).  Similarly, the Federal 
Circuit refused to select from among multiple reasonable 
interpretations of statutory language in Grapevine Im-
ports, Ltd. v. United States, 636 F.3d 1368, 1376-79 (Fed. 
Cir. 2011).  That court recognized that the “objective of 
Chevron step one is not to interpret and apply the sta-
tute to resolve a claim, but to determine whether Con-
gress’s intent in enacting it was so clear as to foreclose 
any other interpretation.”  Id. at 1377; accord Suisa v. 
Holder, 609 F.3d 314, 318-19 (4th Cir. 2010) (statutory 
term “could have more than one meaning” so step-one 
resolution not possible); Harris v. Olszewski, 442 F.3d 
456, 466-67 (6th Cir. 2006) (Congress cannot be deemed 
to have limited agency’s authority to interpret “a phrase 
that has a range of meanings”). 

These circuits’ step-one approach is simple and 
straightforward:  For Congress to have “directly spoken 
to the precise question at issue” within the meaning of 
Chevron, the language in question must be “so clear as to 
only permit a single interpretation.”  Tex. Clinical Labs, 
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Inc. v. Sebelius, 612 F.3d 771, 776 (5th Cir. 2010); accord 
Ala. Educ. Ass’n v. Chao, 455 F.3d 386, 395 (D.C. Cir. 
2006) (Congress has not spoken on the precise question 
when “each side advances a permissible interpretation”); 
Jiang v. Holder, 611 F.3d 1086, 1092 (9th Cir. 2010) 
(meaning of statutory provision cannot be resolved at 
step one because it “is susceptible to more than one in-
terpretation”).  The Eleventh Circuit rejected that estab-
lished approach in this case—rather than ask whether 
there was only a single permissible interpretation of the 
RHA, the court determined what it believed to be the 
best interpretation from among multiple competing pos-
sibilities. 

There is no way to reconcile the Eleventh Circuit’s 
Chevron step-one approach with other circuits’ approach.  
In any of these other circuits, the ambiguities contained 
in the Corps reports underlying the RHA would have led 
to a determination that Congress had not “directly spo-
ken to the precise question at issue.”  None of these oth-
er circuits would have chosen one definition for an ambi-
guous term over another, and none of these other cir-
cuits would have resorted to judicial presumptions to ex-
plain away ambiguous language.  This Court’s review is 
needed to reconcile this conflict among the circuits.  See 
S. Ct. R. 10(a). 

B. The Eleventh Circuit’s Chevron Step-One 
Analysis Is Erroneous And Conflicts With 
This Court’s Precedents. 

The need for review is heightened because the Ele-
venth Circuit’s aggressive exercise of judicial power in 
engaging in its own interpretation of ambiguous lan-
guage as part of its Chevron step-one analysis cannot be 
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reconciled with this Court’s precedents.  There are se-
rious separation-of-powers concerns at play when a court 
applies the Chevron analysis:  When Congress has not 
directly spoken to the precise question at issue, “a court 
may not substitute its own construction of a statutory 
provision for a reasonable interpretation made by the 
administrator of an agency.” 467 U.S. at 844.  This is true 
even if the court concludes that it would have reached a 
different conclusion had the matter arisen in a judicial 
proceeding.  Id. at 843 n.11; accord Nat’l Cable & Tele-
comms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 
980 (2005).   

Courts accord this deference to agencies “because of 
a presumption that Congress, when it left ambiguity in a 
statute meant for implementation by an agency, unders-
tood that the ambiguity would be resolved, first and 
foremost, by the agency, and desired the agency (rather 
than the courts) to possess whatever degree of discretion 
the ambiguity allows.”  Smiley v. Citibank (S.D.), N.A., 
517 U.S. 735, 740-41 (1996).  Chevron deference is not 
merely a rule of administration; rather, it is premised on 
separation-of-powers principles, which counsel leaving 
difficult policy choices to politically accountable actors:  
“[F]ederal judges—who have no constituency—have a 
duty to respect legitimate policy choices made by those 
who do.”  Chevron, 467 U.S. at 866.  The Eleventh Cir-
cuit turned these separation-of-powers principles upside 
down in its decision in this case—rather than give prima-
cy to the agency’s interpretation, the court simply con-
strued the ambiguous language itself.  The Eleventh 
Circuit’s decision to select one of several possible mean-
ings for a critical term represents a patent, unjustified 
usurpation of the Corps’ authority to interpret a statute 
that it administers.  And the court’s resort to presump-
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tions in the face of ambiguous language fundamentally 
contradicts this Court’s directive that an agency’s inter-
pretation of a statute can be overridden under step one 
only if Congress has spoken explicitly to the question at 
issue. 

The Eleventh Circuit’s step-one analytical approach 
wholly disregards the required respect for matters that 
Congress and this Court have left within the province of 
the executive branch. 

II. Review Is Warranted Because This Is A Case Of 
Exceptional Importance Involving Three States. 

The overriding importance of the case to the States 
of Alabama, Florida, and Georgia and their citizens pro-
vides an additional reason compelling review by this 
Court.  The application of the Chevron analysis in this 
case directly impacts the amount of water flowing in an 
interstate river system among the three States.  For 
more than six decades, the Corps has consistently taken 
the position that the RHA did not authorize it to reallo-
cate storage at Lake Lanier for Atlanta’s water supply.  
Communities throughout the ACF Basin have relied on 
that understanding in making long-term water-supply 
infrastructure plans.   

The allocation of the conservation-storage pool at 
Lake Lanier to hydropower meant that there would be 
readily predictable releases from the dam at Lake Lani-
er to generate electricity.  Those releases in turn lead to 
a reliable flow in the Chattahoochee, and those flows are 
vital to downstream interests.  Based on the Corps’ 
longstanding intrepretation that the RHA gave it no au-
thority to unilaterally reallocate storage to local water 
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supply, any such reallocation would have had to have 
been undertaken pursuant to the WSA, which requires 
congressional approval for any reallocation that seriously 
affected the authorized project purposes or would result 
in major operational change.  43 U.S.C. § 390b(d).  
Downstream interests knew, therefore, that they would 
have the ability to make their concerns known about any 
reallocation to Congress before any action on this front 
would be taken.  The Eleventh Circuit’s misapplication of 
the Chevron framework in overriding the Corps’ 
longstanding interpretation of the RHA subverts the 
settled expectations of all interested parties in the ACF 
Basin.   

The issues in the litigation are of such importance to 
the Southeast region that they have drawn extensive 
coverage from prominent national media outlets.  See, 
e.g., Chattahoochee Blues; Water Wars in the Southeast, 
THE ECONOMIST (United States), Sept. 18, 2010, at 44; 
Shaila Dewan, A Dispute Over a River Basin is Pitting 
Atlanta Against Its Neighbors, N.Y. TIMES, Aug. 16, 
2009, at A12; Water-Fight Ruling Threatens Atlanta’s 
Access to Key Source, WALL ST. J., July 18, 2009, at A4; 
Georgia Once Prayed for Rain, Now Plans for Drought 
(NPR broadcast Mar. 31, 2010); Tri-State Water Fight 
Spurs Questions on Growth (NPR broadcast Aug. 7, 
2009).  Indeed, the Eleventh Circuit’s decision has im-
portant consequences for (1) the Southeast regional 
economy; (2) the environment; and (3) federalism and 
comity interests. 

A. Economic Consequences 

In terms of dollars and cents, the Eleventh Circuit’s 
ruling has the potential to shift the need for billions of 
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dollars of infrastructure expenditures from the Atlanta 
region to downstream communities, including those in 
Alabama and Florida.  Prior to the Eleventh Circuit’s 
ruling, Atlanta-area interests estimated that water-
supply providers in that region would need to spend as 
much as $3 billion on infrastructure if they could not util-
ize Lake Lanier for water supply.  See Water Contingen-
cy Planning Task Force, Findings and Recommenda-
tions at 4-5 (Dec. 21, 2009).3

Especially in an era when State and local govern-
ments are under severe fiscal distress, the massive 
amounts of public spending (and which government enti-
ties will bear those expenditures) that turn on applica-
tion of the Chevron framework to the RHA compel re-
view by this Court.  As Justice Scalia has explained, 
“[e]normous potential liability, which turns on a question 
of federal statutory interpretation, is a strong factor in 
deciding whether to grant certiorari.”  Fid. Fed. Bank & 
Trust v. Kehoe, 547 U.S. 1051, 1051 (2006) (Scalia, J., 
joined by Alito, J., concurring in the denial of certiorari); 

  If the Eleventh Circuit’s 
decision stands, by contrast, then predictable down-
stream flows from Lake Lanier’s hydropower releases 
will be diminished as storage is reallocated to meet At-
lanta’s water-supply demands.  See Se. Fed. Power Cus-
tomers, Inc. v. Geren, 514 F.3d 1316, 1322 (D.C. Cir. 
2008).  As a result, the need for massive infrastructure 
investments will shift to downstream communities, which 
will have to undertake unexpected and costly projects to 
replace the predictable flows from Lake Lanier.   

                                                 
3 This report can be accessed at http://www.georgia.gov
/vgn/images/portal/cit_1210/59/57/154449884Water%20Contingency
%20Planning%20Task%20Force%20Final%20Report.pdf (last vi-
sited Feb. 7, 2012). 
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accord Eugene Gressman et al., SUPREME COURT PRAC-

TICE 269 (9th ed. 2007) (“The fact that especially large 
amounts of money are involved in litigation over the is-
sue of statutory construction may also be a persuasive 
factor, through not always sufficient by itself unless the 
amount is enormous.”). 

In addition, the present and future consequences to 
the region’s economy that will follow from the interpre-
tation of the RHA are far-reaching.  As the Eleventh 
Circuit correctly noted in an earlier appeal in one of the 
MDL cases, “Corps management of Lake Lanier that 
violates federal law may adversely impact the . . . econo-
my downstream . . . thereby injuring Alabama and Flori-
da.”  Alabama v. U.S. Army Corps of Eng’rs, 424 F.3d 
1117, 1130 (11th Cir. 2005).  In its brief to the Eleventh 
Circuit in this case, Georgia pointed to congressional tes-
timony from 1990 indicating that “a failure to allocate 
storage in Lake Lanier would cost Georgia 680,000 jobs, 
$127 billion in wages, and $8.2 billion in state revenues,” 
App. 226a-227a, and to 2009 testimony that an inability 
to utilize storage at Lake Lanier for water supply would 
cost Georgia “billions of dollars.”  App. 227a.  Either 
way, the economic significance of this case to Alabama, 
Florida, and Georgia—and to the entire Southeast re-
gion—cannot be overstated. 

The economic impact of this case is not going to di-
minish over time.  In many circumstances, the decision 
where economic-development projects will be located 
turns on the availability of reliable water supply, so the 
ability of downstream communities, including those in 
Alabama and Florida, to compete for jobs in the decades 
ahead could turn on this question of statutory interpreta-
tion. 
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B. Environmental Consequences 

The consequences of the Eleventh Circuit’s override 
of the Corps’ interpretation are not only economic.  Di-
minished releases for hydropower from Lake Lanier, 
particularly during dry periods, will imperil the survival 
of certain endangered and threatened species located 
downstream in the ACF Basin.  “[A]ccording to govern-
ment documents, low flows in the Apalachicola River are 
at least to some extent caused by the Corps’ operations 
in the ACF basin and consumptive uses of the water in 
the basin, and those low flows cause harm to the crea-
tures that call the Apalachicola home.” App. 161a (citing 
U.S. Fish & Wildlife Serv., Biological Opinion on the 
U.S. Army Corps of Engineers, Mobile District, Revised 
Interim Operating Plan for Jim Woodruff Dam and the 
Associated Releases to the Apalachicola River 56 
(2008)).  Those environmental impacts likewise counsel 
review by this Court. 

C. Federalism and Comity 

This Court’s review is also warranted by the fact 
that this case involves three States and the critical issue 
of water flowing among those States in an interstate riv-
er system.  Although the case does not fall within this 
Court’s original jurisdiction—because the Corps and as-
sociated federal officials are the defendants in each of 
the underlying actions and no relief is sought by one 
State against another State—the concerns motivating 
the Framers’ decision to place exclusive jurisdiction over 
disputes between States in this Court are relevant here 
and counsel review. 
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This Court has explained that the Framers granted 
the Court this exclusive original jurisdiction because it 
“best comported with the dignity of a state that a case in 
which it was a party should be determined in the highest, 
rather than in a subordinate, judicial tribunal of the na-
tion.”  United States v. Texas, 143 U.S. 621, 643 (1892).  
Consistent with this reasoning, this Court has granted 
certiorari on numerous occasions due to the importance 
of the question to one or more States.  See, e.g., Alaska v. 
Arctic Maid, 366 U.S. 199, 202 (1961) (review granted 
“because of the importance of the ruling to the new State 
of Alaska”); Alaska v. Am. Can Co., 358 U.S. 224, 225 
(1959) (review granted because of “the fiscal importance 
of the question to Alaska”); New York v. United States, 
326 U.S. 572, 574 (1946) (review granted due to the 
“strong urging of New York for further clarification of 
the amenability of States to the taxing power of the 
United States”). 

Here, because the question presented carries great 
long-term impact for three States, determination by the 
highest court in the Nation is warranted.  When the 
Judicial Panel on Multidistrict Litigation transferred the 
seven cases involving the ACF Basin to the Middle Dis-
trict of Florida for pretrial proceedings, it elected to as-
sign the cases to Judge Paul Magnuson of the District of 
Minnesota.  The Panel took that action not only because 
it viewed Judge Magnuson as “exceptionally well expe-
rienced” to lead the MDL based upon his prior service as 
the transferee judge in the Missouri River MDL litiga-
tion, but also because of the “overriding tension in these 
actions involving a vital natural resource for Alabama, 
Florida, and Georgia.”  In re Tri-State Water Rights Li-
tig., 481 F. Supp. 2d at 1353.  The Panel thought it cru-
cial that a judge who was not a resident of any of the 
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three affected States preside over the cases.  That “over-
riding tension” still exists, and it is important that this 
Court have the final word in this question of such great 
importance to three States. 

III. This Case Provides An Appropriate Vehicle To 
Resolve This Question. 

This case presents a good vehicle for this Court to 
resolve this important question concerning the applica-
tion of the Chevron framework.  The judgment in the 
case involving Georgia’s challenge to the Corps’ denial of 
its water-supply request is final.  Furthermore, there is 
no alternative holding by the Eleventh Circuit that 
would impede a correct application of the Chevron step-
one analysis on remand from this Court.   

Although the Eleventh Circuit briefly mentioned 
step two of the Chevron analysis in its opinion, the 
court’s discussion of step two makes clear that its conclu-
sion was driven by its step-one determination that Con-
gress had directly spoken on the precise question at is-
sue.  Under Chevron’s second step, a court assesses 
whether an agency’s statutory interpretation is based on 
a permissible construction of the statute.  467 U.S. at 
843.  The Eleventh Circuit undertook no separate analy-
sis of whether the Corps’ interpretation of the RHA was 
permissible.  Instead, the Court said, “The argument for 
Chevron deference fails at both steps because Congress 
made clear its intention that water supply was an au-
thorized purpose of [Lake Lanier].”  App. 61a-62a (em-
phasis added).  In other words, the court viewed its step-
one decision as determinative of step two as well.  Thus, 
the Eleventh Circuit would have to revisit step two if this 
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Court were to hold that it had erred in its step-one con-
clusion.4

As to the important substantive issue concerning the 
meaning of the RHA that underlies the administrative-
law issue reflected in the question presented, this peti-
tion will be the only realistic opportunity that Alabama 
will have to enlist this Court’s review.  Should Alabama 
seek to litigate this issue again in future litigation, Ala-
bama would almost certainly face an issue-preclusion ar-
gument.  Because that issue will have been decided in 
this action, Alabama’s opponents in any future cases will 
likely invoke either defensive or offensive issue-
preclusion principles in arguing that relitigation of the 
question cannot occur.  Thus, this is likely the only occa-
sion that Alabama will have to obtain this Court’s review 
of this matter of sweeping importance to it and all down-
stream communities in the ACF Basin. 

   

CONCLUSION 

 For the foregoing reasons, this Court should 
grant the petition for a writ of certiorari. 

                                                 
4 Consideration of the question presented is not in any way prema-
ture.  Although the Eleventh Circuit panel retained jurisdiction to 
monitor compliance by the Corps with the court’s one-year time lim-
it to complete the analysis required by the remand instructions, 
there is no suggestion that the Eleventh Circuit or any other court 
intends to enter any additional judgment following completion of 
that analysis. 
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