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STATEMENT 

 For nearly a century, this Court has repeatedly 
held that the Constitution was not designed to inter-
fere in the relationship between a State and its 
political subdivisions. See, e.g., City of Trenton v. New 
Jersey, 262 U.S. 182, 43 S.Ct. 534 (1923); Ysursa v. 
Pocatello Educ. Ass’n, 555 U.S. 353, 129 S.Ct. 1093 
(2009). This Court recognizes, in keeping with the 
understanding of the Framers, that a municipal 
corporation is set up by the State for the better organ-
izing of government and the Constitution does not 
give those municipal corporations rights against the 
will of its creator. Williams v. Mayor & City Council of 
Baltimore, 289 U.S. 36, 40, 53 S.Ct. 431. The State of 
Oklahoma has in place a statutory scheme that 
requires its political subdivisions to obtain a permit 
prior to contracting with third parties for the inter-
state sale of water that has been apportioned to the 
State for its unrestricted use by a Congressionally-
approved Compact.1 The City of Hugo, Oklahoma, and 
the Hugo Municipal Authority, its public water trust, 
(collectively “Hugo”) is attempting to usurp the 
State’s authority by contracting with the City of 
Irving, Texas, (“Irving”) for the sale of water Hugo 
has been or seeks to be allocated under permits 

 
 1 Congress approved and ratified the Red River Compact, 
12 O.S. § 1421. Nevertheless, Hugo alleges that the Oklahoma 
statutes that enable the State to fulfill its responsibilities under 
the Compact violate the dormant Commerce Clause. Hugo has 
expressly disavowed any Supremacy Clause-based challenge to 
the Compact or the State statutes. 
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issued by the Oklahoma Water Resources Board 
(“Board”). It is undisputed that the water sought to be 
appropriated by the City of Hugo has been appor-
tioned by the Red River Compact for unrestricted use 
by the State.  

 Petitioner, Hugo, labors under the misconcep-
tions that the Constitution affords it an independent 
sovereign status and a panoply of federal rights it 
may invoke against its parent state. It wants to slip 
its political bonds and enter into the marketplace as 
an interstate water merchant. The State has denied it 
that privilege; therefore, it has come to federal court 
for a declaration that Oklahoma’s water laws violate 
the dormant Commerce Clause to the United States 
Constitution. Hugo filed suit against the nine mem-
bers of the Oklahoma Water Resources Board and the 
Oklahoma Water Conservation Storage Commission, 
in their official capacities, seeking a declaratory 
judgment that several Oklahoma laws governing the 
State’s water-permitting process are unconstitutional 
under the dormant Commerce Clause. Hugo also 
sought an injunction prohibiting the Board from 
applying the challenged statutes to Hugo’s permit 
application.  

 Hugo’s Amended Complaint challenges OKLA. 
STAT. tit. 82, § 105.12(A)(5), which requires the Board, 
in deciding permit applications for out-of-state water 
use to consider whether water can be feasibly trans-
ported to alleviate shortages within Oklahoma; OKLA. 
STAT. tit. 82, § 105.12A(B)(1), which provides no 
permit for out-of-state water use can issue if it will 
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impair the ability of Oklahoma to meet its obligations 
under any water compact; OKLA. STAT. tit. 82, 
§ 105.12(F), which requires review of any permit for 
out-of-state water use every ten years; and OKLA. 
STAT. tit. 82, § 105.12A(D), which forbids issuing a 
permit for out-of-state water use without legislative 
approval if that water is subject to a water compact. 
Irving intervened in Hugo’s suit and seeks the same 
results. 

 A loser in the popular political process, Hugo 
asks this Court to upset the apple cart by interfering 
in the State’s political process and requiring that the 
State vest Hugo with its own plenary authority to 
make interstate water conveyances. The district and 
circuit courts rejected Hugo’s impermissible plea. The 
district court reached the merits of Petitioners’ claim, 
granting summary judgment in the Board’s favor on 
Hugo’s dormant Commerce Clause claim. Hugo 
appealed and the U.S. Court of Appeals for the Tenth 
Circuit applied this Court’s well-established prece-
dent in holding that because Hugo is a political 
subdivision of the State of Oklahoma, it lacks stand-
ing to sue its parent state to enforce the dormant 
Commerce Clause. The Tenth Circuit reasoned that: 

The Supreme Court made clear in Trenton 
and Williams that the Constitution does not 
confer upon the political subdivisions rights 
as against their parent states. Ysursa, 129 
S.Ct. at 1101. The rule set out in Trenton 
and Williams is not implicated, however, 
when Congress enacts positive federal law 
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affording rights to political subdivisions. 
Rogers v. Brockette, 588 F.2d 1057, 1070 (5th 
Cir.1979). Relying heavily on Rogers, this is 
the exact rule adopted by this court. Branson 
School District RE-82 v. Romer, 161 F.3d 
619, 628-30 (10th Cir.2008). Because the 
claims advanced by Hugo are not based on 
a federal statutory enactment affording it 
federal rights, but are instead based on a 
constitutional provision affording individual 
economic rights, Hugo lacks standing to 
bring the claims in federal court. Id. 

App. at 23a.2 

 The court, therefore, vacated the district court’s 
order and remanded the case with instructions to 
dismiss for lack of federal jurisdiction. Hugo and 
Irving have petitioned the U.S. Supreme Court for a 
writ of certiorari to review the Tenth Circuit’s deci-
sion that Hugo lacks standing to enforce the federal 
Constitution against the State of Oklahoma. In 
Trenton and Williams, the Court conclusively estab-
lished that a political subdivision lacks standing to 
enforce the Constitution against its parent state. The 
circuit courts uniformly apply Trenton and Williams 
to cases such as Petitioners’. The State of Oklahoma 
  

 
 2 The Tenth Circuit also determined that Irving’s injury is 
solely premised upon its contract with Hugo; therefore, its injury 
is not redressible and it cannot demonstrate standing. Id., at 
25a-26a. Petitioners do not challenge this finding. Id., at 26, n.2. 
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respectfully requests that this Court decline Peti-
tioners’ request for a Writ of Certiorari. 

--------------------------------- ♦ --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

A. In the Absence of a Cause of Action Arising 
Out of Federal Statute, the Circuits Uni-
formly Deny Standing to Political Subdivi-
sions For Actions Against Their Parent 
States to Enforce the Federal Constitution. 

 Petitioners contend that the circuits have split 
over whether a political subdivision may sue its 
parent state for a violation of the dormant Commerce 
Clause. They diagnose the following splits: (1) In the 
Tenth Circuit, a political subdivision may sue its 
parent state only when rights created by a federal 
statute are threatened by a conflicting state statute; 
(2) In the Fifth and Eleventh Circuits, a political 
subdivision may sue its parent state only when 
“structural” claims are involved; and (3) In the Ninth 
Circuit, a political subdivision may never sue its 
parent state. Petitioners appeal to this Court to 
resolve this entrenched and intractable split. Peti-
tioners attempt to widen the purported chasm be-
tween the circuits through clever parsing of dicta 
from circuit cases analyzing political subdivision 
standing arising out of federal statute. Closer exami-
nation of precedents from the circuits reveals over-
whelming similarities and only minor deviations in 
approach. And, most importantly, absent an implied 
right of action arising out of a federal statute the 
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circuits are in unanimous agreement: a political 
subdivision lacks standing to sue its parent state to 
enforce the federal Constitution.  

 The vast majority of circuit courts to decide 
whether a political subdivision can sue its parent 
state have determined that a political subdivision 
only has standing to sue its parent state for violations 
of “structural” constitutional rights, but may not sue 
pursuant to provisions that protect individual rights. 
That is to say that, the majority approach permits a 
political subdivision to sue its parent state when it 
has been afforded rights by a federal statute and 
those rights have been placed into jeopardy by a state 
statute. While several circuits permit political subdi-
visions to invoke the Supremacy Clause in a chal-
lenge to their parent state’s statute, the Ninth Circuit 
continues to maintain a per se rule prohibiting politi-
cal subdivision standing. This difference between the 
circuits has no bearing on Hugo’s claim – it fails in 
the Ninth Circuit as in the Tenth Circuit.  

 Petitioner mistakenly contends that the Tenth 
Circuit’s decision on the question it presents to this 
Court differs from the other circuits’ approach. The 
Tenth Circuit adheres to the principle that a political 
subdivision may not sue its parent state unless it is 
asserting “structural” rights created by an act of 
Congress.3 The Tenth Circuit’s decision is clearly in 

 
 3 When the source of substantive rights comes from some-
thing other than the constitution itself, the Supremacy Clause is 

(Continued on following page) 



7 

line with the overwhelming majority of circuits which 
have determined that a political subdivision may sue 
over “structural” rights. App. at 9a, 12a. The Tenth 
Circuit was unable to locate any cases wherein a 
political subdivision was permitted to sue its parent 
state in the absence of a statute. There have been no 
jurisdictions where a political subdivision has been 
permitted to sue its parent state over individual 
rights or over substantive constitutional provisions. 
App. at 8a n.5, 11a n.6  

 This Court held in City of Trenton v. New Jersey, 
262 U.S. 182, 43 S.Ct. 534 (1923) and in Williams v. 
Mayor & City Council of Baltimore, 289 U.S. 36, 53 
S.Ct. 431 (1933) that a political subdivision lacks 
standing to sue its parent state under the Fourteenth 
Amendment and the Contracts Clause, respectively. 
In Williams, this Court stated resoundingly that, “a 
municipal corporation, created by a state for the 
better ordering of government, has no privileges or 
immunities under the federal constitution which it 
may invoke in opposition to the will of its creator.” 
Id., 289 U.S. at 40. In the decades to follow, this 
Court revisited the issue of state authority over 
its political subdivisions several times, never once 
calling into question its general rule that political 

 
invoked, as a structural matter, to guarantee that federal law 
predominates over conflicting state law. Properly understood, 
this is what makes the Supremacy Clause structural, substan-
tive rights do not flow from the Supremacy Clause. App. at 18a.  
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subdivisions lack standing to assert a claim against 
their parent state to enforce the federal constitution.  

 For example, in Gomillion v. Lightfoot, 364 U.S. 
339, 81 S.Ct. 125 (1960), this Court cast no doubt 
upon the rule in Trenton and Williams. The Court 
reasoned that a “state does not have plenary power to 
manipulate in every conceivable way, for every con-
ceivable purpose, the affairs of its municipal corpora-
tions, but rather that the state’s authority is 
unrestrained by the particular prohibitions of the 
Constitution considered in those cases.” Gomillion at 
344. Further, where the state’s municipal reordering 
violates the federal rights of individuals, those indi-
viduals may sue in federal court. Seen in this light, 
Gomillion recognizes limits to a state’s authority over 
its political subdivisions, but does nothing to call into 
question the absolute bar on a political subdivision’s 
standing to challenge state action. Instead, the right 
of Constitutional enforcement lies only with the 
federal government and individuals. 

 In Gomillion, the Petitioners were African-
American citizens who were displaced by the actions 
of their State. The State reshaped a political subdivi-
sion from a square to a 28-sided figure which had the 
effect of removing from the city all but approximately 
4 or 5 of its 400 African-American voters while not 
removing a single white person. The Fifth Circuit 
affirmed the district court’s holding that the court 
lacked the power to supervise or change any bounda-
ries of a municipal corporation fixed by an elective 
and duly-convened state legislature. This Court, 
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while never having to reach the issue of political 
subdivision standing, determined that the Petitioners 
did have standing because a State may not “do what 
it will with a municipal corporation regardless of the 
consequences.” Id. at 345. This Court compared the 
Gomillion matter to other matters wherein creditors 
sued the state over the dissolution of municipal 
corporations, leaving the creditors with no rights to 
collect the debts owed to them by the corporation. In 
those cases, this Court found that there was an 
impairment to the contracts of the creditors in viola-
tion of the Constitution. Id. The creditors, therefore, 
had standing to sue the State. The Tenth Circuit 
properly recognized this distinction in its holding in 
the case at bar. App. at 12a-13a. Gomillion did not 
involve a political subdivision suing its parent state; 
therefore, it did not alter the landscape of political 
subdivision standing against a parent state. Trenton 
and Williams remain the law of the land: A political 
subdivision has no standing to sue its parent state 
over a substantive constitutional violation.  

 Tracing its inception to 1979, a line of cases has 
developed in the circuits wherein a political subdivi-
sion, rather than challenge its parent state’s activi-
ties pursuant to a substantive provision of the 
Constitution, instead sues its parent state for violat-
ing a federal statute. The majority of circuit courts 
hold that federal statutes, unlike the Constitution 
itself, may grant rights upon the political subdivi-
sions. By this logic, when an act of Congress vests a 
political subdivision with a statutory right, it may 
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invoke the Supremacy Clause in support of its chal-
lenge to its parent state’s statute.  

 To illustrate, in Rogers v. Brockette, 588 F.2d 
1057 (5th Cir. 1979), a school district challenged its 
parent state’s requirement that it participate in the 
voluntary federal school breakfast program. The 
State argued that the school district lacked standing 
because a political subdivision could not sue its 
parent state. The Fifth Circuit rejected this defense. 
Petitioners argue that Rogers stands for the proposi-
tion that some circuits interpret Gomillion as a 
substantial narrowing of the application of Trenton 
and Williams. Pet. at 13. Although its discussion of 
Gomillion serves as much of the foundation for Peti-
tioners’ claim that the circuits are intractably split, 
the Rogers Court actually held that the school district 
had standing because it was suing under a federal 
statute. Rogers at 1070 (“There is every reason to 
think that Congress may interfere with a state’s 
internal political organization in ways that the Con-
stitution itself does not interfere; the Supreme Court 
has never said otherwise.”). Properly read, Rogers 
recognizes this Court’s rule that the Constitution does 
not interfere with how a state chooses to organize 
itself and a political subdivision cannot sue its parent 
state to enforce the Constitution. However, where 
Congress chooses to enact a statute placing re-
strictions on a state’s intercourse with its political 
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subdivisions, the political subdivision has standing to 
sue the State under the federal statute.4  

 Petitioners’ argument – that Rogers birthed an 
enduring and intractable circuit split in which courts 
have “adopted an incorrect view of a profoundly 
important question” – has feet of clay. See Pet. at 7. 
The overwhelming majority of circuit courts have 
adopted the Rogers Court’s reasoning that Congress 
may pass statutes which confer rights (and, implic-
itly, standing) upon political subdivisions that the 
Constitution itself does not confer. S. Macomb Dis-
posal Auth. v. Twp. of Washington, 790 F.2d 500, 504-
505 (6th Cir. 1986) (suggesting that a claim made 
under a federal statute via the Supremacy Clause is 
allowed); United States v. Alabama, 791 F.2d 1450, 
1454 (11th Cir. 1986) (disallowing political subdivi-
sion standing based on a constitutional provision, but 
suggesting that a Supremacy Clause claim might be 
allowed); Amato v. Wilenz, 952 F.2d 742, 754-755 (3rd 
Cir. 1991) (Rule of law that a political subdivision 
may not sue its parent state for constitutional viola-
tions remains the law of the land); Atl. Coast Demoli-
tion & Recycling, Inc. v. Bd. of Chosen Freeholders, 
893 F.Supp. 301, 314-315 (D.N.J. 1995) (denying 

 
 4 In Rogers, the Fifth Circuit questioned whether City of 
Trenton and Williams actually stand for the proposition that a 
political subdivision lacks “standing” as we understand the term 
today or whether they were really substantive decisions. Id. at 
1067-1071. However, whether couched as a decision on standing 
or a decision that the political subdivision lacked an actionable 
claim, the result was the same. Id.  
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political subdivision standing on dormant Commerce 
Clause claim and recognizing the rule that a political 
subdivision might have standing to challenge a fed-
eral statute under the Supremacy Clause); Branson 
School District RE-82 v. Romer, 161 F.3d 619, 628-630 
(10th Cir. 1998) (political subdivision generally lacks 
standing to sue its parent state for constitutional vio-
lations, but Supremacy Clause claims based on 
federal statutes are permitted); Tex. Catastrophe 
Prop. Ins. v. Morales, 975 F.2d 1178, 1181 (5th Cir. 
1992) (a state agency has no constitutional rights to 
assert against the state which created it); City of 
Bristol, Virginia v. Early, 145 F.Supp.2d 741, 744 
(W.D. Va. 2001) (recognizing that a political subdivi-
sion may bring a claim against its parent state under 
the Supremacy Clause to enforce a federal statute). 
Although City of Bristol, suggested that the Fourth 
Circuit might permit a political subdivision to sue 
directly under constitutional provisions, the court 
clarified its position in Virginia v. Reinhard, 568 F.3d 
110, 122 (4th Cir. 2009), rev’sd on other grounds, 
Virginia Office for Protection and Advocacy v. Stew-
art, 131 S.Ct. 1632 (2011) wherein it reiterated the 
general rule that a political subdivision may not sue 
the parent state that created it for constitutional 
violations.  

 To date, the Ninth Circuit is the only circuit that 
has deviated from the rule that a political subdivision 
may not sue its parent state for a constitutional 
violation, except that it may sue under the Suprem-
acy Clause for violation of a federal statute. In South 
Lake Tahoe v. California Tahoe Regional Planning 
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Agency, 625 F.2d 231, 234 (9th Cir. 1980), the Ninth 
Circuit adopted a per se rule that a political sub- 
division may not sue its parent state for a violation 
of the United States Constitution. The Ninth Cir- 
cuit’s per se rule prohibits claims brought under the 
Supremacy Clause to enforce a federal statute. 
Burbank-Glendale-Pasadena Airport Authority v. City 
of Burbank, 136 F.3d 1360, 1363-1364 (9th Cir. 1998). 
Petitioners’ claim fails in the Ninth Circuit. However, 
it does not fail due to the breadth of the per se rule. It 
fails for the same reason that it fails in every other 
circuit to have considered the issue: The Supreme 
Court has clearly expressed its rule that a political 
subdivision lacks standing to enforce the federal 
Constitution against its parent state.  

 Thus, each circuit adheres to the rule that a 
political subdivision may not sue its parent state for 
violations of the Constitution. Petitioners do not 
claim that Congress has afforded them rights under a 
federal statute; therefore, the decision by most cir-
cuits to permit a Supremacy Clause claim to be 
brought pursuant to a federal statute is irrelevant to 
the disposition of their claim. Furthermore, Petition-
ers specifically chose not to allege a Supremacy 
Clause challenge in this matter; choosing instead to 
proceed strictly under a dormant Commerce Clause 
theory. In each and every federal jurisdiction to 
examine the issue, Petitioners would have lacked 
standing.  

 Petitioners’ attempt to manufacture a circuit 
split amounts to nothing but smoke and mirrors. For 
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example, Petitioners tell this Court that, in the 
Eleventh Circuit, their claim would have been per-
mitted to go forward. Pet. at 12; citing to United 
States v. Alabama, 791 F.2d 1450 (11th Cir. 1986). 
However, in U.S. v. Alabama, the Eleventh Circuit 
specifically denied political subdivision standing to a 
state university which attempted to intervene in the 
case. Id. at 1455-1456. The case was only permitted 
to proceed to the merits because another intervenor – 
a private citizen – did have standing. While the 
procedural posture in the lower courts may, arguably, 
have been similar to Alabama, Irving has declined to 
place the issue of its standing before this Court. (Pet. 
26).  

 District courts and circuit courts are equally 
comfortable with the Rogers rationale. For example, 
in City of Rochelle v. Town of Mamaronek, 111 
F.Supp.2d 353 (S.D.N.Y. 2000), the court recognized 
that a political subdivision usually may not sue its 
parent state, with a possible exception being a Su-
premacy Clause challenge. The district court’s analy-
sis placed it squarely within the prevailing approach 
of the circuits: 

It has long been the case that a municipality 
may not invoke the protections of the Four-
teenth Amendment against its own state. See 
City of Newark v. New Jersey, 262 U.S. 192, 
196, 43 S.Ct. 539, 67 L.Ed. 943 (1923). A mu-
nicipality is thus prevented from attacking 
state legislation on the grounds that the law 
violates the municipality’s own rights. See, 
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e.g., City of New Orleans v. New Orleans 
Water-Works Co., 142 U.S. 79, 89-91, 12 S.Ct. 
142, 35 L.Ed. 943 (1891); Hunter v. City of 
Pittsburgh, 207 U.S. 161, 28 S.Ct. 40, 52 
L.Ed. 151 (1907). Moreover, while municipal-
ities or other state political subdivisions may 
challenge the constitutionality of state legis-
lation on certain grounds and in certain cir-
cumstances, these do not include challenges 
brought under the Due Process or Equal Pro-
tection Clauses of the Fourteenth Amend-
ment. See, e.g., Rogers v. Brockette, 588 F.2d 
1057 (5th Cir.), cert. denied, 444 U.S. 827, 
100 S.Ct. 52, 62 L.Ed.2d 35 (1979) (local 
school district had capacity to challenge con-
stitutionality of state statute under Suprem-
acy Clause); San Diego Unified Port District 
v. Gianturco, 457 F.Supp. 283 (S.D.Cal.1978) 
aff ’d 651 F.2d 1306 (9th Cir.1981), cert. de-
nied 455 U.S. 1000, 102 S.Ct. 1631, 71 
L.Ed.2d 866 (1982) (political subdivision can 
challenge constitutionality of state legisla-
tion under Supremacy Clause).  

Id. at 364. Thus, although the court recognized the 
possibility of a Supremacy Clause case for a violation 
of a federal law, it denied political subdivision stand-
ing against a parent state for any substantive viola-
tions of the Constitution itself. 

 Petitioners failed to demonstrate that the cir-
cuits are irreconcilably split. They have not even 
shown that there is a substantial jurisdictional split. 
Instead, they can only show that one state court 
adopted the reasoning from Rogers at the expense of 
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their parent circuit’s per se application of Trenton and 
Williams. The Tenth Circuit approach represents the 
consensus approach of all of the circuits that have 
addressed the issue, save for the Ninth Circuit. 
Moreover, Petitioners’ case does not hinge upon the 
substance of the Circuits’ departure. In every circuit, 
a political subdivision lacks standing to sue its parent 
state for violations of constitutional provisions. This 
has been the rule since this Court’s decision in City of 
Trenton in 1939 and each circuit that has addressed 
the issue, has applied this Court’s rule faithfully. 
There is no need for this Honorable Court to resolve 
any manufactured split among the circuits. 

 
B. The Tenth Circuit Correctly Held That a 

Political Subdivision Lacks Standing to 
Challenge a Law of Its Parent State Under 
the Dormant Commerce Clause. 

 Petitioners contend that the circuit was wrong on 
two counts. First, the circuit incorrectly placed Hugo 
and Irving’s jurisdictional standing at issue. Com-
pounding its error, the circuit was “wrong again” in 
holding that “a political subdivision lacks the ability 
to sue its parent state for violating structural limits 
on state power under the federal constitution. Pet. 
at 17. In each of the several instances when this 
Court addressed the question, it held that a political 
subdivision may not sue its parent state to enforce 
the U.S. Constitution. Although there is some day-
light between the circuits insofar as addressing the 
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question of whether a municipality has standing to 
assert a claim against its parent state under a federal 
statute, that is not the question posed by this case. 
Instead, this case presents the narrow question of 
whether the Constitution, by its own express terms, 
affords standing to a political subdivision to enforce 
the dormant Commerce Clause against its parent 
state. The text of the Constitution and this Court’s 
precedent support the Tenth Circuit’s holding that 
the Constitution does not confer upon political subdi-
visions rights as against their parent states. Conse-
quently, a political subdivision may not invoke the 
dormant Commerce Clause as justification for affirm-
ative suits against its parent state challenging its 
“undoubted[ ] . . . power . . . to control and conserve 
the use of its water resources for the benefit of all its 
inhabitants.” Trenton, 262 U.S. 182, 185, 43 S.Ct. 534 
(1923).  

 Irrespective of whether circuits should continue 
to apply this Court’s precedent evincing its historical 
approach to standing or should, instead, apply mod-
ern standing doctrine prior to making a merits-based 
determination that a political subdivision lacks a 
cause of action against its parent state, the result for 
Hugo would be the same. App. at 5a, n.5. And, re-
gardless of whether the dormant Commerce Clause is 
structural or affords individual rights, petitioners’ 
claim is barred by this Court’s precedent.  
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1. The Constitution provides ample textu-
al support for this Court’s established 
rule that political subdivisions lack 
standing to sue their parent state. 

 If the Framers intended to provide political 
subdivisions with the authority to act as a check 
against the power of their parent state, it is reasona-
ble to conclude that they would have signaled their 
balancing effort with at least some language to that 
effect in the Constitution. Instead, the text of the 
Constitution neither enumerates nor expressly pre-
serves any rights of local governments. As a result, 
there is no textual support in the Constitution for 
Petitioners’ contention that federal courts must afford 
political subdivisions a status thereunder that is 
independent of their parent state. See Alexander 
Wilscher, “The Justiciability of Municipal Preemption 
Challenges to State Law,” 67 U. Chi. L. Rev. 243, at 
252-253, n.41 (considering as an example the Tenth 
Amendment which refers “only to the federal gov-
ernment, states and the people as entities among 
which governmental power is distributed.”). “As the 
Court stated recently in the related context of Elev-
enth Amendment immunity, ‘the silence is most 
instructive.’ The silence of the text suggests similarly 
that states’ control over municipalities ‘was a princi-
ple so well established that no one conceived it would 
be altered by the new Constitution.’ ” Id., quoting 
Alden v. Maine, 527 U.S. 706, 119 S.Ct. 2240, 2260 
(1999).  
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2. This Court’s well-established precedent 
bars Petitioner’s claim. 

 It is well-established law that: 

[a] municipal corporation, created by a state 
for the better ordering of government, has no 
privileges or immunities under the Federal 
Constitution which it may invoke in opposi-
tion to the will of its creator.  

Williams; citing City of Trenton v. New Jersey, 262 
U.S. 182, 43 S.Ct. 534 (1923); City of Newark v. New 
Jersey, 262 U.S. 192, 43 S.Ct. 539 (1923); City of 
Worcester v. Worcester Consolidated St. Ry. Co., 196 
U.S. 539, 25 S.Ct. 327 (1905); City of Pawhuska v. 
Pawhuska Oil Co., 250 U.S. 394, 39 S.Ct. 526 (1919); 
Risty v. Chicago, R.I. & P. Ry. Co., 270 U.S. 378, 390, 
46 S.Ct. 236 (1926); Railroad Commission of Califor-
nia v. Los Angeles R.R. Corp., 280 U.S. 145, 156, 50 
S.Ct. 71 (1929). 

 Applying Petitioners’ logic, the rule in Trenton 
and Williams would be eviscerated. A political subdi-
vision could always establish standing in a federal 
court by merely meeting the requirements of Lujan 
v. Defenders of Wildlife, 504 U.S. 555 (1992), and 
alleging that the activities of its parent state which 
it finds objectionable implicate the Supremacy Clause 
or the allegedly structural aspects of the Com- 
merce Clause. Such an aggressive reallocation of 
power from states to their subordinate political units 
would surely cause greater stress to our system of  
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federalism than petitioners can possibly purport that 
it would solve. 

 In Hunter v. City of Pittsburgh, 207 U.S. 161, 28 
S.Ct. 40 (1907), this Court made plain that “the State 
is supreme” and its intercourse with its political 
subdivisions are “unrestrained by any provision of the 
Constitution of the United States.” Id., 207 U.S. at 
178-179. In Trenton, this Court held that a political 
subdivision may not sue its parent state in order to 
enforce the United States Constitution. Id., 262 U.S. 
at 186-188. One decade later, the Court held that 
Trenton’s rule also applied where a municipality 
sought to challenge the validity of a state law under 
the Fourteenth Amendment. Williams, 289 U.S. at 
40. Six years later, this Court considered whether a 
municipal corporation had standing to invoke the 
contract clause or the Fourteenth Amendment in a 
suit against its parent state. See Coleman v. Miller, 
307 U.S. 433, 59 S.Ct. 972 (1939). Again, the Court 
held that the municipality lacked standing. Id., 307 
U.S. at 441 (“Being but creatures of the State, munic-
ipal corporations have no standing to invoke the 
contract clause or the provisions of the Fourteenth 
Amendment of the Constitution in opposition to the 
will of their creator.”). 

 The Tenth Circuit properly applied this Court’s 
instructions and declined to permit Hugo, a political 
subdivision of the State of Oklahoma, to enforce the 
dormant Commerce Clause against its parent state.  
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This Court should not issue a writ of certiorari in 
order to depart from its well-established precedent 
because doing so would also affect a substantial de-
parture from our historic understanding of the text 
and structure of the Constitution with which current 
precedent is in accord. 

 
3. The Tenth Circuit correctly applied this 

Court’s precedent in holding that politi-
cal subdivisions may not sue their parent 
state to enforce the dormant Commerce 
Clause. 

 Petitioners attach too much significance to the cir-
cuit’s dicta interpreting this Court’s own dicta in 
Gomillion. The circuit’s dicta-within-dicta that 
“Gomillion is not remotely inconsistent with the view 
that federal statutes may provide rights to political 
subdivisions which they may enforce in court” had no 
bearing on the disposition of Hugo’s case. See App. at 
14a. As the majority pointed out to its dissenting 
colleague: in Gomillion, the Court indeed considered 
“the power of a State over its municipalities in rela-
tion to the Fourteenth and Fifteenth Amendments;” 
however, it did so in the context of a suit brought by 
African-American citizens of Alabama who were, at 
the time of the Legislature’s passage of a statute 
redistricting them out of the boundaries of the City of 
Tuskegee, residents thereof. App. at 13a-14a; citing 
Gomillion, 364 U.S. at 341. No party to the action 
raised the issue of whether the City of Tuskegee could  
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have brought an action to challenge the state statute 
on similar grounds, nor was there any other reason 
for the Court to address such a question. Viewed in 
this light, the distinction between a suit brought by 
an individual against a state versus a suit brought by 
a political subdivision against its parent state is 
dispositive. In contrast, the distinction between suits 
brought by political subdivisions against the state 
under federal statutes versus suits brought by po-
litical subdivisions against the state brought under 
the Constitution is merely a distraction. The Court 
correctly distinguished Gomillion and applied this 
Court’s long-standing principle that “constitutional 
guarantees simply do not contemplate political subdi-
visions’ own rights vis-a-vis their parent states.” Id., 
at 14a; quoting Ysursa, 129 S.Ct. at 1101. 

 In decisions such as Romer v. Evans, 517 U.S. 
620, 116 S.Ct. 1620 (1996); Washington v. Seattle 
School District No. 1, 458 U.S. 457, 102 S.Ct. 3187 
(1982), and Gomillion, this Court has ruled on the 
merits, limiting states’ control over municipalities. 
However, in each instance, the case turned upon 
challenges by individuals, rather than by political 
subdivisions, of state action under the Fourteenth 
Amendment. This Court has clearly demonstrated 
that individuals have the right to challenge unconsti-
tutional internal actions reordering a state’s adminis-
trative priorities or structure; therefore, it is not 
faced with an imperative to reconsider its earlier 
precedent and grant political subdivisions an implied  
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cause of action to challenge the acts of its parent 
state. Under the existing rubric, most state action 
that imperils the federally-recognized rights of indi-
viduals shall not evade review. Moreover, if the 
current rule is maintained, internal political disputes 
shall not tie up the courts and vanquished factions 
will be denied license to extend political disputes by 
non-popular means. Most importantly, the municipal 
“tail” shall not “wag the dog” of state – using the 
federal courts to steer the actions of its parent state.5 

 The circuit’s textual distinction between Consti-
tutional provisions establishing negative freedoms for 
individuals and structural provisions supporting our 
nation’s federalist system is consonant with this 
Court’s precedent. This Court has identified the Su-
premacy Clause as a structural provision that safe-
guards federalism. See Chapman v. Houston Welfare 
Rights Org., 441 U.S. 600, 613, 99 S.Ct. 1905 (1979) 
(The Supremacy Clause is “not a source of any federal 
rights; rather, it operates to ‘secure federal rights 
by according them priority whenever they come in 
conflict with state law.’ ”). In contrast, the dormant 

 
 5 As the Tenth Circuit pointed out, while foreclosed from 
bringing suit in federal court to enforce the Constitution, Hugo 
may have the rights under the Oklahoma Constitution or 
statutes that it can enforce in state court. App. at 25a, n.12 
(“The state is free, of course, as a matter of state law, to give 
rights to its political subdivisions and give the power to enforce 
those rights in state court. Whether Hugo possesses rights 
under any law other than the dormant Commerce Clause is not 
presented in this case.”). 
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Commerce Clause provides substantive rights to 
individuals. See Dennis v. Higgins, 498 U.S. 439, 447, 
111 S.Ct. 865 (1991) (“It is clear, however, that the 
Commerce Clause does more than confer power on 
the Federal Government; it is also a substantive 
restriction on permissible state regulation of inter-
state commerce.”). 

 Irrespective of whether a Constitutional provi-
sion protects individual or structural rights, the 
Tenth Circuit does not hold that political subdivisions 
can raise an enforcement claim thereunder. Instead, 
the circuit relied upon Ysursa v. Pocatello Educ. 
Ass’n, 555 U.S. 353, 129 S.Ct. 1093 (2009), for the 
proposition that “constitutional guarantees simply do 
not contemplate political subdivisions’ own rights vis-
a-vis their parent states.” App. at 14a; citing id., 129 
S.Ct. at 1101 (“A private corporation enjoys constitu-
tional protections, but a political subdivision, created 
by the state for the better ordering of government, 
has no privileges or immunities under the federal 
constitution which it may invoke in opposition to the 
will of its creator.”). Thus, “that the dormant Com-
merce Clause is enforced through the Supremacy 
Clause says nothing at all as to whether a municipal-
ity can sue its parent state to enforce its provisions.” 
App. at 23a. Hugo lacks a federal Constitutional or 
statutory right to enforce against the State. The 
Supremacy Clause is purely structural – it does 
not operate to imbue Hugo with rights that it other-
wise lacks.p Therefore, absent a threatened federal 
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Constitutional or statutory right, the Supremacy 
Clause is not implicated. 

 
C. This Case Does Not Provide a Good Vehicle 

for This Court to Examine the Supremacy 
Clause Issue That Petitioner Attempts to 
Raise Because This Case Does Not Encap-
sulate That Issue. 

 The only issue where the circuits have evinced 
even a minor split is whether a political subdivision 
may sue its parent state for violation of a federal 
statute. That issue has no bearing on this case. 
Instead, the Petitioners herein are asking this Court 
to revisit 100 years of precedent which has been the 
law followed in every circuit. Petitioner, Hugo, suffers 
under the misconception that the Constitution grants 
it sovereign rights separate and apart from its creat-
ing state. This Court, and each circuit court, has 
admonished otherwise. A political subdivision is a 
creation of the State and is only imbued with the 
powers that the State gives to it. It does not have any 
Constitutional rights against its parent state. As 
Hugo has specifically disclaimed any preemption 
claims, this case does not present a vehicle for this 
Court to determine the question of whether a political 
subdivision may bring a preemption claim against its 
parent state based on a federal statute. There is no 
necessity that this Honorable Court once again 
declare a political subdivision’s subservience to its 
parent state. 

--------------------------------- ♦ --------------------------------- 
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CONCLUSION 

 This Court should decline certiorari in this 
matter. 
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