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(1) 

INTEREST OF AMICI CURIAE 
 
The amici submit this brief in support of Peti-

tioner, the City of Hugo.1 
 
The Texas Municipal League (TML) is a non-

profit association of more than 1,000 incorporated 
cities.  TML provides legislative, legal, and educa-
tional services to its members.  The Texas City At-
torneys Association (TCAA), an affiliate of TML, is 
an organization of more than 400 attorneys who 
represent Texas cities. 

 
The International Municipal Lawyers Association 

(IMLA) is a non-profit, professional organization of 
over 3,000 local government entities, including cities, 
counties, and special district entities, represented by 
their chief legal officers, state municipal leagues, and 
individual attorneys.  Since 1935, IMLA has served 
as a national, and now international, clearinghouse 
of legal information and cooperation on municipal 
legal matters.  IMLA’s mission is to advance the re-
sponsible development of municipal law through 
education and advocacy by providing the collective 
                                                 

1 Counsel of record for all parties received timely notice of the 
amici curiae’s intent to file this brief.  S. Ct. Rule 37.2(a).  
Counsel of record have consented, via e-mail, to the filing of this 
brief.  In accordance with Rule 37.6, amici state that no counsel 
for a party has authored this brief, in whole or in part, and that 
no party or counsel for a party have made a monetary 
contribution to the preparation or submission of this brief.  In 
addition to amici, their members and counsel, the Greater 
Irving and Las Colinas Chamber of Commerce made a 
monetary contribution to the preparation and submission of 
this brief. 
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viewpoint of local governments around the country 
on legal issues before the United State Supreme 
Court, the United States Courts of Appeals, and in 
state supreme and appellate courts. 

 
The amici collectively work for the betterment of 

local governments in Texas and throughout the 
United States. 

 
SUMMARY OF ARGUMENT 

 
Municipalities need standing to challenge uncons-

titutional state action.  Otherwise they are rendered 
powerless to seek redress against unlawful state 
regulations that violate the U.S. Constitution.  In-
deed, the Tenth Circuit’s holding in City of Hugo v. 
Nichols, 656 F.3d 1251 (10th Cir. 2011), contravenes 
the very purpose of the Commerce Clause by allow-
ing states to infringe upon interstate commerce un-
fettered by federal judicial oversight.  The Tenth Cir-
cuit has stripped away a crucial check on state go-
vernmental power that will impede local governance.     

 
ARGUMENT 

 
A. THE TENTH CIRCUIT MISCONSTRUES THE             

POLITICAL SUBDIVISION STANDING DOCTRINE 
 
The Tenth Circuit’s reliance on the Hunter, Tren-

ton, and Williams line of cases is misplaced and leads 
to a strained interpretation of the political subdivi-
sion standing doctrine.  This Court has never articu-
lated a per se rule that a political subdivision never 
has standing to bring suit against its parent state.  
As Justice Matheson’s dissent aptly points out, much 
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of the language from Hunter, Trenton, and Williams, 
which are credited with creating the political subdi-
vision standing doctrine, is dicta and does not forec-
lose a suit against a parent state by a municipality 
for all federal constitutional claims.  Nichols, supra, 
Pet. App. 34a–35a (dissenting op.).  

 
The Court in Hunter v. City of Pittsburgh, 207 

U.S. 161 (1907), held that the State of Pennsylvania 
had the power to annex one city into another over 
objection and that the Contract Clause and Due 
Process Clause did not protect the cities from the in-
jurious consequences of the annexation.  Id. at 178-
79.  However, the Court never mentioned standing 
and never ruled that all political subdivision suits 
against parent states are barred on such a doctrine.  
The Hunter Court acknowledged that the state legis-
lature “is not omnipotent,” and left open the poten-
tial for circumstances in which the state could violate 
the constitutional rights of a municipality.  Id. at 
179-80.     

 
In City of Trenton v. New Jersey, 262 U.S. 182 

(1923), the Court upheld a state imposed fee on a city 
for withdrawing water from the Delaware River.  Id.  
The Court, relying on Hunter, held that the city did 
not have a power, right, or property interest pro-
tected by the Contract Clause or the Fourteenth 
Amendment, and therefore, those provisions of the 
Constitution could not be invoked by a political sub-
division against the state.  Id. at 188.  Reasoning 
that a city cannot possess a contract with the state 
because it is “a creature of the state,” the Court 
found that no substantial federal question was pre-
sented.  Id. at 189-192 (internal quotations omitted).    
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Williams v. Mayor and City Council of Baltimore, 

289 U.S. 36 (1933), involved a suit brought by two 
city councils challenging a Maryland statute exempt-
ing a railroad from local taxes.  The Court held that, 
because a municipal corporation “has no privileges or 
immunities under the Federal Constitution which it 
may invoke in opposition to the will of its creator,” 
the court of appeals erred in finding that the statute 
was invalid as applied to the municipalities under 
the Equal Protection Clause of the Fourteenth 
Amendment.  Id. at 40.  

 
None of these cases speak of standing.  Fairly 

read, these cases demonstrate only that a political 
subdivision cannot bring suit against a parent state 
for a violation of the Contract Clause or the Four-
teenth Amendment’s Due Process and Equal Protec-
tion Clauses.2  A broader reading of these cases to 
create a per se rule on political subdivision standing 
has been frowned upon by the Court.   

 
Subsequent to Hunter and Trenton, the Court 

warned that reliance on those cases as an absolute 
decree that the state’s power over its subordinate go-
vernmental entities is unrestrained was “to mis-
conceive the reach and rule of this Court’s decisions” 
in Hunter and its progeny.  Gomillion v. Lightfoot, 
364 U.S. 339, 342 (1960).  Though Gomillion did not 
involve a suit by a municipality against the state, the 
Court, for the first-time, interpreted the scope of 
                                                 

2 Hugo’s claim is not based on the Contract Clause or the Due 
Process Clause.  Nichols, Pet. App. 32a, n. 2 (dissenting op.). 
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those cases and cautioned that they should not be 
applied out of context.  Id. at 343-44.  The Court un-
equivocally stated that “the Court has never ac-
knowledged that the States have power to do as they 
will with municipal corporations, regardless of con-
sequences.  Legislative control of municipalities, no 
less than other state power, lies within the scope of 
relevant limitations imposed by the United States 
Constitution.”  Id. at 344-45. 

 
Just eight years after Gomillion, in Board of Edu-

cation of Central School Dist. No. 1 v. Allen, 392 U.S. 
236 (1968), the Court allowed an Establishment 
Clause challenge to a New York education statute 
brought by two local school boards.   Significantly, 
the Court dismissed the argument that the school 
boards did not have standing to challenge a state 
statute.  Id. at 241.   

 
Justices Marshall and White later observed that 

the Court’s earlier precedents of Trenton and Wil-
liams as creating a per se rule on political subdivi-
sion standing to raise constitutional objections to 
state statutes was inconsistent with the Allen hold-
ing and warranted the Court’s reconsideration.  See 
City of S. Lake Tahoe v. Cal. Tahoe Reg’l Planning 
Agency, 449 U.S. 1039, 1042 (1980) (White, J., joined 
by Marshall, J., dissenting from denial of certiorari). 

 
Despite these inconsistencies, the political subdi-

vision standing doctrine has not been clarified by the 
Court.  Undisputedly, “[t]hese seemingly conflicting 
precedents have produced confusion in the federal 
circuit courts of appeals when a political subdivision 
sues its parent state.”  Brian P. Keenan, Subdivi-
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sions, Standing and the Supremacy Clause:  Can a 
Political Subdivision Sue its Parent State Under 
Federal Law?, 103 Mich. L. Rev. 1899, 1902 (2005); 
see also City of S. Lake Tahoe, 449 U.S. at 1042 
(White, J., joined by Marshall, J., dissenting from 
denial of certiorari).   

 
The City of Hugo’s petition for writ of certiorari il-

lustrates quite clearly the conflicts among the United 
States Courts of Appeals which have arisen as the 
courts have struggled to square these inconsistent 
opinions.3  The conflicts are profound and lead to a 
divergent landscape of the political subdivision 
standing doctrine across the country.  These unre-
solved conflicts are most problematic for amici and 
their members, whose ability to sue their parent 
state varies depending upon the jurisdiction in which 
they are located. 

 
As Gomillion and Allen make clear, the state is 

prohibited from violating Constitutional restrictions 
                                                 

3 Sharp conflicts exist among the Courts of Appeals regarding 
the political subdivision standing doctrine, compare City of S. 
Lake Tahoe v. Cal. Tahoe Reg’l Planning Agency, 625 F.2d 231, 
233 (9th Cir. 1980) (adopting a per se rule) with United States v. 
Alabama, 791 F.2d 1450, 1455 (11th Cir. 1986) (rejecting a per 
se rule), and the courts have repeatedly written that the law in 
unclear.  See City of Charleston v. Pub. Serv. Comm’n of W. Va., 
57 F.3d 385, 390 (4th Cir. 1995) (reaching the merits of a suit 
between a city and a state agency after noting that the political 
subdivision standing doctrine is “unclear”).  Because 
explanation of the conflicts among the Courts of Appeals, thus 
warranting the Court’s review, have been more than adequately 
addressed by the petitioner, amici will not present additional 
briefing on that point. 
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placed upon it.  Merely because municipalities are 
“creatures of the state” does not give the state un-
yielding power to violate the Constitution.  The 
Tenth Circuit’s dismissal of the importance of Gomil-
lion and Allen and overreliance on Trenton and Wil-
liams, despite the fact that “most federal courts have 
backed away from early twentieth century absolutist 
statements indicating political subdivisions can nev-
er sue their parent states,” is based on a selective 
reading of these cases.  See Nichols, supra, Pet. App. 
12a (majority op.).  Trenton, and Williams do not 
stretch so far, and the Tenth Circuit has expanded 
their holdings.  

      
B. POLITICAL SUBDIVISION STANDING SERVES 

AS AN   IMPORTANT CHECK ON UNCONSTITU-
TIONAL STATE ACTIONS AND COMPORTS WITH 
THE NOTIONS OF   FEDERALISM 

 
Standing, as that concept is known today, has a 

very different meaning than it did in the early twen-
tieth century.  When Hunter, Trenton, and their 
progeny were decided, standing was not seen as a 
preliminary or threshold question.  Rogers v. Brock-
ette, 588 F.2d 1057, 1070 (5th Cir. 1979).  In its early 
conception, standing – or a right to sue – was met if a 
party was correct in its claims on the merits.  Id.  In-
deed, Hunter and Trenton were decided on the merits 
of the claims asserted, not dismissed for lack of ju-
risdiction for failure to satisfy the prerequisite stand-
ing.  See Hunter, 207 U.S. at 178-179; Trenton, 262 
U.S. at 188-192.  Consequently, the cities of Pitts-
burgh and Trenton had standing to assert their re-
spective claims; they just did not succeed on the me-
rits of their constitutional claims.  “In speaking of 
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‘standing,’ cases in the Hunter and Trenton line 
meant only that, on the merits, the municipality had 
no rights under the particular constitutional provi-
sions it invoked.”  Rogers, 588 F.2d at 1070.  To dec-
lare that Hunter and Trenton created a standing doc-
trine that bars a political subdivision from suing its 
parent state is irreconcilable with the nature of those 
cases.   

 
Unlike the early twentieth century, present-day 

standing is now an element of federal-court jurisdic-
tion that must be satisfied before a court reaches the 
merits of a case.  The purpose of standing is to en-
sure that the plaintiff has a personal stake in the 
outcome, “not whether the court has the authority to 
provide it with the outcome that it seeks.”  Allen v. 
Wright, 468 U.S. 737, 790 (1984) (Stevens, J., joined 
by Blackmun, J., dissenting).  To demonstrate stand-
ing under Article III, a litigant must show:  (i) that it 
has suffered “injury in fact,” that is both “concrete 
and particularized” and “actual or imminent”; (ii) 
that the injury is fairly traceable to the defendant; 
and (iii) that a favorable decision will likely redress 
the injury.  Lujan v. Defenders of Wildlife, 504 U.S. 
555, 560-561 (1992).  If Congress has afforded a liti-
gant a statutory procedural right to protect its inter-
ests, then the litigant can assert that right without 
meeting the traditional standing requirements of 
immediacy and redressability.  Massachusetts v. En-
vironmental Protection Agency, 549 U.S. 497, 517-18 
(2007). 

 
The Tenth Circuit opines that absent a statutory 

right conferring standing, a municipality has no Ar-
ticle III standing to challenge parent state action, 
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even where such action exceeds the scope of the 
state’s authority and violates the Constitution.  Ni-
chols, supra, Pet. App. 23a.  Notably absent from the 
opinion is any analysis addressing the elements of 
present-day standing as it applies to the City of Hu-
go in this case.4  Nor does the Tenth Circuit attempt 
to reconcile the merit-based decisions in Hunter and 
Trenton with their holding depriving political subdi-
visions of standing without reaching the merits of 
the claim.  

 
The importance of this issue is underscored by 

the fact that if municipalities are unable to bring suit 
against their parent states for unconstitutional state 
policies, then those unconstitutional policies will 
likely remain unchallenged.  By refusing standing to 
the political subdivisions that have the most “per-
sonal stake” in the controversy, the Tenth Circuit ef-
fectively ensures that unconstitutional state action is 
beyond redress by the federal courts.   The effect of 
barring political subdivision suits is to put unlawful 
state action in a political vacuum where unconstitu-
tional state laws can go unchecked.   

 
Taxpayers are generally deprived of standing be-

cause they do not have a personal stake in the litiga-
tion distinct from the public at large.  Lujan, 504 
U.S. at 573-74.  As the Court has observed:   

 
‘It is an established principle…that to entitle 
a private individual to invoke the judicial 

                                                 
4 The City of Hugo meets the necessary elements of standing 

under Lujan.  See Petition for Writ of Certiorari, pp. 18-20. 
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power to determine the validity of executive 
or legislative action he must show that he 
has sustained or is immediately in danger of 
sustaining a direct injury as the result of 
that action and it is not sufficient that he has 
merely a general interest common to all 
members of the public.’ 

 
Id., quoting Ex parte Levitt, 302 U.S. 633, 634 

(1937).   
 
The taxpayer standing doctrine has repeatedly 

been employed by the Court to deprive a citizen of 
standing to challenge legislation.  See, e.g., Whitmore 
v. Arkansas, 495 U.S. 149, 155 (1990); Wright, 468 
U.S. at 751.  The Court has held that taxpayers do 
not have Article III standing to challenge state laws 
on the basis of the Commerce Clause.  DaimlerChrys-
ler Corp. v. Cuno, 547 U.S. 332, 346-49 (2006).  The 
Tenth Circuit’s ruling creates the likelihood that no 
one will have standing to bring suit, leaving states 
free to ignore constitutional constraints on their 
power.  Such an incongruous result should be recti-
fied.  

 
Affording political subdivisions standing to sue 

states for unconstitutional state action may serve as 
the only way for the federal judiciary to keep check 
on state governments and restrain states from enact-
ing constitutionally-defective laws and policies.  Such 
a notion comports with the basic tenets of federalism.  
“Suits by political subdivisions which allege a viola-
tion of federal law are in keeping with the structure 
of our federal system.  These suits are a restraint on 
states that act contrary to federal law, the supreme 



11 

law of the land.”  Brian P. Keenan, Subdivisions, 
Standing and the Supremacy Clause, 103 Mich. L. 
Rev. at 1913.   

 
One of the principal benefits of the federalist sys-

tem in allocating power between the states and the 
federal government is to serve as a check on abuses 
of government power.  Gregory v. Ashcroft, 501 U.S. 
452, 458 (1991).  As lauded by the Court, “a healthy 
balance of power between the States and the Federal 
Government will reduce the risk of tyranny and 
abuse from either front.”  Id. 

 
The important role that political subdivision suits 

against states serve in ensuring that states are not 
exceeding their power was foreshadowed by the 
Court in Gomillion.  “When a State exercises power 
wholly within the domain of state interest, it is insu-
lated from federal judicial review.  But such insula-
tion is not carried over when state power is used as 
an instrument for circumventing a federally pro-
tected right.”  Gomillion, 364 U.S. at 347. 

 
States simply cannot be permitted to violate fed-

eral Constitutional law and hide behind the auspices 
of the political subdivision standing doctrine to insu-
late themselves from judicial review.  If political 
subdivisions, whom often have the most personal 
stake in state legislation that oversteps constitution-
al bounds, lack standing to sue their parent states 
for constitutional violations, then states are effective-
ly immune from any judicial oversight or check on 
their political power.  The political subdivision stand-
ing doctrine, as interpreted by the Tenth Circuit, 
runs afoul of federalism and the Constitution itself 
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by permitting the very abuse of power intended to be 
curtailed by federal law. 

 
C. THE POLITICAL SUBDIVISION STANDING DOC-

TRINE IMPEDES LOCAL GOVERNANCE  
 
“Municipal government is often the closest level 

of government to the people, who look to their local 
government for police and fire protection, to main-
tain the roads and streetlights, and to collect the 
garbage.”  Brian P. Keenan, Subdivisions, Standing 
and the Supremacy Clause, 103 Mich. L. Rev. at 
1899.  In 2007, there were 89,476 local governments 
in the United States, including 3,033 counties, 
19,492 municipalities, 16,519 towns, and 13,051 
school districts.5  U.S. Dept. of Commerce, Bureau of 
Census, Census of Governments 2007, Local 
Governments and Public School Systems by Type 
and State:  2007.  This Court has recognized local 
government’s important responsibility in protecting 
the health, safety and welfare of its citizens.  United 
Haulers Ass’n, Inc. v. Oneida-Herkimer Solid Wastes 
Mgmt. Auth., 550 U.S. 330, 342 (2007). 
  
 Municipalities are tasked with protecting the 
health, safety and welfare of their citizens and pro-
viding services which impact the daily lives of their 
citizenry.  The cities of Hugo and Irving did just that.  
These cities contracted for Hugo to sell water to Irv-
ing for use within its service area in drought-stricken 

                                                 
5 The Census of Local Governments is only conducted every 

five years.  The 2012 Census of Local Governments is not yet 
completed; the latest data available is from 2007. 
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Texas.  This case offers but one example of a basic 
municipal function, ensuring an adequate water 
supply for residents; however, it could apply equally 
to other situations where municipalities must rely 
upon one another for assistance in times of need.  
The fiscal distress faced by local governments in re-
cent years is a clear indicator of the future potential 
for agreements between municipalities as they at-
tempt to combat the effects of reduction in budgets 
and services necessitated by financial hardships.  
Municipalities, in dealing with a plethora of issues 
faced by local governments on a daily basis, should 
not be burdened with unconstitutional state laws 
impeding their ability to govern.  More importantly, 
they should not be deprived of the ability to seek re-
dress in federal court to challenge unconstitutional 
state action.  The political subdivision standing doc-
trine barring suits against parent states is a severe 
impediment to the ever-expanding functions of local 
governments.  Thousands of political subdivisions all 
across the country seek clarification from the Court 
on the proper application and scope of the political 
subdivision standing doctrine.     
    

CONCLUSION 
 

For the above reasons, amici respectfully request 
this Court grant City of Hugo’s petition for a writ of 
certiorari. 
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