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ARGUMENT 
 
 The United States Solicitor General agrees that 
the Ninth Circuit erred in reading 18 U.S.C. 
§ 3599(a)(2) to create an affirmative statutory right to  
competency in a § 2254 habeas proceeding. And he 
agrees that recognition of such a right would be a 
"transformative step" that would "supersede" 
longstanding constitutional and state-law rules.  SG 
Br. 12. The Solicitor General nevertheless argues that 
the Ninth Circuit's decision "does not warrant this 
Court's review at this time" because "no circuit conflict 
has developed, and the issue appears to have arisen 
infrequently."  Id. at 17, 18.  Alternatively, he argues 
that the pendency of Martel v. Clair, No. 10-1265 
(argued Dec. 6, 2011), militates against a grant of 
certiorari.  Id. at 19-21.   
 
 Neither of the Solicitor General's reservations 
should deter the Court from granting plenary review.  
First, as things stand, both the Ninth Circuit and the 
Sixth Circuit have wrongly created a new right that 
"allows habeas petitioners to prevent states from 
enforcing their judgments, potentially forever, on the 
grounds of a nonexistent right to competency in habeas 
proceedings."  Carter v. Bradshaw, 644 F.3d 329, ___ 
(6th Cir. 2011) (Rogers, J., dissenting), petition for cert. 
pending sub nom. Tibbals v. Carter, No. 11-218 (filed 
Aug. 17, 2011).  This Court has long recognized the 
States' strong sovereign interest in enforcing their 
capital sentences.  Waiting for more courts of appeal to 
address the issue would allow that sovereign interest 
to continue to be undermined in the 10 death-penalty 
States in the Ninth and Sixth Circuits.  The Solicitor 
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General's position also ignores the tremendous burden 
placed on States and federal district courts in 
conducting complex competency proceedings that are 
not required by law.  Only this Court's intervention can 
remedy the situation. 
 
 Second, the pendency of Martel v. Clair does not 
justify denying the petition or delaying action on it.  
The Solicitor General does not suggest that the Court's 
decision in Clair will resolve the question presented; 
only that it "may shed light on the scope and meaning 
of the right to counsel under [§]3599."  SG Br. 20. If it 
does, the parties can take that into account as they 
brief the important and distinct issue presented in this 
case.  
 
A.  The Solicitor General Agrees That The Ninth 
      Circuit Erred In Holding That Capital Inmates 

Have A Right To Be Competent To Assist 
Counsel In Habeas Proceedings 

 
 The State argues that the plain language of 
§ 3599 does not grant an indigent state prisoner under 
a sentence of death the right to be competent to assist 
counsel; that the Ninth Circuit erred in implying such 
a right based on the policies underlying the provision; 
and that the Ninth Circuit's construction of the 
provision conflicts with this Court's practice of allowing 
a "next friend" to pursue habeas cases on behalf of 
incompetent prisoners.  The Solicitor General reached 
precisely the same conclusions. 
 
 The Solicitor General first finds that § 3599 
"does not expressly create a right to be competent to 
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assist counsel in federal capital postconviction 
proceedings."  Id. at 10.  He next finds that the Ninth 
Circuit "erred in concluding that [§]3599 nevertheless 
implicitly guarantees an additional right to 
competence to assist counsel (and, in turn, a right for 
capital prisoners unable to meet that competency 
standard to stay their habeas proceedings)." Id.  And, 
like the State, the Solicitor General notes that in the 
postconviction setting "courts have long recognized" 
that a habeas petition can be pursued by a "next 
friend" when a petitioner is unable to litigate his own 
case due to mental incapacity.  Id. at 11.   
 
 The Solicitor General then goes further, 
reviewing the reasoning of the Ninth Circuit in this 
case and in "its seminal case recognizing the statutory 
right to competence to assist counsel in postconviction 
proceedings," Rohan v. Woodford, 334 F.3d 803 (9th 
Cir.), cert. denied, 540 U.S. 1069 (2003), and finding it 
faulty across the board.  SG Br. 12-15.  In particular, 
the Solicitor General explains that the common law 
does not support the right to competence on habeas; 
the constitutional avoidance doctrine is inapposite 
because this Court has held that habeas petitioners do 
not have a right to counsel under the Constitution; and 
Rees v. Peyton, 384 F.3d 312 (1966), "is not instructive 
on the meaning of [§]3599." Id. at 15. 
   
 To be sure, the Solicitor General also opines that 
Congress has not "entirely" withdrawn a district 
court's inherent authority "to grant discretionary stays 
of habeas proceedings, which would presumably 
include the authority to grant limited competency-
related stays in certain circumstances." Id. at 8-9 
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(emphasis added); see also id. at 16-17. But the 
Solicitor General concludes that, "[e]ven assuming the 
district court could, consistent with AEDPA, grant a 
limited stay," the Ninth Circuit "had no warrant for 
ordering a stay" in this case because it "did not disturb 
the district court's finding that respondent's habeas 
claims were fully developed and could be litigated even 
if respondent were not competent to assist counsel."  
Id. at 17.   
 
B.  The Solicitor General Underestimates The 

Impact Of The Ninth Circuit's Decision On 
State Capital Habeas Cases 

 
 Postponing review until additional circuits have 
weighed in on the issue would serve little purpose and 
would inflict significant harm on the 10 death-penalty 
States in which capital petitioners have wrongly been 
granted a right to be competent to assist counsel.  That 
purported right will indefinitely delay some capital 
cases and will delay by months and years many 
additional capital cases.   
 
 1. Presently, two circuits have created that 
"transformative" right.  After the State filed its Reply 
in this case, the Sixth Circuit issued its decision in 
Carter v. Bradshaw, holding that this Court recognized 
in Rees v. Payton a statutory right to competence to 
assist counsel in capital habeas cases.  Whereas the 
Ninth Circuit discovered that right in § 3599, the Sixth 
Circuit found it in 18 U.S.C. § 4241.  644 F.3d at 333--
334.  As the Solicitor General explains, however, 
§ 4241 "does not apply to capital postconviction 
proceedings."  SG Br. 10.  Rather, by its express terms, 
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the provision authorizes competency hearings "[a]t any 
time after the commencement of a prosecution for an 
offense and prior to the sentencing of the defendant, or 
at any time after the commencement of probation or 
supervised release and prior to the completion of the 
sentence."  And, of course, "[c]apital postconviction 
proceedings occur neither 'prior to the sentencing of the 
defendant' nor 'after the commencement of probation or 
supervised release.'"  SG Br. 10.  See also Blair v. 
Martel, 645 F.3d 1151, 1155 (9th Cir. 2011) (expressly 
rejecting §4241(a)'s applicability to a state-prisoner 
habeas case on the ground that "[b]y its own terms, 
§4241 does not apply unless a federal criminal 
defendant is on trial or is released on probation.").   
 
 The Solicitor General agrees that review of this 
case would allow the Court to correct the errors of both 
the Ninth and Sixth Circuits because such review 
"would allow the Court to address not only the Rees 
argument" ─ which, again, was virtually the sole basis 
for the Sixth Circuit's ruling, and was also relied on by 
the Ninth Circuit ─ "but the [§]3599 argument as 
well."  SG Br. 19 n.3.  Alternatively, the Court could 
grant certiorari in both this case and Carter.  Either 
way, there is no denying that the Solicitor General's 
suggestion that this Court wait before stepping in will 
leave in place the wrongly recognized right to 
competence in both the Ninth and Sixth Circuits.     
 
 2.  The Solicitor General proffers two reasons for 
its wait-until-later approach.  The first is that there is 
no circuit conflict.  That is true (putting to the side the 
Ninth Circuit's disagreement with the Sixth Circuit on 
whether §4241 creates the right to competence to assist 
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counsel).  And it is, of course, true that one of the 
principal reasons this Court grants certiorari is to 
resolve conflicts among the circuits.  But that is not the 
only reason why the Court grants certiorari.  To the 
contrary, the Court has often granted certiorari 
because federal courts of appeal have improperly 
delayed the States' enforcement of their criminal 
judgments, particularly in capital cases. See, e.g., Bell 
v. Thompson, 545 U.S. 794 (2005) (holding that Sixth 
Circuit abused its discretion in capital case when, after 
this Court denied certiorari and a petition for 
rehearing, it withheld its mandate for more than five 
months without entering a formal order); Calderon v. 
Thompson, 523 U.S. 538 (1998) (Ninth Circuit abused 
its discretion when, after it had issued its mandate 
denying the writ of habeas corpus and just two days 
before Thompson's scheduled execution, the court 
recalled its mandate and granted habeas relief to 
Thompson); see also Gomez v. District Court, 503 U.S. 
653 (1992) (per curiam) (granting application to vacate 
the stay of execution of death and noting "the State's 
strong interest in proceeding with its judgment"). 

 Nor has this Court hesitated to grant certiorari, 
irrespective of the existence of a circuit conflict, when 
federal courts of appeal have wrongly granted habeas 
relief in capital and non-capital cases.  See, e.g., Smith 
v. Spisak, 130 S. Ct. 676 (2010); Knowles v. 
Mirzayance, 556 U.S. 111 (2009); Bobby v. Bies, 556 
U.S. 825 (2009); Schriro v. Landrigan, 550 U.S. 465 
(2007); Ayers v. Belmontes, 549 U.S. 7 (2007). In 
addition, the Court often summarily reverses court of 
appeal decisions, again irrespective of circuit conflicts, 
based on those courts' failure to comply with the limits 
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imposed by AEDPA.  See, e.g., Hardy v. Cross, 132 S. 
Ct. 490 (2011); Bobby v. Dixon, 132 S. Ct. 26 (2011); 
Cavazos v. Smith, 132 S. Ct. 2 (2011). Although circuit 
splits provide a basis for certiorari review, respect for 
the States' sovereignty and the States' interest in 
enforcing their criminal punishments, not merely 
circuit splits, necessitates this Court's review of lower 
court decisions. 
 
 Capital inmates in the States of Arizona, 
California, Idaho, Kentucky, Montana, Nevada, Ohio, 
Oregon, Tennessee, and Wyoming now have a ready 
tool for delaying their executions.  By simply declaring 
they are incompetent to assist their postconviction 
counsel, inmates thereby force psychological 
evaluations to be conducted and hearings to be held on 
the issue.  The worst that happens is, after a several-
month or longer delay of proceedings, the district court 
declares them competent. And ideally, from the 
perspective of the inmate who initiated the habeas 
proceeding in the first place, he will be found 
incompetent, thereby delaying his execution 
indefinitely even if he is competent to be executed 
under Ford v. Wainwright, 477 U.S. 399 (1986).     
 
 These States should not have to wait to see what 
other federal courts of appeal have to say on the issue 
before this Court steps in and removes that 
unwarranted barrier to the enforcement of their 
criminal judgments. 
 
 3.  The Solicitor General also posits that "it is 
not clear the question presented has . . . exceptional 
importance" because "[i]t appears that federal courts 
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have stayed very few habeas cases on competency 
grounds."  SG Br. 19.  Yet the problem created by the 
Ninth and Sixth Circuit opinions can be seen simply by 
looking at the recent cases in which this Court's review 
has been sought.  Respondent Gonzales' habeas case 
has already been delayed by more than two years; 
respondent Bradshaw's habeas case has been delayed 
by six years.  In Blair v. Martel, 645 F.3d 1151 (9th Cir. 
2011), the competency proceedings have continued for 
more than 6 years and are still on-going.  See Blair v. 
Cullen, 2010 WL 5563896, at *1-2 (C.D. Cal. 2010) 
(non-published).    
 
 In addition, as the Amicus Brief of 15 States 
points out (Br. 4), the Ninth Circuit's decision has 
"spawned competency litigation" across the country. 
For example, a Florida death row inmate claimed 
incompetency to assist counsel and delayed his habeas 
action by 20 months, see Ferguson v. Sec. Dep't of 
Corrections, 580 F.3d 1183 (11th Cir. 2009); a Missouri 
death row inmate instituted a competency proceeding 
that delayed his habeas case by more than two years, 
see Clayton v. Roper, 515 F.3d 784 (8th Cir.); a Utah 
death row inmate obtained a stay of his habeas action 
that has lasted for more than 2 years, see Lafferty v. 
Turley, No. 2:07-cv-00322 (D. Utah); and an Indiana 
death row inmate has indefinitely stayed his habeas 
proceeding, see Holmes v. Buss, 506 F.3d 576 (7th Cir. 
2007).  The State Amicus Brief cites still more 
examples of habeas courts holding competency 
hearings ─ and thereby delaying the proceedings ─ 
including six within the past few years from Arizona 
and California alone.  State Amicus Br. 4-8 & n.2. 
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 As is apparent from the delay discussed above, 
even in cases where an inmate is ultimately found to 
be competent, the process is time consuming and 
resource intensive that impose a tremendous burden 
on the states and the courts, as well as on crime 
victims.  Yet, a competency proceeding can be initiated 
based on a relatively benign assertion that an inmate 
is not cooperating or otherwise assisting counsel. 
 
 The Solicitor General's somewhat cavalier 
position seems to be that even though the Ninth and 
Sixth Circuits clearly erred in finding a right to 
competency in federal habeas, the States should just 
accept it and the accompanying burden without 
recourse. 
 
 All told, the issue presented in the case has a 
greater impact on States' efforts to enforce their death 
sentences than the issues presented in virtually all of 
the cases cited on pages 6-7, supra.  For Arizona ─ as 
well as for the other States in the Ninth and Sixth 
Circuits, and the additional States that joined the 
amicus brief ─ this case has "exceptional importance."   
 
C. The Pendency Of Martel v. Clair Does Not 

Justify Denying Certiorari Or Delaying 
Action On The Petition  

 
 The Solicitor General also argues that it would 
be "premature" to grant certiorari in this case while 
Martel v. Clair, No. 10-1265 (argued Dec. 6, 2011), 
remains pending, and that the better course ─ to avoid 
"further delay" in this case ─ would be to deny 
certiorari.  SG Br. 21.  The Solicitor General is wrong 
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on both fronts:  It would not be premature to grant 
certiorari before Clair is decided; and if the Court 
disagrees, the proper course is to await that decision 
before acting on the petition.   
 
 The most the Solicitor General can say about 
Clair's relevance to this case is that it "may shed light 
on the scope and meaning of the right to counsel under 
[§]3599." SG Br. 20.  True, but irrelevant.  The 
question presented in Martel is "whether a condemned 
state prisoner in federal habeas corpus proceedings is 
entitled to replace his court-appointed counsel with 
another court-appointed lawyer just because he 
expresses dissatisfaction and alleges that his counsel 
was failing to pursue potentially important evidence." 
Pet. at i, Clair, supra (No. 10-1265).   Resolution of that 
question will not answer whether § 3599 requires a 
capital prisoner's habeas petition to be halted based on 
a claim of incompetency or whether the Ninth and 
Sixth Circuits misread Rees v. Payton.  To the extent 
Clair's discussion of § 3599 bears on the issue 
presented here, the parties can take that into account 
in their merits briefing.   
 
 If the Court nonetheless would prefer to wait till 
Clair is decided before acting on this petition, the State 
has no objection.  But it is ironic, to say the least, that 
the Solicitor General suggests ─ in the interests of 
preventing "further delay" ─ that the better course is to 
deny certiorari than to await a decision in Clair. The 
most expeditious way of ending delay in capital cases 
would be for the Court to grant certiorari in this case 
and hold that no federal statute grants capital inmates 
a right to be competent to assist their postconviction 
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counsel.  It is the Solicitor General's suggestion that 
the Court wait till "future opportunities" arise (Br. 19) 
─ perhaps several years from now when a circuit split 
emerges ─ that will create substantial additional 
delay.         

CONCLUSION  
 For the foregoing reasons and those stated in the 
petition and reply in support of the petition, the 
petition for a writ of certiorari should be granted. 
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