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QUESTION PRESENTED 

 
 Whether a lower court may disregard this Court’s 
express guidance and create Title VII disparate-
impact liability for actions this Court ordered an 
employer to undertake as a remedy for a Title VII 
disparate-treatment violation. 
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INTEREST OF AMICI CURIAE1 

 Amici curiae were the plaintiffs in Ricci v. 
DeStefano, 557 U.S. ___, 129 S.Ct. 2658 (2009). In 
Ricci, the Court concluded that the City of New 
Haven’s race-based refusal to honor the results of two 
fire department promotional examinations constitut-
ed intentional race discrimination prohibited by Title 
VII, 42 U.S.C. §2000e-2(a)(1), and that the petitioners 
were therefore entitled to summary judgment on 
their Title VII claims. In accordance with this Court’s 
judgment, following remand, the City of New Haven 
certified the results of those exams and filled the 
subject vacancies in the New Haven Fire Depart-
ment’s captain and lieutenant ranks based on those 
results. Subsequently, final judgments in favor of the 
Ricci plaintiffs on all claims against all defendants 
were entered on August 2, 2011. 

 The Ricci plaintiffs have an interest in protecting 
the judgment that they obtained in this Court, and in 
enjoying the full fruits and benefits of that judgment. 
In particular, along with numerous brother firefight-
ers in the NHFD, they expected to enjoy opportunities 

 
 1 Pursuant to Supreme Court Rule 37.6, counsel for amici 
certifies that this brief was not authored in whole or in part by 
counsel for any party, and that no person or entity other than 
amici or its counsel has made a monetary contribution to the 
preparation or submission of this brief. Pursuant to Rule 37.3(a), 
letters of consent from all parties to the filing of this brief have 
been filed with the Clerk. Counsel for both parties received at 
least 10 days notice of amici’s intent to file. 
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for further advancement in the department, opportu-
nities that had been stalled throughout the years 
they and the City awaited Ricci’s final resolution of 
municipal liability over the 2003 exams. Notwith-
standing this Court’s clear resolution of the City’s 
Title VII disparate-impact liability in its Ricci opin-
ion, 129 S.Ct., at 2681, amici’s ability to enjoy those 
opportunities has now been placed at risk by the 
Second Circuit’s departure from this Court’s judg-
ment to reinstate respondent’s disparate-impact 
claims against the City—claims predicated on the 
City taking action ordered by this Court in Ricci. In 
connection with this interest, amici seek to refute 
respondent’s assertion that the Ricci plaintiffs will be 
unaffected by the imposition of disparate-impact 
liability on the City in connection with the 2003 
exams so long as respondent agrees to relinquish 
certain remedies otherwise available under Title VII. 

 Amici have a particular interest in asking this 
Court to take corrective action now, rather than later, 
as the Court of Appeals’s misconstruction of Ricci has 
already had a deleterious effect on the operations of 
the New Haven Fire Department and hamstrung the 
City’s filling of ever-increasing new vacancies in the 
department’s command ranks, stalling the careers of 
hundreds of firefighters. If review were deferred to 
another occasion, the Second Circuit’s opinion is bound 
to wreak chaos not only in New Haven itself but 
also in the administration of fire, police, and other 
civil service agencies in states and municipalities 
throughout the nation, at considerable economic and 
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other costs to employers and employees alike. The 
City is understandably distressed over the Second 
Circuit’s conclusion that it may suffer liability for an 
action this Court required it to take. It appropriately 
fears the future consequences of the Second Circuit’s 
novel rule that an employer can suffer liability on 
both ends of Title VII, and worse, to two competing 
groups seeking the same job vacancies under conflict-
ing discrimination theories. The Ricci plaintiffs and 
others in the civil service who compete for hire or 
promotion into a finite number of job vacancies 
understand that the Court of Appeals’s opinion is 
incapable of practical application, and submit this 
amicus brief to share that understanding with the 
Court. 

--------------------------------- ♦ --------------------------------- 
 

INTRODUCTION 

 In Ricci v. DeStefano, the Court reviewed the 
district court’s pronouncement that Title VII permits 
a city to deny promotions to employees who qualified 
for advancement under race-neutral rules of merit 
selection based on nothing more than statistical 
racial disparity in qualifications and competitive 
outcomes, coupled with city officials’ assertion of a 
subjective good-faith desire to avoid disparate-impact 
liability. See 129 S.Ct. 2658, 2674, 2676 (2009). 

 This Court agreed that the district court had 
failed to adhere to Title VII’s primary proscription 
against intentional race discrimination. Id. at 2673. 
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In reversing the Second Circuit’s judgment summarily 
affirming that ruling, the Court made clear it was 
fully resolving the City’s Title VII liability in connec-
tion with the civil service promotional exams at issue. 
It adopted a legal standard that would eliminate the 
dilemma that New Haven and other employers have 
faced in connection with a single employment action: 
competing demands and expectations under Title 
VII’s provisions prohibiting intentional racially 
disparate treatment and racially disparate impact. 

 Heeding this Court’s judgment and opinion, the 
City certified the subject exam results, and according-
ly promoted those who had for years been deliberately 
and unlawfully denied career advancement because of 
their race. Almost immediately upon the issuance of 
this Court’s opinion, several minority firefighters who 
were disappointed by it, and despite its clear guid-
ance, vowed to sue the City anyway. See Paul Bass, 
“Firebirds, NAACP: Ricci Won’t Stop Us,” New Haven 
Independent, June 30, 2009. Much to the surprise of 
the parties to Ricci v. DeStefano, the Second Circuit 
has allowed such lawsuits to proceed, thus effectively 
penalizing the City for honoring this Court’s direc-
tions, and undermining the value and benefits of the 
judgment that the Ricci plaintiffs obtained. The City 
understandably and justifiably asks this Court to 
intervene. 

--------------------------------- ♦ --------------------------------- 
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REASONS FOR GRANTING THE PETITION 

I. THE COURT OF APPEALS MISCON-
STRUED THIS COURT’S OPINION. 

 The Second Circuit authorized the imposition on 
New Haven of disparate-impact liability for an em-
ployment action this Court required it to take. Its 
reinstatement of respondent’s action bred a second 
disparate-impact suit, filed by a small group of 
other firefighters who, like Briscoe, unmistakably 
seek to hold the City liable in connection with its 
certification of the results of the two exams. See Pet. 
Br. at 17.2 Before all three courts that considered the 
Ricci plaintiffs’ claims, city officials defended their 
actions by professing a subjective good-faith belief 
that certifying the exam results would expose the 
City to liability under Title VII’s disparate-impact 
provision, and cited a direct threat of such a suit.3 In 
deciding Ricci, this Court was thus well aware of the 
prospect that one or more disappointed test-takers 
  

 
 2 In light of the City’s petition, Judge Haight agreed to stay 
further proceedings in Briscoe pending this Court’s disposition of 
the petition. A like motion for a stay of proceedings in Tinney v. 
City of New Haven, the latest disparate-impact suit filed, is 
presently under consideration by the Hon. Mark R. Kravitz.  
 3 The Ricci plaintiffs argued these explanations were 
pretextual, but the Court did not need to reach the issue of 
pretext. Ricci, 129 S.Ct., at 2683 (Alito, J., concurring) (“Because 
the Court correctly holds that respondents cannot satisfy this 
objective component, the Court has no need to discuss the 
question of the respondents’ actual intent.”). 
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might respond to the City’s certification of the results 
with a disparate-impact challenge to that employ-
ment action. Anticipating the very suit that respon-
dent filed, and observing that such an action would 
necessarily fail under the legal standard it adopted, 
the Court provided direction that it assumed “should 
be clear”: 

Our holding today clarifies how Title VII ap-
plies to resolve competing expectations under 
the disparate-treatment and disparate-
impact provisions. If, after it certifies the 
test results, the City faces a disparate-
impact suit, then in light of our holding  
today it should be clear that the City would 
avoid disparate-impact liability based on the 
strong basis in evidence that, had it not cer-
tified the results, it would have been subject 
to disparate-treatment liability. 

Ricci, 129 S.Ct., at 2681. 

 The Court’s prefatory statement that its an-
nounced standard resolves competing expectations of 
an employer under Title VII’s dueling liability provi-
sions underscores the manifest error in the panel’s 
conclusion that the City may now be held liable to the 
respondent under Title VII. The facts in Ricci show-
cased Title VII’s internal tensions, and how they can 
work to distract and disrupt local government, im-
pede the efficient delivery of public safety services, 
and provoke racial antagonisms and disharmony in 
the workplace. 
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 Having adopted a workable standard to resolve 
those competing demands on the City, and having 
expressly anticipated the very suit that Briscoe filed, 
the Court explained how this standard would serve to 
relieve the City from Briscoe’s competing demands. 
The Court obviously discerned a need to dispel any 
notion that its holding would work to place the City 
on the horns of a new dilemma, a rational step given 
that the City was before the Court complaining that 
it was between the rock of disparate treatment and 
the hard place of disparate impact. Despite this 
Court’s clear direction, and despite its own acknowl-
edgement that Briscoe’s “appeal raises a disparate-
impact issue that was expressly anticipated in Ricci v. 
DeStefano,” Pet. App. at 4a (emphasis supplied), the 
panel proceeded to redefine this Court’s holding and 
refashion the legal standards it laid down.  

 The panel’s error is attributable to its resort to 
inapplicable preclusion doctrines. As the City notes, 
the district court correctly rejected Briscoe’s claim 
preclusion argument, after observing that it “does not 
survive analysis when viewed in light of the fact that 
the Supreme Court in Ricci specifically anticipated 
and explicitly foreclosed subsequent disparate impact 
suits . . . against the City based on the 2003 exams.” 
Pet. App. at 39a-40a. The district court understood 
that it was “bound by the high court.” Id. at 40a. 
It accordingly dismissed the action based on core 
principles of stare decisis, concluding that Briscoe’s 
claims must fail upon application of this Court’s 
determination of the City’s Title VII liability. 
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 The panel’s dismissal as “dicta” of that which this 
Court believed “should be clear” is disconcerting, but 
its effects are intolerable. The panel has ensnared the 
City in the very trap that Ricci’s legal framework was 
designed to eliminate. The panel recognized that its 
decision inflicts a “whipsaw effect” on the City, which 
“has duly certified the test as ordered by the Supreme 
Court but now must defend a disparate-impact suit” 
on account of that very action. Pet. App. at 20a-21a. 
Although “sympathetic” to the harms that will conse-
quently befall the City, Pet. App. at 21a, the panel 
failed to appreciate that sympathy is no substitute for 
respecting this Court’s implicit promise to a party 
before it. 

 In requiring the City to certify the exam results, 
this Court had fairly assured the City that it would 
not be penalized for it. The panel was also of the mind 
that the Ricci plaintiffs deserve a “clarification” of the 
judgment they obtained from this Court. Pet. App. at 
22a. But it was not for the panel to “clarify” this 
Court’s opinion; it was the panel’s duty to abide by it 
in all respects, including its unmistakable guidance 
which directs that Briscoe’s suit must fail. This Court 
should therefore grant the City’s petition and correct 
the panel’s damaging reshaping of its holding and its 
failure to heed its clear guidance. 
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II. THE COURT SHOULD INTERVENE TO 
ENFORCE ITS OWN MANDATE. 

 Principles of stare decisis prohibit lower courts 
from second-guessing this Court’s reasoning and 
conclusions, and especially proscribe what occurred 
here: the panel’s resort to doctrines this Court implic-
itly deemed inapplicable to its conclusion that New 
Haven would not suffer conflicting disparate-impact 
liability in connection with the required certification 
of the exam results. Ignoring these precepts, the 
panel evaded the Court’s opinion, discerning nonex-
istent “logical flaws” in the Court’s reasoning, and 
improperly dismissing as “dicta” a direction that is a 
necessary component of the Court’s holding, one that 
relates directly to its determination of the City’s Title 
VII liability in connection with those exams. The panel 
ignored this Court’s explicit expectations respecting 
the effects of its own judgment. 

 Indeed, the panel’s erroneous resort to preclusion 
doctrine is most apparent in its need to take the 
unusual and counterintuitive step of limiting the 
relief Briscoe might seek for the disparate-impact 
violation he alleges: 

Although we hold that Briscoe’s claim can 
proceed, the Ricci plaintiffs of course remain 
entitled to the full fruits of the Supreme 
Court judgment that they obtained. In order 
to give effect to bedrock principles of non-
party preclusion as well as to the Supreme 
Court’s order to certify the results, we limit 
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Briscoe’s equitable relief insofar as it may in-
terfere with the relief—present and future—
afforded to the Ricci plaintiffs by the certifi-
cation of the exam results. 

Pet. App. at 22a. 

 In imposing ill-defined restrictions on available 
remedies that disparate-impact litigants are other-
wise entitled to seek, the panel, in its effort to recon-
cile its decision with Ricci, invented another novel 
rule of law, one that requires certain Title VII liti-
gants to waive any available remedies that might 
undermine or impair a judgment in another case to 
which they were not a party, in flat contradiction to 
the very preclusion principle on which it reinstated 
Briscoe’s action. Worse, in permitting merits adjudi-
cation of Briscoe’s case, the panel has licensed re-
spondent to proceed to hire experts, take depositions, 
interrogate firefighters, and otherwise to discover 
new evidence on which to argue for imposition on the 
City of disparate-impact liability, when this Court, in 
rendering summary judgment for the plaintiffs, made 
clear that the City’s Title VII liability was to be 
resolved on the evidence before it at the time it made 
its decision to reject the results. 

 This Court’s mandate is “controlling as to mat-
ters within its compass.” Sprague v. Ticonic Nat’l 
Bank, 307 U.S. 161, 168 (1939). In petitioning for 
review of the panel’s reinstatement of respondent’s 
disparate-impact suit, the City in essence asks this 
Court to enforce its own mandate in Ricci. That the 
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City’s question is presented under a separate suit 
is a distinction without a meaningful difference. The 
panel was not applying Ricci to a new set of facts 
unrelated to New Haven’s response to the results of 
the 2003 exams. It was deciding Title VII liability 
issues surrounding the City’s treatment of those same 
exam results, the very matter this Court reviewed and 
fully resolved. 

 While this case comes to this Court from a sepa-
rate suit rather than in the original Ricci action, the 
fundamental issue concerns a misconstruction of this 
Court’s Ricci opinion and mandate.4 In reinstating 
Briscoe’s action, the panel unquestionably grappled 
with this Court’s views and expressed expectations 
respecting the effect of its judgment on the very 
action Briscoe brought. The City’s petition in sub-
stance amounts to a complaint that the appeals court 
misconstrued this Court’s mandate in Ricci.  

 As the City has noted, this Court has not hesi-
tated to step back in to matters it already decided 
in order to promptly rectify a lower court’s failure 
to comprehend and to abide by its holdings and 

 
 4 Indeed, after this Court issued its opinion, Briscoe unsuc-
cessfully moved to intervene in Ricci on remand with his 
disparate-impact complaint. The district court denied his 
intervention on the principal ground that it was very untimely. 
Had the district court permitted the intervention and proceeded 
to hear the merits of Briscoe’s disparate-impact claims, there is 
little question that the City might have properly sought from 
this Court a writ of mandamus directing the district court to 
dismiss Briscoe’s suit. 
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directions. See Pet. Br. at 12 (collecting cases); see 
also, e.g., Vendo Co. v. Lektro-Vend Corp., 434 U.S. 
425, 427 (1978); United States v. U.S. Dist. Court for 
the Southern Dist. of N.Y., 334 U.S. 258, 264 (1948); 
In re Sanford Fork & Tool Co., 160 U.S. 247, 255 
(1895); Perkins v. Fourniquet, 14 How. 328, 330 
(1852). 

 Similar considerations apply here. This is not a 
case where a lower court merely misapplied a properly 
stated rule of law. The panel rejected Ricci’s rule of 
law, created a new one, and applied it to the same 
underlying set of facts under review in the original 
Ricci opinion. The panel substituted its own analysis 
for that of this Court, and refashioned Title VII 
liability standards based on supposed “logical flaws” 
in this Court’s reasoning and its own determination 
that this Court’s guidance was discardable dicta. The 
error is manifest, it goes to the heart of this Court’s 
mandate, and it should be rectified without delay. 

 
III. THE COURT SHOULD ACT NOW RATHER 

THAN LATER. 

 Absent intervention by this Court, the City and 
its fire department will be forced to endure years 
of more court proceedings. The panel’s decision re-
imposes on the City and its firefighters the very 
uncertainties and delays which paralyzed the fire 
department for the years that Ricci pended. The City 
has not administered a single promotional exam for 
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lieutenant or captain since the 2003 exam; nor has it 
been able to proceed in any timely way to remedy a 
dangerous depletion of battalion chiefs, mired as it 
has been in post-remand suits and interventions from 
Briscoe and other minority firefighters demanding 
promotions based on the 2003 exams pursuant to 
disparate-impact suits that were envisioned and 
firmly foreclosed by this Court.5 

 The adverse employment action which prompted 
these suits is the City’s certification of the exams. 
That is the very reason why they were filed nearly six 
years after the exams were administered. Briscoe’s 
complaint makes clear he seeks a judicial order 
requiring the City to promote him to lieutenant, but 
he was not promoted into one of the available vacan-
cies because his exam performance did not qualify 
  

 
 5 For example, on the theory that he was discriminatorily 
denied promotion to lieutenant, Briscoe attempted to enjoin the 
City from filling the high command position of Director of 
Training, limited to those who hold the rank of lieutenant or 
above. See Briscoe v. City of New Haven, Civ. No. 09-1642, Doc. # 
70. This disrupted the already-scheduled process and candidates’ 
preparation for that exam. Captain Matthew Marcarelli, a Ricci 
plaintiff and candidate for the job, was forced to move to inter-
vene in Briscoe to protect his interests in the city’s orderly filling 
of that vacancy. The district court rejected Briscoe’s effort to 
preserve that vacancy pending adjudication of the merits of his 
challenge to the 2003 lieutenant exam. Marcarelli went on to 
score first on that exam and was awarded the position, but his 
detour through federal court illustrates the uncertainties, in-
conveniences, and expense that will continue unless this Court’s 
opinion and judgment is reaffirmed. 
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him for promotion. The City certified and honored 
those scoring results. The panel’s order directing the 
district court to entertain Briscoe’s suit and his 
demands for a promotion based on a rescoring of the 
exam flouts both this Court’s determination that 
“[t]he City’s discarding the test results was impermis-
sible under Title VII,” Ricci, 129 S.Ct., at 2681 (em-
phasis supplied), and its expressed expectation that 
the City will duly certify them and meet the legiti-
mate expectations of those whose scores qualified 
them for advancement. Id. (“The injury arises in part 
from the high, and justified, expectations of the 
candidates who had participated in the testing pro-
cess on the terms the City had established for the 
promotional process.”). 

 The City continues to suffer under the strain and 
the financial costs, including overtime expense, of its 
inability to fill numerous vacancies in the NHFD’s 
command ranks, vacancies that arose after the expi-
ration of the 2004-to-2006 eligibility period associated 
with the 2003 exams. Under applicable city charter 
mandates and corresponding civil service rules and 
regulations, the City cannot lawfully fill these vacan-
cies without administering competitive exams. As a 
result of the panel’s reinstatement of Briscoe’s suit, 
the City once again confronts the same competing 
demands it thought this Court had resolved, and the 
uncertainties and risks associated with administering 
exams and filling vacancies while facing extant 
demands by Ricci-related disparate-impact litigants. 
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 This paralysis is among the deleterious conse-
quences of the panel’s inviting if not directing these 
litigants to lay claim to vacancies that do not even 
relate to the Ricci exams, but which the panel evi-
dently believes might be awarded to litigants whose 
claims are directed at the Ricci exams, and thus 
necessarily at those vacancies the Ricci exams were, 
under local law, administered to fill. In addition, the 
panel’s decision will spawn even more lawsuits 
against the City, from firefighters who have a legal 
right to compete for and be considered for those 
vacancies that Briscoe and fellow disparate-impact 
litigants now demand to occupy based on claims 
surrounding their 2003 exam performance. These 
potential litigants include some of the Ricci plaintiffs, 
further underscoring the panel’s unfounded specula-
tion that Briscoe’s claims and demands for relief 
might be reconciled with the fruits and benefits of the 
judgment the Ricci plaintiffs obtained. 

 The panel also ignored another reality. The 
vacancies that were to be filled based on the 2003 
lieutenant and captain exams have been filled in 
accordance with the certified results. In seeking a 
judicial invalidation of the 2003 exams, a judicially 
ordered rescoring of its results, and a consequent 
reordering of candidates on the ranked eligibility 
lists, Briscoe and his fellow litigants are in actuality 
demanding the district court decertify the very exam 
results this Court required the City to certify. 

 The panel appears to have at least acknowledged 
that those promoted may not be judicially ousted 
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from their offices to accommodate Briscoe and the 
plaintiffs in Tinney v. City of New Haven. That leaves 
these litigants to seek judicial instatement into 
vacancies that were not subject to the Ricci exams. 
That in turn will set off a firestorm of additional 
litigation, brought by firefighters who have a legal 
right under local laws to test for those jobs. It is clear 
that the panel’s decision has caused chaos and will 
continue to do so for years to come. 

 Apart from the need to stem these injuries to the 
City and its firefighters, for the sake of municipalities 
and state governments throughout the nation, it is 
important to correct this error now, rather than 
waiting to see whether Ricci is consistently misinter-
preted by other courts of appeals. The precedent set 
by the Second Circuit has already caused chaos in the 
New Haven Fire Department. It is bound to spread 
and the panel’s decision, left alone, will create for 
other cities the insufferable situation in which New 
Haven now finds itself. Absent this Court’s interven-
tion and swift correction of the panel’s misconstruc-
tion of its opinion, much of the work done by Ricci 
will be undermined—cities will have to face the 
prospect of being sued no matter what, so they will go 
ahead and engage in the very sorts of behaviors Ricci 
attempted to stop.  

 While the City suggests, and amici agree, that the 
petition presents an issue suitable for summary dis-
position, it also cites a circuit split, which ordinarily 
suggests a need for full review. Amici, however, sub-
mit that this Court need not venture beyond swift 
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correction of a manifest misconstruction of its direc-
tions in Ricci. There is no need to complicate what is 
at bottom a request that this Court enforce its own 
mandate. The Court need only and simply to advise 
the court of appeals that it meant what it said. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 For all of the foregoing reasons, the petition 
should be granted. 
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