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QUESTION PRESENTED 

Whether any reasonable official would have 
understood that it was excessive force in violation of 
the Fourth Amendment for police officers to deploy a 
Taser, three times over the course of less than one 
minute, against a woman who was seven months 
pregnant, simply because the woman refused to exit 
her vehicle during a routine traffic stop? 

 



 

 

PARTIES TO THE PROCEEDINGS BELOW 

Malaika Brooks is the cross-petitioner.  She was 
the plaintiff in the original action, appellee at the 
United States Court of Appeals for the Ninth Circuit, 
and appellant before the en banc Court of Appeals.  
Ms. Brooks is respondent in Daman, et al., v. Brooks, 
No. 11-898 (filed Jan. 17, 2012). 

Cross-respondents are Steven L. Daman, Juan M. 
Ornelas, and Donald M. Jones.  They were 
defendants in the original action, appellants before 
the Court of Appeals for the Ninth Circuit, and 
appellees before the en banc Court of Appeals.  They 
are petitioners in Daman, et al., v. Brooks, No. 11-
898 (filed Jan. 17, 2012). 
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INTRODUCTION 

In November 2004, officers of the Seattle Police 
Department committed an egregious violation of 
Malaika Brooks’ Fourth Amendment rights.  While 
Ms. Brooks was driving her son to school, a police 
officer pulled her over for driving 32 miles per hour 
in a school zone.  Because she disputed the officer’s 
allegation, and because she mistakenly believed that 
signing a ticket was an admission of guilt, Ms. 
Brooks asked the ticketing officer to let her accept 
the ticket without signing it.  Instead, the officer 
called for backup.  After she refused to sign the 
ticket, the officers placed Ms. Brooks under arrest. 

Ms. Brooks explained to the officers that she was 
seven months pregnant and needed to use the 
bathroom.  She had already cooperated in providing 
her driver’s license and so asked the officers to allow 
her to take the ticket and leave.  Instead, one of the 
officers struck Ms. Brooks with a Taser three 
times over the course of one minute — in the thigh, 
in the arm, and in the neck — while another officer 
held Ms. Brooks’ arm behind her back.  At the time, 
Ms. Brooks was not even a potential threat to the 
officers or to the public safety, much less an 
immediate threat.  She was not attempting to flee.  
Nor did Ms. Brooks resist arrest, except insofar as 
she remained in her vehicle after the officers ordered 
her to get out of her car.  But the electrical shocks 
from the Taser inflicted tremendous pain on Ms. 
Brooks, leaving burn scars on her neck. 

The en banc Ninth Circuit held that the officers 
violated Ms. Brooks’ Fourth Amendment rights, but 
it also found that the officers were entitled to 
qualified immunity.  Based upon a flawed 
interpretation of this Court’s recent decision in 
Ashcroft v. al-Kidd, 131 S. Ct. 2074 (2011), the court 
held that the absence of any reported federal 
precedent condemning the use of Tasers in 
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connection with routine traffic stops meant that Ms. 
Brooks’ Fourth Amendment rights were not clearly 
established at the time of the violation.  But to state 
this proposition is to refute it, as it should be obvious 
to any reasonable official that a police officer may 
not, consistent with the Fourth Amendment, deploy 
a Taser against a woman in an advanced stage of 
pregnancy, who poses no threat to the officers or the 
public, simply because the woman refused to sign a 
speeding ticket.  The Ninth Circuit’s holding to the 
contrary conflicts with this Court’s precedent and 
basic common sense.  Accordingly, Ms. Brooks 
respectfully asks the Court to grant this conditional 
cross-petition for certiorari. 

OPINIONS BELOW 

The en banc opinion of the Ninth Circuit is 
reported at 661 F.3d 433 (9th Cir. 2011), and is 
reprinted in the Appendix to the Cross-Petition 
(“App.”) at 1a.  The Ninth Circuit’s panel opinion is 
reported at 599 F.3d 1018 (9th Cir. 2010), and is 
reprinted at App. 61a.  The district court’s order on 
the parties’ cross-motions for summary judgment is 
unreported and is reprinted at App. 125a.   

JURISDICTION 

The Ninth Circuit entered its en banc decision on 
October 17, 2011.  App. 1a.  Cross-Respondents filed 
their petition for certiorari on January 17, 2012, 
invoking this Court’s jurisdiction under 
28 U.S.C. § 1254(1).  Ms. Brooks timely filed this 
conditional cross-petition pursuant to Rule 12.5 of 
the Supreme Court Rules on February 21, 2012, and 
the Court has jurisdiction to consider the conditional 
cross-petition under 28 U.S.C. § 1254(1). 

PERTINENT CONSTITUTIONAL PROVISIONS 

The Fourth Amendment to the United States 
Constitution provides, in pertinent part: “The right 
of the people to be secure in their persons, houses, 
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papers and effects, against unreasonable searches 
and seizures, shall not be violated ….” 

The Fourteenth Amendment to the United States 
Constitution provides, in pertinent part: “[N]or shall 
any state deprive any person of life, liberty, or 
property, without due process of law ....” 

STATEMENT OF THE CASE 

On the morning of November 23, 2004, Malaika 
Brooks drove her son to the African-American 
Academy, an elementary school in Seattle, 
Washington.  App. 5a.  Ms. Brooks was seven-
months pregnant with her fourth child.  App. 5a.  
The posted speed limit was 35 miles per hour, but 
Ms. Brooks was driving slower than the speed limit 
as she approached her son’s school.  App. 5a.   

A police officer, Juan Ornelas, motioned for Ms. 
Brooks to pull over to the side of the road, and Ms. 
Brooks complied.  App. 5a.  The officer approached 
Ms. Brooks’ car, and she rolled down her window.  
App. 5a.  The officer asked Ms. Brooks if she knew 
why she was being stopped.  When Ms. Brooks 
responded that she did not know, the officer asked if 
she knew how fast she was going.  App. 5a.  Ms. 
Brooks replied that she was traveling between 20 
and 30 miles per hour before she approached her 
son’s school.  App. 160a.  The officer asked Ms. 
Brooks for her driver’s license, and she complied.  
App. 5a.  Ms. Brooks told her son to get out of the car 
and walk to his school, which was right across the 
street.  The officer took Ms. Brooks’ driver’s license 
to his cruiser and returned a short time later to 
inform her that he would cite her for speeding.  App. 
5a.  Ms. Brooks said that she would not sign the 
ticket because she was not speeding.  App. 5a. 

The officer left to call for backup, and another 
officer, Donald Jones, arrived a few minutes later 
and asked Ms. Brooks if she was going to sign the 
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speeding ticket.  App. 5a-6a.  Again, Ms. Brooks 
stated that she would not sign the ticket because she 
was not speeding, though she offered to accept the 
ticket without signing.  App. 6a.  Years earlier, in 
1996, Ms. Brooks had previously refused to sign a 
speeding ticket because she did not think she was 
guilty of the cited traffic offense.  That time, the 
officer allowed Ms. Brooks to leave after accepting 
the tickets without signing them.  App. 158a.   

This time, however, the officer told Ms. Brooks 
that if she did not sign the speeding ticket she would 
be arrested and taken to jail.  App. 6a.  By this point, 
the officer had become irate and was yelling at Ms. 
Brooks.  App. 160a.  Ms. Brooks asked why the 
officer would take her to jail for refusing to sign a 
ticket.  Without answering, the officer warned Ms. 
Brooks that if she did not sign the speeding ticket, he 
would call his sergeant, who would tell her the same 
thing.  App. 6a.  Ms. Brooks still would not sign the 
speeding ticket.  The officer left, and Ms. Brooks 
remained waiting in her car.  App. 161a. 

Approximately five minutes later, a sergeant, 
Steven Daman, arrived.  Sergeant Daman and the 
two other officers approached Ms. Brooks and asked 
whether she would sign the speeding ticket.  App. 6a.  
When Ms. Brooks said that she would not sign, the 
sergeant instructed the officers to “[b]ook her.”  App. 
6a.  Officer Ornelas told Ms. Brooks to get out of her 
car.  When she asked him why, he replied that she 
was “going to jail.”  App. 6a.  Again, Ms. Brooks 
asked why she was going to jail, but the officer did 
not respond.  Instead, the other officer pulled out a 
black object — a Taser.  App. 6a.  The officer yelled 
at Ms. Brooks, asking her if she knew what the 
object was, what it could do to her, and how many 
volts it had.  App. 161a-162a.  In response to these 
questions, Ms. Brooks said, “No, but I have to go to 
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the bathroom, I am pregnant, I’m less than 60 days 
from having my baby.”  App. 6a.   

Officer Jones asked, “How pregnant are you?”  
App. 162a.  All the while, Officer Jones appeared to 
be very agitated.  He kept yelling at Ms. Brooks 
while displaying the black object.  App. 162a.  He 
positioned himself next to the driver’s side window 
as he displayed the Taser to Ms. Brooks.  App. 6a-7a.  
Both Officer Ornelas and Sergeant Daman were 
present while Officer Jones was yelling at Ms. 
Brooks.  App. 162a.   

Ms. Brooks told Officer Jones that she was less 
than 60 days from having her baby, and the officers 
began to speak with one another.  App. 6a.  Ms. 
Brooks overheard one of the officers say, “Well, 
where do you want to do it,” to which the other 
responded, “Well, don’t do it in her stomach; do it in 
her thigh.”  App. 6a.  Officer Ornelas then opened the 
door to Ms. Brooks’ car, grabbed Ms. Brook’s left 
arm, and held it behind her back.  App. 7a. 

While Officer Ornelas was holding Ms. Brooks’ 
left arm behind her back, Officer Jones cycled his 
Taser.  App. 7a.  Meanwhile, Officer Ornelas reached 
into Ms. Brooks’ car and removed the keys from the 
ignition.  App. 7a.  Twenty-seven seconds after he 
cycled the Taser, Officer Jones struck Ms. Brooks 
with the Taser in her left thigh.  App. 7a.  At the 
time, Officer Ornelas was still holding Ms. Brooks’ 
arm behind her back.  App. 7a.  Ms. Brooks 
experienced tremendous pain.  App. 65a.  
Instinctively, Ms. Brooks began honking the horn 
with her right hand and crying for help.  App. 162a.   

Thirty-six seconds later, as Officer Ornelas 
continued to hold Ms. Brooks’ left arm behind her 
back, Officer Jones struck Ms. Brooks near her left 
shoulder with the Taser.  App. 7a.  Ms. Brooks was 
unable to get out of the vehicle because the officer 
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was holding her arm behind her back, but she 
continued to cry and honk her horn.1  App. 7a, 162a. 

Six seconds later, Officer Jones struck Ms. Brooks 
with the Taser for the third time, this time in her 
neck.  App. 7a.  Officer Jones held the Taser to Ms. 
Brooks’ neck for five seconds.  App. 106a.  The shock 
was extremely painful.  App. 20a.  Being struck in 
the neck caused Ms. Brooks to jolt toward the right, 
but she was still unable to exit her vehicle on her 
own.  App. 163a.  The officers then dragged Ms. 
Brooks from her car, as Officer Ornelas continued to 
hold her left arm behind her back.  App. 163a.   

After the officers dragged Ms. Brooks from her 
car, they laid her face-down in the street and held 
her to the ground.  App. 163a.  Ms. Brooks yelled and 
screamed for help, and a small crowd began to 
gather.  App. 163a.  Ms. Brooks yelled at the officers 
to get off of her and to get off of her stomach, but 
they continued to hold her to the ground until they 
had handcuffed her.  App. 163a.  At that point, the 
officers escorted Ms. Brooks to a patrol car and 
brought her to the police station.  App. 163a. 

At the police station, paramedics from the fire 
department examined Ms. Brooks.  After Ms. Brooks 

                                            
1 The en banc decision states that after Officer Ornelas grabbed 
her arm, Ms. Brooks “stiffened her body and clutched the 
steering wheel to frustrate the officers’ efforts to remove her 
from the car.”  App. 7a.  But Ms. Brooks testified in the district 
court that she was unable to exit her car, as she was being 
restrained by Officer Ornelas while Officer Jones struck her 
with the Taser.  App. 163a.  Because this case arises on the 
officers’ motion for summary judgment, the Court is “required 
to view all facts and draw all reasonable inferences in favor of 
the nonmoving party.”  Crawford v. Metropolitan Gov’t of 
Nashville & Davidson Cty., Tenn., 555 U.S. 271, 274 n.1 (2009) 
(citing Brosseau v.  Haugen, 543 U.S. 194, 195 n.2 (2004) (per 
curiam)). 
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told the paramedics about her pregnancy, she was 
taken by ambulance to the hospital.  App. 163a.  A 
doctor at the hospital confirmed Ms. Brooks’ 
pregnancy and expressed concern because she had a 
very rapid heartbeat.  App. 163a-164a.  After the 
doctor checked the baby’s heartbeat with a 
stethoscope, Ms. Brooks was transported to jail.  
App. 164a. 

The City of Seattle charged Ms. Brooks with the 
misdemeanor offenses of refusing to sign an 
acknowledgement of a traffic citation, in violation of 
Seattle Municipal Code 11.59.090, and resisting 
arrest, in violation of Seattle Municipal Code 
12A.16.050.  App. 164a.  A jury convicted Ms. Brooks 
on the charge of refusing to sign a speeding ticket, 
but it did not convict her of resisting arrest, and the 
charge was dismissed.  App. 164a.  Ms. Brooks was 
not tried on the speeding ticket itself, which was also 
dismissed at the conclusion of her trial.  App. 164a. 

As a result of being struck with a Taser by the 
officers, Ms. Brooks sustained two burn scars on her 
thigh.  App. 164a.  She also sustained burn scars on 
her shoulder and neck, leaving her with an unsightly 
scar.  App. 164a.  It appears her daughter is not 
permanently injured, though Ms. Brooks continues 
to worry that both she and her daughter may suffer 
some future illness or disability from the effects of 
the Taser.  App. 164-165a. 

Ms. Brooks brought suit against Officer Ornelas, 
Officer Jones, and Sergeant Daman for excessive 
force in violation of the Fourth Amendment to the 
United States Constitution and for state-law assault 
and battery.  App. 8a.  She also sued the City of 
Seattle and Seattle Police Chief Gil Kerlikowske for 
Fourth Amendment violations and negligence.  In 
the district court, the officers moved for summary 
judgment on the grounds that their use of force was 
lawful and that they were entitled to qualified 
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immunity.  The district court denied their motion for 
summary judgment, holding that the officers’ use of 
force was excessive under the Fourth Amendment 
and that the officers had violated Ms. Brooks’ clearly 
established constitutional rights.  App. 8a-9a. 

A divided panel of the Ninth Circuit reversed the 
district court both on the constitutional question and 
on qualified immunity.  App. 89a-90a.  On rehearing 
en banc, the Ninth Circuit vacated the panel’s 
decision and held that the officers violated Ms. 
Brooks’ Fourth Amendment rights.  App. 26a-27a.  
The en banc court also held, however, that the 
officers were entitled to qualified immunity because 
there were no cases as of November 2004 providing 
the officers fair warning that their conduct violated 
Ms. Brooks’ clearly established Fourth Amendment 
rights.  App. 32a-33a.  Because the State of 
Washington does not afford qualified immunity 
against state-law claims to officers who use excessive 
force to effectuate an arrest, the en banc Ninth 
Circuit remanded the case to the district court to 
consider Ms. Brooks’ state law claims.  App. 4a-5a, 
42a. 

On January 17, 2012, the officers filed a petition 
for certiorari seeking review of the Ninth Circuit’s 
ruling that they had violated Ms. Brooks’ Fourth 
Amendment rights.  This cross-petition follows. 

REASONS FOR GRANTING THE WRIT 

This Court should grant this cross-petition 
because the Ninth Circuit erred in granting qualified 
immunity to the officers who deployed the Taser 
against Ms. Brooks.  First, the Ninth Circuit’s 
qualified immunity analysis was contrary to this 
Court’s precedent and conflicted with cases from 
other circuits in that it turned exclusively on the 
absence of previous, factually similar cases in 
holding that Ms. Brooks could not recover for the 
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Fourth Amendment violations committed against 
her.  Second, the Ninth Circuit erred in holding that 
the officers were entitled to qualified immunity 
because it should have been obvious to any 
reasonable officer that it was unlawful to deploy a 
Taser against a woman who was seven months 
pregnant, who was not even a potential threat to the 
officers or to the public, and who was not actively 
resisting arrest or fleeing from the officers, simply 
because the woman refused to exit her car during a 
routine traffic stop for a speeding ticket. 

I. The Ninth Circuit’s Decision Conflicts With 
Well-Settled Precedent Of This Court And 
Decisions Of Other Federal Circuits. 

The Court should grant the cross-petition because 
the Ninth Circuit’s qualified immunity analysis is 
based upon a misapplication of this Court’s recent 
precedent, and it conflicts with decisions of other 
circuits applying the qualified immunity standard. 

A. The Ninth Circuit’s Decision Conflicts 
With Well-Settled Precedent Of This 
Court Holding That Official Conduct May 
Violate Clearly Established Rights Even 
In Novel Factual Circumstances.  

This Court has expressly rejected the 
requirement that previous cases be “fundamentally 
similar” in order to establish that an official’s 
conduct violated a clearly established constitutional 
right.  Hope v. Pelzer, 536 U.S. 730, 741 (2002) 
(quoting United States v. Lanier, 520 U.S. 259, 270 
(1997)).  Consistent with this principle, federal 
circuit courts have denied qualified immunity when 
reasonable officers should have known that their 
conduct violated a constitutional right, even though 
“there were few, if any, reported cases” addressing 
the official conduct at issue.  See, e.g., Walker v. 
Davis, 649 F.3d 502, 503–04 (5th Cir. 2011).  This is 
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because the purpose of qualified immunity standards 
is to ensure that an officer has “fair and clear 
warning” of what the Constitution requires, Lanier, 
520 U.S. at 271, and it is well-settled that “officials 
can still be on notice that their conduct violates 
established law even in novel factual circumstances,” 
Hope, 536 U.S. at 741. 

In holding that the officers in this case were 
entitled to qualified immunity, the Ninth Circuit 
looked exclusively to three federal appellate 
decisions concerning the use of Tasers.  App. 28a.  
The court recounted that, as of the date the officers 
had deployed the Taser against Ms. Brooks, “there 
were three relevant opinions from several of our 
sister circuits.”  App. 28a.  None of the three opinions 
was particularly relevant, however, as each involved 
circumstances where officers deployed Tasers 
against men who had threatened or struck them.  
App. 28a-31a.  Indeed, the Ninth Circuit observed 
that all of the existing circuit-court precedent 
concerning the use of Tasers was “factually 
distinguishable” from Ms. Brooks’ case.  App. 31a-
32a.   

Nevertheless, the Ninth Circuit’s qualified 
immunity analysis consisted of tallying the outcomes 
of these three existing federal appellate cases.  The 
court noted that “when the defendant officers tased 
Brooks, there were three circuit courts of appeals 
cases rejecting claims that the use of a taser 
constituted excessive force; there were no circuit 
cases finding a Fourth Amendment violation.”  App. 
31a.  Based upon this rough accounting, the Ninth 
Circuit held that “the law was not sufficiently clear 
at the time of the incident to render the alleged 
violation clearly established.”  App. 32a-33a. 

The Ninth Circuit’s ruling conflicts with this 
Court’s qualified immunity precedent.  It has never 
been necessary for a plaintiff to identify a specific, 
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factually similar case on point in order to overcome a 
qualified immunity defense.  To the contrary, the 
Court has expressly rejected as a “rigid gloss” the 
requirement of some circuit courts “that the facts of 
previous cases be ‘materially similar’” to that of a 
civil-rights plaintiff.  Hope, 536 U.S. at 739 (quoting 
Hope v. Pelzer, 240 F.3d 975, 981 (11th Cir. 2001)).   

The standard for determining whether officials 
are entitled to qualified immunity is not narrowly 
focused on the state of the case law at the time of a 
constitutional violation; rather, the “relevant, 
dispositive inquiry in determining whether a right is 
clearly established is whether it would be clear to a 
reasonable officer that his conduct was unlawful in 
the situation he confronted.”  Saucier v. Katz, 533 
U.S. 194, 202 (2001).  While existing precedent 
involving similar facts will be relevant to the inquiry, 
the existence or absence of a case on point is not the 
sine qua non of a plaintiff’s ability to obtain 
compensation when officials violate his or her 
constitutional rights.  As the Court has explained:  

General statements of the law are not 
inherently incapable of giving fair and 
clear warning, and in other instances a 
general constitutional rule already 
identified in the decisional law may 
apply with obvious clarity to the specific 
conduct in question, even though ‘the 
very action in question has [not] 
previously been held unlawful.’   

Hope, 536 U.S. at 741–42 (alteration in original) 
(quoting Lanier, 520 U.S. at 270–71).   

In other words, the unlawfulness of an official’s 
action must be apparent in light of existing law, but 
“‘[t]his is not to say that an official action is protected 
by qualified immunity unless the very action in 
question has previously been held unlawful.’”  Hope, 
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536 U.S. at 739 (quoting Anderson v. Creighton, 483 
U.S. 635, 640 (1987)).  Thus, “officials can still be on 
notice that their conduct violates established law 
even in novel factual circumstances.”  Hope, 536 U.S. 
at 741.  After all, were the availability of qualified 
immunity tied entirely to the existence of prior case 
law on point — as the Ninth Circuit appeared to 
hold in Ms. Brooks’ case — then officials could escape 
liability by engaging in new or unusual unlawful 
practices, without regard for the harm they caused. 

The Ninth Circuit based its departure from these 
well-settled qualified immunity principles on the 
Court’s recent decision in Ashcroft v. al-Kidd.  App. 
28a, 32a (citing Ashcroft, 131 S. Ct. at 2083).  The 
Ninth Circuit’s concern for following this Court’s 
latest instruction on qualified immunity is 
understandable, as the opinion in Ashcroft explicitly 
criticized the Ninth Circuit for having defined clearly 
established law at too high a level of generality in 
the past.  See Ashcroft, 131 S. Ct. at 2084 (citing 
Brosseau v. Haugen, 543 U.S. 194, 198–99 (2004) 
(per curiam)).  Still, the Ninth Circuit’s ruling that 
the officers who deployed a Taser against Ms. Brooks 
were entitled to qualified immunity was based upon 
a misreading of Ashcroft — an overcompensation for 
past occasions when the Ninth Circuit may have 
denied qualified immunity too liberally.  After all, 
even the decision in Ashcroft acknowledged that the 
Court does “not require a case directly on point,” so 
long as existing precedent placed the constitutional 
question beyond debate.  Ashcroft, 131 S. Ct. at 2083. 

Moreover, the Ninth Circuit’s ruling in Ms. 
Brooks’ case ignored the particular constitutional 
problem that the Court was addressing in Ashcroft.  
The Ashcroft decision did not involve an excessive-
force claim against a law-enforcement officer.  It 
involved a claim against a high-ranking government 
official challenging the constitutionality of national 
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policies of the United States.  See id. at 2079.  The 
fact that the defendant in Ashcroft held a high office 
in the Government necessarily informed what law 
was “clearly established” for purposes of the Court’s 
holding.  Id. at 2086 (Kennedy, J., concurring).  As 
Justice Kennedy pointed out in his Ashcroft 
concurrence, “national officeholders should be given 
some deference for qualified immunity purposes,” as 
they may be faced with inconsistent legal rules from 
different jurisdictions.  Id.  It would make sense, 
therefore, that the Court would require a greater 
degree of specificity in existing precedent to deny 
qualified immunity to the Attorney General of the 
United States than would be necessary to overcome 
the qualified immunity defenses of local law-
enforcement officers who attempt to effect an arrest 
in the course of writing a speeding ticket. 

Viewed in its proper context, the Court’s decision 
in Ashcroft did not require the Ninth Circuit to grant 
qualified immunity to the officers who deployed a 
Taser against Ms. Brooks simply because there was 
no existing federal appellate precedent confirming 
that their use of excessive force against Ms. Brooks 
violated the Constitution.  Indeed, if the Ninth 
Circuit’s rigid interpretation of Ashcroft is correct, 
then the holding of Hope v. Pelzer — that a right may 
be clearly established for purposes of qualified 
immunity even in novel circumstances — is nothing 
but a dead letter.  As detailed below, that approach 
to qualified immunity conflicts with the decisions of 
other federal courts of appeals and subverts the very 
purpose of the Court’s longstanding precedent 
allowing individuals to recover compensation for 
violations of their constitutional rights. 

B. The Ninth Circuit’s Decision Conflicts 
With Cases From Other Federal Circuits 
Recognizing That Official Conduct May 
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Violate Clearly Established Rights Even 
Without Factually Similar Precedent. 

The Ninth Circuit’s mechanical application of 
Ashcroft conflicts not only with this Court’s 
precedent in Hope, but also with decisions of other 
courts of appeals.  Unlike the Ninth Circuit, these 
other circuits have recognized that the determination 
as to whether official conduct violated clearly 
established law necessarily involves more than 
searching for a factually similar prior case.  Rather, 
these circuits have conducted a broader analysis into 
the individual circumstances of each case in order to 
resolve what this Court has identified as the 
“relevant, dispositive inquiry in determining whether 
a right is clearly established,” namely “whether it 
would be clear to a reasonable officer that his 
conduct was unlawful in the situation he confronted.”  
Saucier, 533 U.S. at 202 (citing Wilson v. Layne, 526 
U.S. 603, 615 (1999)).  Notably, these circuit-court 
cases post-dated the Court’s decision in Ashcroft, but 
they did not interpret Ashcroft as requiring a 
previous, factually similar case on point in order to 
overcome an officer’s claim of qualified immunity. 

The decision of the Court of Appeals for the Sixth 
Circuit in Walker v. Davis, 649 F.3d 502 (2011), is 
particularly instructive in this regard.  The plaintiff 
in Walker was the estate of a motorcyclist who was 
killed when an officer intentionally rammed him 
with a police cruiser.  See Walker, 649 F.3d at 503.  
The motorcyclist had exceeded the speed limit, and 
he fled from police officers for approximately five 
minutes after they tried to pull him over.  See id.  It 
was not disputed, however, that the motorcyclist 
“posed no immediate threat to anyone as he rode his 
motorcycle across an empty field in the middle of the 
night in rural Kentucky.”  Id.  Because the 
motorcyclist posed no threat, the Sixth Circuit noted 
that the situation before it was “patently 
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distinguishable” from Scott v. Harris, 550 U.S. 372 
(2007), where this Court found that it was not 
excessive force in violation of the Fourth Amendment 
for officers intentionally to ram the automobile of a 
driver who started a high-speed chase that had 
placed “police officers and innocent bystanders alike 
at great risk of serious injury.”  Walker, 649 F.3d at 
503 (citing Scott, 550 U.S. at 380).  The court also 
noted that, at the time of the motorcyclist’s death, 
“there were few, if any, reported cases in which 
police cruisers intentionally rammed motorcycles.”  
Walker, 649 F.3d at 503. 

In contrast to the Ninth Circuit in Brooks, the 
Sixth Circuit in Walker did not hold that the absence 
of any factually similar appellate precedent entitled 
the officers to qualified immunity.  To the contrary, 
the Sixth Circuit reasoned that it was “only common 
sense — and obviously so — that intentionally 
ramming a motorcycle with a police cruiser involves 
the application of potentially deadly force.”  Id. at 
503–04.  In light of the obvious, common-sense 
nature of the officers’ resort to excessive force, the 
court did not require the plaintiff to identify an 
existing case involving similar facts in order to 
overcome the officers’ qualified immunity.   

Instead, the Sixth Circuit affirmed the district 
court’s decision to allow the plaintiff’s civil-rights 
case to proceed to the jury, holding that the case was 
“governed by the rule that ‘general statements of the 
law are capable of giving clear and fair warning to 
officers even where the very action in question has 
not previously been held unlawful.’”  Id. at 504 
(quoting Smith v. Cupp, 430 F.3d 766, 776-77 (6th 
Cir. 2005)).  Judge McKeague dissented, citing this 
Court’s precedent in Ashcroft and Brosseau.  See 
Walker, 649 F.3d at 506.  In line with the Ninth 
Circuit, the dissent would have granted qualified 
immunity because “no one ‘has identified a single 



16 

 

case predating the conduct at issue that prohibits 
[ramming a car] in a materially similar context.’”  Id. 
at 511 (alterations in original) (quoting Lyons v. City 
of Xenia, 417 F.3d 565, 579 (6th Cir. 2005)). 

The Sixth Circuit’s decision in Walker was far 
more faithful to this Court’s qualified immunity 
precedent than the Ninth Circuit’s rigid, case-specific 
ruling in Brooks.  Had the Ninth Circuit followed the 
Sixth Circuit’s “common sense” approach, then the 
court would have recognized that it was “obviously” 
excessive force for officers to strike a woman who 
was in the third trimester of pregnancy with a Taser 
three times over the course of a minute, simply 
because the woman refused to exit her vehicle in 
connection with a routine traffic stop.  In conflict 
with the Ninth Circuit, the Sixth Circuit would not 
have found it dispositive that, at the time of the 
incident, “there were few, if any, reported cases” in 
which officers had deployed Tasers against women 
who were seven-months pregnant for minor traffic 
offenses.  See Walker, 649 F.3d at 503.   

Other federal appellate cases have also declined 
to apply a rigid interpretation of Ashcroft in 
determining whether public officials are entitled to 
qualified immunity.  These courts take a more 
practical approach to analyzing whether a 
reasonable official would have had fair warning that 
his conduct violated a constitutional right than the 
strict focus on existing precedent that the Ninth 
Circuit applied in Brooks.  For instance, instead of 
surveying existing case law, the Court of Appeals for 
the First Circuit decided to assess directly the 
reasonableness of an officer’s conduct in resolving 
whether a plaintiff had a clearly established right 
not to be arrested under a state wiretap law for 
openly recording police officers.  See Glik v. Cunniffe, 
655 F.3d 78, 88 (2011).  Citing Ashcroft, the First 
Circuit denied qualified immunity with respect to the 
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plaintiff’s First Amendment claim that officers had 
violated a clearly established “right to film 
government officials or matters of public interest in 
public space.”  Id. at 85.  Without requiring a case on 
point, however, the First Circuit also held that the 
officers were not entitled to qualified immunity with 
respect to the plaintiff’s Fourth Amendment claim of 
unlawful arrest because “[t]he presence of probable 
cause was not even arguable [t]here.”  Id. at 88.  In 
Glik and other cases, the circuit courts continue to 
allow plaintiffs to recover compensation for 
violations of their constitutional rights, without 
requiring that a previous case provide specific notice 
to officials that their conduct violates the 
Constitution.  See, e.g., Glik, 655 F.3d at 85; see also 
Scozzari v. Miedzianowski, No. 10-1964, 2012 WL 
15651, at *10 (6th Cir. Jan. 4, 2012) (noting “general 
statements of the law are capable of giving clear and 
fair warning to officers even where the very action in 
question has not previously been held unlawful”) 
(internal alteration and quotation marks omitted); 
Swindle v. Livingston Parish Sch. Bd., 655 F.3d 386, 
401 (5th Cir. 2011) (denying qualified immunity to 
school officials who subjected student disciplinary 
alternative educational model in absence of factually 
similar case on point); Walker, 649 F.3d at 503. 

II. The Ninth Circuit Erred In Affording 
Qualified Immunity To Police Officers Who 
Repeatedly Struck A Pregnant Woman With 
A Taser During A Routine Traffic Stop. 

The Ninth Circuit’s flawed qualified immunity 
analysis resulted in a conclusion that is patently 
wrong.  It should have been obvious to the officers 
that deploying a Taser against a pregnant woman 
simply because she refused to exit her vehicle during 
a routine traffic stop constituted excessive force in 
violation of the Fourth Amendment.  The Ninth 
Circuit’s holding that the officers had no fair 
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warning that their conduct violated Ms. Brooks’ 
constitutional rights is based upon a cramped 
application of Ashcroft — an analysis that lost sight 
of what should have been the court’s central inquiry: 
“whether it would be clear to a reasonable officer 
that his conduct was unlawful in the situation he 
confronted.”  Saucier, 533 U.S. at 202.  By any 
reasonable standard, the officers’ use of a Taser was 
not even a close call; it was excessive force in 
violation of Ms. Brooks’ constitutional rights. 

A. The Officers’ Use Of Force Against Ms. 
Brooks Does Not Present Even A Close 
Case Under Graham v. Connor. 

Regardless of whether there was a federal 
decision specifically addressing the use of force 
against a pregnant woman in connection with a 
speeding citation, the officers who deployed a Taser 
against Ms. Brooks had more than fair warning that 
their conduct was unlawful under the circumstances.  
As the Ninth Circuit recognized, the lawfulness of 
the officers’ use of force against Ms. Brooks was 
governed by the multi-factor test established by this 
Court in Graham v. Connor, 490 U.S. 386 (1989).  
None of the Graham factors justified the officers’ 
decision to use a Taser against Ms. Brooks three 
times over the course of approximately one minute.  
In fact, none of the factors even comes close.  In these 
circumstances, the officers could not reasonably have 
believed that their seizure of Ms. Brooks complied 
with the Fourth Amendment. 

The first step of the Graham analysis looks to the 
“nature and quality of the intrusion” on Ms. Brooks’ 
Fourth Amendment rights.  Graham, 490 U.S. at 396 
(internal quotation marks omitted).  The intrusion in 
this case was the repeated application of “extremely 
painful” electrical shocks to Ms. Brooks’ thigh, 
shoulder, and neck.  App. 162a-163a.  The 
deployment of the Taser in drive-stun mode to Ms. 
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Brooks’ arm would have caused “a sharp pain where 
the Taser met her arm, with the pain radiating from 
her upper arm and causing her muscles to clench.”  
App. 21a (quoting Brown v. City of Golden Valley, 
574 F.3d 491, 495 (8th Cir. 2009)).  The use of the 
Taser against her neck and thigh would have 
inflicted similar pain and clenching.  After causing “a 
level of force (whether once or three times) that hurt 
‘extremely bad,’” App. 77a, the Taser left burn scars 
on Ms. Brooks neck, App. 8a. 

Further, the officers understood that the Taser 
would inflict a potentially dangerous amount of 
electricity to Ms. Brooks and to her unborn child.  
After Officer Jones threatened to use the Taser 
against her, Ms. Brooks told the officers, “I have to 
go to the bathroom, I am pregnant, I’m less than 60 
days from having my baby.”  App. 6a.  This prompted 
the officers to confer about how to use the Taser 
against a pregnant woman, with one of the officers 
eventually instructing, “well, don’t do it in her 
stomach; do it in her thigh.”  App. 6a.  That the 
officers had to stop and consider where to strike Ms. 
Brooks with the Taser in light of her pregnancy 
underscores both that the officers’ use of force posed 
particular risks to Ms. Brooks, and that the officers 
were aware of the risks yet struck her anyway. 

The second step of the Graham analysis reviews 
the government’s interests in using force against Ms. 
Brooks.  See Graham, 490 U.S. at 396.  This step 
requires consideration of “the severity of the crime at 
issue, whether the suspect poses an immediate 
threat to the safety of the officers or others, and 
whether he is actively resisting arrest or attempting 
to evade arrest by flight.”  Id. (citing Tennessee v. 
Garner, 471 U.S. 1, 8–9 (1985)).  None of these 
factors remotely justified inflicting “extremely 
painful” electrical shocks upon Ms. Brooks or 
subjecting her unborn child to potential harm.  Ms. 



20 

 

Brooks’ “crime” was trivial — the misdemeanor 
refusal to sign a traffic citation.  App. 91a.  At the 
time the officers deployed a Taser against her, Ms. 
Brooks did not pose “even a potential threat to the 
officers’ or others’ safety, much less an ‘immediate 
threat.’”  App. 23a (citing Deorle v. Rutherford, 272 
F.3d 1272, 1280 (9th Cir. 2001)).  Moreover, Ms. 
Brooks did not attempt to flee the officers or “resist 
arrest” except insofar as she refused to exit her 
vehicle at the officers’ instruction.  App. 26a. 

Finally, the Graham analysis takes into account 
the totality of circumstances surrounding the use of 
force to determine whether it was reasonable.  See 
Graham, 490 U.S. at 396.  In this context, too, the 
officers’ decision to use a Taser against Ms. Brooks 
was plainly excessive.  The officers knew that Ms. 
Brooks was seven months pregnant and needed to 
use the bathroom.  App. 6a.  Not only did they use 
the Taser against Ms. Brooks in the absence of any 
compelling governmental interest, but they did so 
three times over the course of less than one minute.  
App. 26a.  The third time, Officer Jones held the 
Taser against Ms. Brooks’ neck for five seconds, App. 
XXa, inflicting an “extremely painful” electrical 
shock to Ms. Brooks the whole time, App. 50a. 

The Graham analysis overwhelmingly confirms 
that the officers used excessive force against Ms. 
Brooks.  Not a single consideration under Graham 
validates the officers’ conduct.  While it is true that 
this Court has warned the Ninth Circuit “not to 
define clearly established law at a high level of 
generality,” Ashcroft, 131 S. Ct. at 2084, it can 
hardly be said in these circumstances that the 
officers’ decision to use the Taser against Ms. Brooks 
occupied the “hazy border between excessive and 
acceptable force.”  Saucier, 533 U.S. at 206 (quoting 
Priester v. City of Riviera Beach, 208 F.3d 919, 926–
27 (11th Cir. 2000) (internal quotation marks 
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omitted)).  The Fourth Amendment violation should 
have been clear to any reasonable officer.  It was 
wrong, therefore, for the Ninth Circuit to hold that 
the officers were entitled to qualified immunity. 

B. Case Law From Other Circuits Confirms 
That The Officers’ Use Of Force Against 
Ms. Brooks Was An Obvious Violation Of 
The Fourth Amendment. 

It bears emphasis that other federal circuits have 
found violations of clearly established law when 
officers used Tasers against noncompliant, but non-
threatening, individuals who had not committed 
serious crimes.  These cases were decided after the 
officers struck Ms. Brooks with the Taser in 
November 2004, and they therefore did not, standing 
alone, provide notice to the officers who tased Ms. 
Brooks that their conduct violated the Fourth 
Amendment.  But the cases are nonetheless relevant 
because these circuits found — without relying upon 
any previous, factually similar precedent — that 
reasonable officers should have known that excessive 
force like that imposed upon Ms. Brooks violated 
clearly established constitutional rights. 

In Brown v. City of Golden Valley, 574 F.3d 491 
(2009), the Court of Appeals for the Eighth Circuit 
denied qualified immunity to officers who deployed a 
Taser against the passenger of a vehicle that was 
pulled over for a routine traffic stop.  Police officers 
grabbed the plaintiff’s husband from their car 
without asking him for his license or registration, 
and the officers’ demeanor and behavior frightened 
the plaintiff.  Brown, 574 F.3d at 494.  Because she 
was afraid, the plaintiff called 911 on her cell phone.  
Id.  The officers yelled at her to hang up, and the 
plaintiff told them that she was frightened.  Id.  
Then, “[w]ithout another word, [the officer] applied 
the prongs of his Taser to [plaintiff’s] upper right 
arm, grabbed her phone and some of her hair, and 
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threw the phone out the driver’s side door onto the 
shoulder.”  Id.; see also id. at 495 (“When [plaintiff] 
was not looking, [the officer] grabbed her phone, 
threw it on the driver’s seat, and applied the Taser in 
drive stun mode to [plaintiff’s] upper right arm for an 
estimated two to three seconds.”).  The plaintiff 
brought a Fourth Amendment claim, and the Eighth 
Circuit affirmed that the officers were not entitled to 
qualified immunity with respect to her claim.  

The Eighth Circuit did not need to rely upon “a 
case with materially or fundamentally similar facts” 
in denying the officers qualified immunity.  See id. at 
499.  Indeed, the court acknowledged that the “Taser 
is a relatively new implement of force, and case law 
related to the Taser is developing.”  Id. at 498 n.5.  
Nevertheless, even in the absence of previous, 
factually similar precedent, the court reviewed 
whether the plaintiff’s allegations supported “a claim 
of violation of [a] clearly established right such that a 
reasonable officer would have fair warning that his 
alleged conduct was unlawful.”  Id. at 499.  On this 
score, the Eighth Circuit observed that the plaintiff 
had a clearly established right “to be free from 
excessive force in the context of an arrest.”  Id. 
(citing Graham, 490 U.S. at 396).  The court also 
noted that “it is clearly established that force is least 
justified against nonviolent misdemeanants who do 
not flee or actively resist arrest and pose little or no 
threat to the security of the officers of the public.”  
Brown, 574 F.3d at 499 (citing Casey v. City of Fed. 
Heights, 509 F.3d 1278, 1278 (10th Cir. 2007)).  On 
the basis of these principles, the Eighth Circuit 
denied qualified immunity to the officers, on facts 
that are substantively indistinguishable from those 
of Ms. Brooks’ case before the Ninth Circuit.   

Similarly, in Autin v. City of Baytown, 174 F. 
App’x 183 (2005), the Fifth Circuit denied qualified 
immunity to an officer who used a Taser against a 
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59-year-old woman because she was trespassing on 
her brother’s property.  In the presence of the officer, 
the plaintiff had picked up a brick in order to knock 
on her brother’s door.  See Autin, 174 F. App’x at 184.  
The officer struck the plaintiff from behind with his 
Taser and then deployed the Taser repeatedly, even 
after the plaintiff was on the ground.  Id. at 185.  As 
in Brown, the court did not rely upon any previous, 
factually similar precedent in holding that the officer 
had violated the plaintiff’s clearly established Fourth 
Amendment rights.  Rather, the court held that the 
officer’s complete lack of justification under Graham 
supported a finding that “it would be plain to a 
reasonable officer that his conduct was unlawful in 
the situation he confronted.”  Id. at 185–86 (citing 
Saucier, 533 U.S. at 204–05). 

To be sure, the decisions in Brown and Autin 
would not have placed the officers in Ms. Brooks’ 
case on notice that their conduct violated clearly 
established constitutional rights, as these cases post-
dated the officers’ use of a Taser against Ms. Brooks.  
With that said, these decisions demonstrate that 
previous, factually similar precedent was not 
necessary for the officers to have fair warning that 
their use of force against Ms. Brooks was excessive.  
That is because — as was the case in Brown and 
Autin — the nature of the officers’ intrusion upon 
Ms. Brooks’ Fourth Amendment rights was 
completely unsupported by any countervailing 
government interest.  In these circumstances, any 
reasonable officer should have understood that it was 
unlawful to deploy a Taser against Ms. Brooks, and 
the Ninth Circuit therefore erred in granting 
qualified immunity to the officers. 

CONCLUSION 

For all of the foregoing reasons, Cross-Petitioner 
respectfully requests that her cross-petition for writ 
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of certiorari be granted should the Court grant 
Cross-Respondents’ petition. 
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