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QUESTION PRESENTED 
 

Alexander v. Gardner-Denver Co., 415 U.S. 36 
(1974) held that a union member whose termination 
has been upheld in a labor arbitration may still pur-
sue a discrimination suit challenging that termina-
tion under Title VII. The weight accorded to the arbi-
tral decision is left to the discretion of the trial court, 
taking into account such factors as “provisions in the 
collective bargaining agreement that conform sub-
stantially with Title VII, … [the] adequacy of the re-
cord with respect to the issue of discrimination, and 
the special competence of particular arbitrators.” The 
Second Circuit, however, has restricted the trial 
court’s discretion. In that Circuit, where a union 
member loses an arbitration, then files a discrimina-
tion action, the member must “present strong evi-
dence that the arbitral decision was wrong as a mat-
ter of fact—e.g. new evidence not before the tribu-
nal—or that the impartiality of the proceeding was 
somehow compromised” in order to survive summary 
judgment. Collins v. N.Y.C. Transit Auth., 305 F.3d 
113, 119 (2d Cir. 2002). The Tenth Circuit has 
strongly rejected Collins. Mathews v. Denver 
Newspaper Agency LLP, 649 F.3d 1199, 1211 (10th 
Cir. 2011).  

 

The question presented in this Petition is: 
  

Does the Second Circuit’s requirement of new, “strong 
evidence” that an arbitral decision is factually wrong 
comport with Gardner-Denver, or has the Tenth Cir-
cuit correctly held that such a requirement disre-
gards Gardner-Denver? 
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PARTIES TO THE PROCEEDINGS BELOW 

Appellant in the court of appeals was Rebecca At-
tard, who was also the plaintiff in the district court. 

Appellees in the court of appeals and the district 
court were respondents City of New York and Board 
of Education of the City of New York. During the 
pendency of the district court proceeding, the Board 
of Education changed its name to the Department of 
Education, and plaintiff conceded that the City of 
New York was not a proper defendant. The caption 
was never amended in the Circuit Court, however. 
For the purposes of this petition, Petitioner will refer 
to the respondents collectively as “the Department of 
Education,” the current incarnation of the former 
Board of Education, which is an agency of the City of 
New York. 
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PETITION FOR WRIT OF CERTIORARI 
 
Petitioner respectfully petitions for a writ of cer-

tiorari to review the judgment of the United States 
Court of Appeals for the Second Circuit. 

OPINIONS BELOW 

The district court’s opinion and order addressing 
summary judgment is reported electronically at 2010 
U.S. Dist. LEXIS 104802 (E.D.N.Y., Sept. 30, 2010) 
and is reproduced herein as Appendix B (pages 
App.B1-18). The Second Circuit’s opinion, affirming 
the district court’s prior opinion in a summary order 
is electronically published at 2011 U.S. App. LEXIS 
24919 (2d Cir. Dec. 15, 2011) and is reproduced 
herein as Appendix A (pages App.A1-5).  The Second 
Circuit’s order denying rehearing and rehearing en 
banc is unpublished, and is reproduced herein as Ap-
pendix C (pages App.C1-C2). Because of the central-
ity of Collins v. New York City Transit Authority, 305 
F.3d 113, 119 (2d Cir. 2002) to this petition, that de-
cision is reproduced as Appendix D (pages App.D1-
D7). 

JURISDICTION 

The Second Circuit issued its initial opinion on 
December 15, 2011, and denied rehearing and rehear-
ing en banc on February 3, 2012.  This Court has ju-
risdiction to hear this petition pursuant to 28 U.S.C. 
§ 1254(1). 

STATUTORY PROVISIONS INVOLVED 

This case involves the Age Discrimination in Em-
ployment Act (ADEA), codified at 29 U.S.C. § 621 et. 
seq.  
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STATEMENT OF THE CASE 

1. This case involves the legal standard 
applied to a discrimination action that follows an 
arbitration hearing in which an arbitrator has upheld 
a termination upon a finding of termination for cause.   

2. Rebecca Attard was a New York public 
school teacher for over twenty years, and a tenured 
one for seventeen. Joint Appendix at the Second Cir-
cuit (“JA”) 725-27. During most of her career, she 
taught English at Clara Barton High School in 
Brooklyn. According to protocol, Ms. Attard was 
evaluated once or twice yearly in the classroom and 
given a rating at the end of the year. JA.1009. 
Evaluations of teachers can be either “satisfactory” or 
“unsatisfactory,” JA.734, and each one of plaintiff’s 
classroom observations at Clara Barton were satis-
factory, as were all her yearly evaluations. App.B3. 
JA.1009-13. While some evaluations had suggestions 
for improvement, each evaluation contained numer-
ous commendations and plaintiff’s reviews at Clara 
Barton were largely laudatory. She was commended 
for “challenging” her students, JA.1045, and on 
“many fine features in this highly satisfactory lesson 
that was “very rewarding.” JA.1048. She received 
special commendations from her assistant principal, 
JA.1052, who continually applauded her ability to 
“stimulate critical thinking” on the part of the stu-
dents. JA.1055-56. Plaintiff’s colleagues at Clara Bar-
ton also regarded her teaching as exemplary. 
JA.1142-47. 

In order to alleviate her commute from Staten 
Island, plaintiff applied for a transfer to a closer 
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school. Her application was granted in 2001, and she 
was assigned to Port Richmond High School on 
Staten Island. JA.745-47. Plaintiff was 52 at the 
time. App.B3; JA.718. The decision to transfer turned 
out to be life changing. While Ms. Attard thought she 
was simply shortening her commute, the evidence 
presented to the trial court showed that she was 
throwing herself to the vagaries of a new Regional 
District where 70% of the teachers facing discipline 
were over 40. JA.1140. Additional evidence submitted 
to the trial court showed that, statistically, the De-
partment of Education targeted older teachers as a 
matter of course. Unrebutted evidence showed that 
disciplinary charges were leveled against older teach-
ers in a disproportionate manner, JA.972-78, and the 
Second Circuit, even though it affirmed the dismissal 
of plaintiff’s lawsuit, noted that these statistics were 
evidence of “intentional discrimination.” App.A6. 
Specifically, plaintiff showed that the percentage of 
tenured teachers in New York City schools over the 
age of 40 was 68.0%. However, the percentage of 
teachers over the age of 40 who were brought up on 
disciplinary charges was and 90.5%.1 App.B.17; 
JA.971-83. 

Soon after arriving at Port Richmond, plaintiff 
learned precisely how this disparate result was 
achieved: she, like many older teachers was targeted 
for discipline and failure. Relative to Clara Barton, 
Port Richmond is academically equivalent; both 
schools were rated “B” on the Department of Educa-
tion’s own scale, JA.1149, however, Port Richmond 

                                                
1 Plaintiff argued both a disparate treatment theory and dispa-
rate impact theory to the district court and to the Panel. Plain-
tiff is not pursuing the disparate impact theory in this petition.  
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had significant disciplinary problems, including 
criminal and gang activity, that Clara Barton did not. 
JA.750. Plaintiff was assigned rowdier students, and 
unlike any other teacher at the school carried two 
classes of remedial students – locally known as “re-
peaters,” or students who had previously failed the 
New York State Regents Exams at least once and 
were taking it again. JA.1016-18. Plaintiff, who had 
most recently taught average and above-average stu-
dents did not complain about being assigned remedial 
students. JA.1016. As might be expected, however, 
and as the record bore, these students were more dif-
ficult to teach, less interested in learning, and had 
lower scores on their Regents exams. Id. In the pro-
ceedings below, plaintiff demanded in discovery 
demographic details about her students, and the in-
formation the defendant produced verified plaintiff’s 
testimony: 53.57% of plaintiff’s students were repeat-
ers, in contrast to the other teachers in the English 
Department, who had an average of 2.92% remedial 
students in their classes. JA.1081-88, 1015-17.  

Besides being confronted with a more challeng-
ing students, plaintiff had to deal with an admini-
stration that preferred younger teachers. The Princi-
pal of the school, Robert Graham, held Ms. Attard in 
contempt from the day she arrived, B.10-11; JA.753-
54, and he bestowed preferential treatment in his 
deference, attitude and demeanor toward younger 
female teachers. B.12-13; JA.798. JA.796-97. Plaintiff 
soon found that she was on Graham’s unfavorable 
list, and slowly but surely would learn that despite 
nearly two decades of superior performance as an 
English teacher, she was suddenly pegged as “incom-
petent,” and on her way toward termination. JA.151. 
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Assistant Principal Louise MacCallum also did 
not hide her dislike of plaintiff and her preference for 
younger teachers. App.B5; JA.914. Early on in plain-
tiff’s tenure at Port Richmond, MacCallum told plain-
tiff that her teaching methods were “old fashioned” 
App.B.5. and that plaintiff did not fit into the school. 
JA.913. MacCallum demanded that plaintiff observe 
the “younger teachers.” Id. MacCallum explained that 
plaintiff needed to learn from the “younger teachers” 
how to teach using group work. Id. Although plaintiff 
was already familiar with the concept of group work – 
and had performed it – she observed the younger 
teachers, implemented group work, and did every-
thing MacCallum demanded. JA.862, 1020. In the 
end, it didn’t matter. 

Plaintiff found herself targeted for frequent ob-
servations by Graham and MacCallum and was 
evaluated a total of thirteen times in the course of 
approximately two years at Port Richmond. JA.575-
655. By contrast, in her eighteen tenured years at 
Clara Barton she never received more than two ob-
servational evaluations per year. JA.1009. This was 
in keeping with averages at Port Richmond as well, 
where most teachers were observed for evaluation 
once or twice a year. JA.1109-10. In plaintiff’s two 
years at Port Richmond however, the observations 
she received constituted a total of approximately 20% 
of all English department observations, even though 
plaintiff was 1 of 20 teachers. Id. In contrast to the 
Clara Barton evaluations, which were all satisfactory, 
all but one of the Port Richmond evaluations were 
unsatisfactory. Id. Unsatisfactory was a rare rating 
at Port Richmond. Plaintiff, a teacher with over two 
decades of tenured and untenured experience had 
never been rated unsatisfactorily before, but received 
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73% of the unsatisfactory ratings in the Port Rich-
mond English department. Id.  

Graham’s and MacCallum’s observations of 
plaintiff frequently occurred when plaintiff was 
teaching one of her repeater classes. JA.1016. While 
her students’ Regents scores were below average for 
the school, plaintiff taught 65% of all the remedial 
students in the English department while all of the 
other English teachers combined taught the remain-
ing 35%. JA.1081-88, 1015-17.  

MacCallum told plaintiff, in one post-
observation meeting early on in her tenure, “We want 
to get rid of you.” App.B.5; JA.789. MacCallum’s writ-
ten evaluation advised plaintiff that “I will . . . be in 
to see your class again in the near future . . . .” 
JA.575-77. Indeed she was; MacCallum’s office was 
right around the corner, and she dropped in when-
ever she wanted. JA.817-18. This, again, was not how 
the younger teachers were treated. Indeed, the proto-
col for evaluations was supposed to be a pre-
observation conference, followed by a planned obser-
vation, followed by a post-observation conference. All 
of the evaluations in evidence reflected this protocol, 
however in plaintiff’s case, the pre-observation con-
ferences frequently did not take place, or took place 
in a cursory manner on the same day as the observa-
tion, JA.758-59, 1023, or months earlier. JA.620, 638 

No matter what plaintiff did in the classroom, 
the net result was an unsatisfactory review. If plain-
tiff implemented group work, then the review claimed 
the students were too noisy. JA.588, 598, 625. If the 
students were too quiet, plaintiff was criticized that 
her lesson plans were not engaging. JA.589, 598, 641, 
647. When plaintiff disciplined students for wearing 
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hats or for lateness or noise, she was criticized for 
distracting the class. JA.634. But the failure to disci-
pline would itself provide a basis for criticizing plain-
tiff. JA.594, 599, 621. Plaintiff pointed out the incon-
sistencies internally and among the classroom obser-
vations in the record below.  JA.1089-98. Neverthe-
less, after multiple unsatisfactory ratings, plaintiff 
was served with disciplinary charges seeking her 
termination. JA.73-80, 82. Plaintiff was removed 
from her teaching position and reassigned to a dis-
trict office colloquially known as “the Rubber Room.” 
JA.71.  

At the pre-hearing settlement conference on 
December 9, 2003, the Department offered plaintiff 
the chance to resign, take a significantly reduced 
pension and give up her right to sue for age discrimi-
nation. JA.893-94. Plaintiff declined the invitation to 
resign because she wanted to sue. JA.899, 1024. 
Plaintiff was refused the ability to present a case of 
age discrimination to the arbitrator. JA.1024-25. On 
April 22, 2004, the arbitrator found plaintiff guilty of 
most of the charges, and ordered her termination, ef-
fective May 7, 2004. App.B.10; JA.99-151. The arbi-
trator did not consider any issues concerning dis-
crimination. The defendant did not contend that he 
was required or even allowed to consider such issues. 

3. Having lost her job without having the oppor-
tunity to address the question of age discrimination, 
plaintiff filed a charge with the Equal Employment 
Opportunity Commission, which subsequently issued 
a right to sue letter based on plaintiff’s request. 
Plaintiff’s collective bargaining agreement did not re-
quire submission of discrimination claims to arbitra-
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tion, and was not discussed by either of the lower 
courts’ decisions, nor the parties.   

On the defendant’s motion for summary judgment, 
the district court, dismissed all of plaintiff’s claims, 
citing Collins. App.B17. 

As plaintiff perfected her appeal to the Second 
Circuit, this Court came down with a decision, Staub 
v. Proctor Hosp., 131 S. Ct. 1186 (2011), which plain-
tiff pointed out to the Second Circuit was inconsistent 
with Collins. See Plaintiff’s Brief on Appeal to the 
Second Circuit at 78-79 and Reply Brief at 37-39. 
Staub holds that a neutral decision maker’s adverse 
action does not preclude a subsequent discrimination 
action if the parties who constructed the case of in-
tending on having the neutral take adverse action 
were motivated by discrimination. 131 S. Ct at 1188. 
Staub allows a discrimination plaintiff to get to the 
jury on this theory of liability, which is likened to a 
“Cat’s Paw,” even if the final decision maker was un-
biased. Plaintiff argued to the Second Circuit that 
Collins must be reconsidered in light of Staub. With-
out mentioning Staub, the panel explicitly “decline[d] 
Attard's invitation to revisit the law of the Circuit on 
this subject” App.A5, and upheld Collins as well as 
the summary dismissal of Ms. Attard’s discrimination 
case in a summary order.  

Petitioner sought rehearing and rehearing en 
banc, both of which were denied.  App.C1-2. 

This petition for certiorari followed.  

REASONS FOR GRANTING THE WRIT 

Certiorari should be granted because the Second 
Circuit, per the constant application of Collins, is not 
following the letter or spirit of Gardner-Denver. As a 
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result, in the Second alone among the Circuits it is 
virtually impossible for a plaintiff who has lost a la-
bor arbitration get to a jury on a discrimination 
claim. The Collins decision, which dictated the deci-
sion in this case, conflicts with a decision of the Tenth 
Circuit, which severely and properly criticized Collins 
as incompatible with Gardiner-Denver. In addition, 
while district courts inside the Second Circuit uni-
formly follow Collins, one district court in the Ninth 
Circuit has also held Collins unfaithful to Gardner-
Denver. Then, on the other hand, some district courts 
– one in the Ninth and a few in the Third – have ap-
plied the iron rule of Collins, and disallowed unsuc-
cessful labor arbitrees to get to the jury absent new, 
“strong evidence.” The landscape is spotty with in-
consistent decisions on the standards for evaluating 
an arbitration decision in a subsequent discrimina-
tion action. The inconsistency calls for this Court to 
grant this writ and allow union members who are not 
required to arbitrate discrimination actions some cer-
tainty as to how they may protect their statutory 
rights. 

Collins holds that a neutral third party’s uphold-
ing a termination attenuates a claim of discrimina-
tion almost always as a matter of law. However se-
ductive the logic may be, it is too simple a way to 
view the workings of discriminatory intent, and this 
Court held as much in Staub v. Proctor Hosp., 131 S. 
Ct. 1186 (2011). In that case, the Court held nearly 
unanimously that a plaintiff could proffer a claim for 
“cat’s paw” liability. Id. at 151, n.1. In other words, an 
employer can be held liable for discrimination if the 
plaintiff could show that a non-biased decision maker 
was influenced by persons who were motivated by 
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prohibited animus toward the plaintiff and negatively 
influenced the decisionmaker.  

Staub’s relevance to this case is two-fold. First, it 
is completely consistent with Gardiner-Denver. Just 
as subordinates in a corporation can be motivated by 
animus and construct a case with the intent to make 
a higher-ranking individual terminate an employee, 
so too can persons motivated by bias construct a false 
case with the intent of influencing an arbitrator. 
Staub’s reasoning complements Gardiner-Denver, 
and Ms. Attard’s case presents a vehicle for reaffirm-
ing Gardiner-Denver. Second, there is no reconciling 
Collins with Staub. The Second Circuit’s unwilling-
ness even to address Staub or to re-examine Collins 
in light of Staub calls for an exercise of the Court’s 
supervisory power. In the Second Circuit, routine ap-
plication of Collins’ per se requirement of new, 
“strong evidence” is completely unfaithful to 
Gardiner-Denver; the latter decision requires a court 
to apply a balancing test that explicitly does not re-
quire any additional evidence. Collins was wrongly 
decided in the first place, but the Second Circuit also 
has shown that it will not even re-examine that 
faulty decision in light of Staub. In the Second Cir-
cuit, thus, virtually no union plaintiff who has lost an 
arbitration can get past summary judgment. That is 
not only contrary to every other Circuit in the nation, 
and in derogation of this Court’s precedent, but it is 
profoundly unfair to those union plaintiffs who are 
not required, per their collective bargaining agree-
ments, to arbitrate discrimination claims. In all, the 
foregoing calls for this Court’s grant of the writ. 
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I. THE STANDARDS WHICH TO EVALUATE THE 
WEIGHT OF AN ARBITRAL DECISION IN A 
DISCRIMINATION ACTION IS SUBJECT TO 
CONFLICTING APPROACHES IN THE FEDERAL 
CIRCUITS. 

It has long been held that a discrimination 
case is not precluded by an adverse arbitration deci-
sion. Alexander v. Gardner-Denver Co., 415 U.S. 36, 
45-60, 60 n.21 (1974) (Title VII); Astoria Fed. Sav. & 
Loan Ass'n v. Solimino, 501 U.S. 104 (1991) (ADEA). 
Notwithstanding the Supreme Court’s most recent 
decision on the arbitration of discrimination claims, 
14 Penn Plaza LLC v. Pyett, 129 S.Ct. 1456 (2009), 
Gardner-Denver remains good law for collective bar-
gaining agreements that do not clearly and unmis-
takably require arbitration of discrimination claims. 
See, e.g.,  Shipkevich v. Staten Island Univ. Hosp., 
2009 U.S. Dist. LEXIS 51011 at p*4-5 (E.D.N.Y. June 
16, 2009) (distinguishing Pyett and Garnder-Denver). 
Insofar as this case is not one of those where the 
plaintiff would have to arbitrate a discrimination 
claim, Gardner-Denver applies, as do the factors that 
a court must consider in determining what weight, if 
any, to give an adverse arbitration decision. This 
Court recognized the factors as such: 

 

[T]he weight to be accorded an arbitral deci-
sion, . . . must be determined in the court's 
discretion . . . .[by r]elevant factors in-
clud[ing] the existence of provisions in the 
collective bargaining agreement that con-
form substantially with Title VII, the degree 
of procedural fairness in the arbitral forum, 
adequacy of the record with respect to the is-
sue of discrimination, and the special compe-
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tence of particular arbitrators. Where an ar-
bitral determination gives full consideration 
to an employee's Title VII rights, a court may 
properly accord it great weight. . . . But 
courts should ever be mindful that Congress, 
in enacting Title VII, thought it necessary to 
provide a judicial forum for the ultimate 
resolution of discriminatory employment 
claims. It is the duty of courts to assure the 
full availability of this forum.  

 

Gardner-Denver 415 U.S. at 60, n21. In this case, 
plaintiff concedes the procedural fairness of the arbi-
tration, but the lower courts did not weigh any of the 
other factors, or even care to discuss them. Most sig-
nificant to plaintiff, she alleged, unrebutted, that the 
arbitrator did not address the claim of discrimination, 
and, indeed, the arbitral decision does not mention it 
in any respect. JA.99-151.  
 This should be of no surprise, because as this 
Court has held for over fifty years, “the specialized 
competence of arbitrators pertains primarily to the 
law of the shop, not the law of the land.” United 
Steelworkers of America v. Warrior & Gulf Naviga-
tion Co., 363 U.S. 574, 581-583 (1960). As Gardner-
Denver held, “Parties usually choose an arbitrator 
because they trust his knowledge and judgment con-
cerning the demands and norms of industrial rela-
tions. On the other hand, the resolution of statutory 
or constitutional issues is a primary responsibility of 
courts.” 415 U.S. at 57 (emphasis added). 
 Collins turns this reasoning completely on its 
head, and holds that, to the contrary, absent evidence 
of bias or new, “strong evidence,” the arbitrator’s de-
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cision will almost always dictate the result as a mat-
ter of law in a subsequent discrimination case. The 
language of Collins pays lip service to Gardner-
Denver, 305 F.3d at 119, but the Tenth Circuit has 
held that Collins’ alleged deference to that Supreme 
Court precedent is disingenuous:  
 

[The employer] urges this court to hold [plain-
tiff] to a more stringent standard in light of the 
arbitrator's prior adverse ruling. Specifically, 
the [employer] cites to Second Circuit case law 
holding that, where a plaintiff's statutory dis-
crimination or retaliation claims have previ-
ously been rejected in an arbitral proceeding 
following an evidentiary hearing and based 
upon substantial evidence, the plaintiff, “to 
survive a motion for summary judgment, must 
present strong evidence that the decision was 
wrong as a matter of fact—e.g. new evidence 
not before the tribunal—or that the impartial-
ity of the proceeding was somehow compro-
mised.” We are asked to adopt this reasoning, 
and to hold Mathews's evidence per se insuffi-
cient to overcome the probative weight of the 
arbitrator's adverse ruling. 
This court has not adopted the Second Cir-
cuit's per se “strong evidence” standard, and 
there is no need to do so now. In Gardner-
Denver, the Supreme Court counseled that, 
when evaluating a plaintiff's statutory dis-
crimination claims arising out of the same 
facts as a previously arbitrated contract dis-
pute, the arbitrator's prior decision “may be 
admitted as evidence and accorded such 
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weight as the court deems appropriate.” The 
Court clarified that it could prescribe no 
fixed standard as to the probative weight ac-
corded to such an arbitral decision, “since 
this must be determined in the [trial] court's 
discretion with regard to the facts and cir-
cumstances of each case.” Certainly, 
“’[w]here an arbitral determination gives full 
consideration to an employee's [Title VII] 
rights, a court may properly accord it great 
weight,’” but the court must also consider the 
“’degree of procedural fairness in the arbitral 
forum, adequacy of the record with respect to 
the issue of discrimination, and the special 
competence of particular arbitrators.’” The 
Collins court, in fact, acknowledged as much 
before articulating its “strong evidence” stan-
dard. In light of the Supreme Court's clear 
directive to accord weight to prior arbitral 
decisions on a case-by-case basis, a per se 
standard is inappropriate and we will not 
affirm the grant of summary judgment on 
that basis. 

 
Mathews v. Denver Newspaper Agency LLP, 649 F.3d 
1199, 1211 (10th Cir.2011)  (citations omitted), 
amended on unrelated grounds by Mathews v. Den-
ver Newspaper Agency LLP 2011 U.S. App. LEXIS 
11454. Accord, Barrentine v. Arkansas-Best Freight 
Sys., 450 U.S. 728, 743 (1981) (applying Gardner-
Denver to FLSA cases). 
 Another judge in the Ninth Circuit, although 
at the district level, took on Collins in as strong lan-
guage as well, stating that he “believes the Second 
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Circuit unjustifiably departed from” Gardner-Denver, 
which “explicitly held that an arbitration award 
should not be given preclusive or presumptive effect.” 
Lanahan v. S. Nev. Health Dist., 2009 U.S. Dist. 
LEXIS 11991 (D. Nev. Feb. 17, 2009), p*20. On the 
other hand, a few other district courts outside of the 
Second Circuit have barred unsuccessful union arbi-
trees from getting to the jury on the basis of Collins. 
See Noel v. Boeing Co. 2011 U.S. Dist. LEXIS 107203, 
p*20 (E.D. Pa. Sept. 21, 2011); Webb v. Merck & Co., 
Inc., 450 F. Supp. 2d 582, 604 (E.D. Pa. 2006); Ed-
wards v. Merck & Co., 2006 U.S. Dist. LEXIS 21111, 
p*10 n.24 (E.D.Pa. April 18, 2006); Smith v. UPS, 2006 
U.S. Dist. LEXIS 25104, p*10 (N.D. Cal. Mar. 22, 
2006). Two of these foregoing courts rely not just on 
Collins, but on the gloss Collins applies to Gardner-
Denver: i.e., the manner in which Collins seeks to de-
rive its authority from Gardner-Denver, when in fact, 
as petitioner contends – and as Mathews and Lani-
han agree – Collins blatantly disregards the earlier 
precedent. The gloss that Collins applies to Gardner-
Denver is really quite dangerous to the enforcement 
of the precedents of this Court. A circuit court that 
pays homage to a precedent, then twists it in such a 
way to make it not an application of stare decisis but 
the negation of the precedent it purports to follow 
calls for an exercise of this Court’s supervisory power, 
as does the obvious Circuit split and inconsistent ap-
plication of Collins (and thus, Gardner-Denver) 
among district courts outside of the Second Circuit.  
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II. STAUB V. PROCTOR HOSPITAL GIVES THIS 
COURT THE OPPORTUNITY TO REAFFIRM 
GARDNER-DENVER. 

In Staub v. Proctor Hosp., 131 S. Ct. 1186 (2011), 
this Court found that a discrimination plaintiff can 
get to the jury where a biased subordinate intends to 
affect the outcome of an unbiased decision maker. 
This was contrary to the Seventh Circuit’s holding 
that the employer would not liable unless the de facto 
decision maker was motivated by discriminatory 
animus. Id. at 1192. The Seventh Circuit originally 
held that the plaintiff could not bring a case of dis-
crimination because  

it simply cannot be said that [the unbiased deci-
sionmaker] did anything other than exercise her 
independent judgment, following a reasonable 
review of the facts, and simply decide that 
Staub was not a team player….The question for 
us is whether a reasonable jury could have con-
cluded that Staub was fired because he was a 
member of the military. To that question, the 
answer is no. 

Staub v. Proctor Hosp., 560 F.3d 647, 659 (7th Cir. 
2009). This Court, to the contrary, answered that 
same question with a resounding “yes” and reversed 
unanimously, with two justices concurring. Mani-
festly, if a person acting with the required scienter 
constructs a false case in order to have the plaintiff 
fired, then “[t]he biased supervisor and the ultimate 
decisionmaker . . . acted as agents of the entity that 
the plaintiff seeks to hold liable; each of them pos-
sessed supervisory authority delegated by their em-
ployer and exercised it in the interest of their em-
ployer.” Staub, 131 S. Ct. at 1193.   
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Staub and this case are not identically analogous 
because one could argue an arbitrator is not the 
agent of the employer as was the decisionmaker in 
Staub. One could also argue that he was, but the 
agency theory of liability is not the only reason that 
this Court allowed Mr. Staub to get to the jury. Staub 
got to the jury because of the recognition that a bi-
ased supervisor has the power to “influence[], . . . the 
ultimate employment decision.” Id. at 1189. This 
Court further held, in complete derogation of the core 
holding of Collins, that the “decisionmaker's exercise 
of judgment is also a proximate cause of the employ-
ment decision, but it is common for injuries to have 
multiple proximate causes. Nor can the ultimate de-
cisionmaker's judgment be deemed a superseding 
cause of the harm. A cause can be thought ‘supersed-
ing’ only if it is a ‘cause of independent origin that 
was not foreseeable.’” Id. at 1192 (citations omitted; 
emphasis in original). In other words, but for the bi-
ased subordinates who influenced the decision, Staub 
would have retained his job. Collins, to the contrary, 
holds that an arbitrator’s decision completely attenu-
ates any claim of discrimination, absent evidence of 
bias or new, “strong evidence” that renders the arbi-
tral decision factually wrong. Collins does not allow 
for any theory wherein biased actors can influence 
third parties to take adverse action. Collins was con-
trary to Gardner-Denver in 2002, but it is now also 
wholly inconsistent with Staub. The Second Circuit’s 
explicitly refusal (App.A5) to reexamine Collins in 
light of Staub calls for an exercise of this Court’s su-
pervisory power to ensure uniform application of this 
Court’s precedents. 

Rebecca Attard made precisely the claim that 
Staub made in his case – that Graham & MacCallum, 
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her immediate supervisors (as well as the Depart-
ment of Education as a whole, given the statistical 
evidence of discrimination) acted with discriminatory 
intent by giving her the most difficult students, and 
papering an unprecedented voluminous record (13 
evaluations in two years) of unsatisfactory ratings 
and were motivated by age discrimination. The fact 
that they succeeded is not insulated by an arbitral 
decision that did not – and would not – consider the 
issue of discrimination. Without Collins, precedents 
in the Second Circuit and this Court would have al-
lowed plaintiff to get to the jury. She had 20 years of 
perfect service and the suggestion that she turned in-
competent on a dime is something that a jury could 
find incredible. Blanchard v. Stone Safety Corp., 935 
F.2d 18 (2d Cir.1991) (evidence that plaintiff was tar-
geted for termination despite years of good service). 
See also Laxton v. Gap Inc., 333 F.3d 572, 582 (5th 
Cir. 2003) (same). Attard demonstrated that, statisti-
cally, older persons were significantly more likely to 
be brought up on charges of discrimination, which the 
Circuit in the very opinion affirming summary judg-
ment recognized was evidence of intentional dis-
crimination. App.A6. See also Bazemore v. Friday, 
478 U.S. 385 (1986) (statistics may be evidence of in-
tentional discrimination); Stratton v. Department for 
the Aging, 132 F.3d 869 (2d Cir. 1997) (same). Ms. 
Attard swore that there were statements made in the 
context of her employment that smacked of age bias – 
repeated deference to “younger teachers” and refer-
ring to plaintiff as “old fashioned” in the context of 
her work. These statements are of the quality that 
the Second Circuit has usually held are evidence of 
bias. See Henry v. Wyeth Pharms., Inc., 616 F.3d 134 
(2d Cir. 2010), cert. denied 131 S. Ct. 1602 (2011); 
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Tomassi v. Insignia Financial Group, 478 F.3d 111 
(2d Cir.2007). Finally, plaintiff provided the affidavit 
of the former president of her teachers union, Randi 
Weingarten, attesting with scores of individual ex-
amples of older teachers being targeted for discipline 
and attesting to her belief of a pattern and practice of 
discrimination against older teachers by the Depart-
ment of Education. JA.1113-27. This Court held in 
Sprint/United Mgmt. Co. v. Mendelsohn, 552 U.S. 
379, 388 (2008) that such evidence may be admissible 
relevant to support an individual claim of discrimina-
tion. However, under Collins, since the only thing 
that matters is arbitral bias or evidence that the de-
cision was wrong as a matter of fact, Mendelsohn evi-
dence is per se inadmissible unless “new,” “strong 
evidence” is shown. 

All told, were it not for Collins – which is not only 
a subject of a circuit split but in complete derogation 
of two of this Court’s precedents – Ms. Attard would 
have gotten to the jury. This case presents a perfect 
vehicle to reaffirm Gardner-Denver, which is com-
pletely consistent with Staub, and to ensure that un-
ion employees who are not required to arbitrate dis-
crimination claims have the ability to redress their 
statutory civil rights before a jury.2 

                                                
2 When Gardner-Denver was decided, its references to “the 
Court” were to the Court as trier of fact as well as law, because 
it was not until the 1991 amendments to the Civil Rights Act 
that jury trials were permitted in Title VII actions. 42 U.S.C. § 
1981a. 
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CONCLUSION 

For the foregoing reasons, the petition for a writ of 
certiorari should be granted. 

 
 Respectfully submitted, 
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