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QUESTION PRESENTED (RESTATED) 

 
 The petitions present the jurisdictional question 
of whether the Supreme Court of Florida has discre-
tionary jurisdiction to review a decision by a Florida 
district court of appeal that affirms a judgment by 
simply citing another decision that is not pending 
review on the merits in the state supreme court. If 
the answer to that question is “no,” as that court has 
consistently held, then the petitions are untimely. 

 On the merits, the petitions present issues that 
differ from those described by petitioners in their 
briefs. During a multi-phased class action trial on 
claims by Florida smokers who had been injured due 
to their addiction to cigarettes, a jury found that the 
petitioners’ cigarettes containing nicotine are addic-
tive and cause specific diseases, and therefore are 
unreasonably dangerous and defective under Florida 
law. In Engle v. Liggett Group, Inc., 945 So. 2d 1246 
(Fla. 2006), cert. denied, 552 U.S. 941 (2007), the 
Supreme Court of Florida approved of both the initial 
certification of the class and these specific findings, 
which it concluded were common to all class mem-
bers. It then decertified the class and gave individual 
class members one year to file individual cases to 
litigate the remaining elements of their claims with 
the common findings having res judicata effect.  

 The question the petitioners seek to present in 
this case is whether the Engle defendants have a due 
process right to relitigate those findings in each 
individual class member’s trial. 
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BRIEF FOR RESPONDENT IN OPPOSITION 

 Respondent Franklin D. Campbell (“Mr. Camp-
bell”), as personal representative of the estate of his 
wife, Betty Jean Campbell (“Mrs. Campbell”), respect-
fully requests this Court deny the petitions for writ of 
certiorari, seeking review of the Florida First District 
Court of Appeals’ decision in this case. As with the 
petitions in Hall and Gray which accompany the peti-
tions here,1 petitioners are seeking this Court’s review 
too late. Moreover, the petitions suffer from other 
fatal defects and do not warrant the Court’s review. 

 The verdict in this case was among the first 
Engle progeny cases tried in Florida. Engle v. Liggett 
Group, Inc., 945 So. 2d 1246 (Fla. 2006). The trial 
commenced July 27, 2009, final verdict was rendered 
August 19, 2009, and the testimony presented con-
sumed more than twenty volumes of transcript (not 
including voir dire). The trial did not consist of merely 
reading Engle’s Phase I findings and asking the jury 
to decide damages. 

 Mr. Campbell’s counsel called five expert wit-
nesses who testified on such diverse subjects as the 
science of nicotine addiction, how cigarettes produce 
addiction, how nicotine addiction causes chronic 

 
 1 This case is before the Court together with R.J. Reynolds 
Tobacco Co. v. Martin, No. 11-754; R.J. Reynolds Tobacco Co. v. 
Gray, No. 11-752; and R.J. Reynolds Tobacco Co. v. Hall, No. 11-
755, all of which raise identical issues, except that the respon-
dents in Gray, Hall, and this case raise issues as to the timeli-
ness of the petitions, which are not present in Martin. 
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obstructive pulmonary disease (which includes em-
physema), cultural norms associated with cigarette 
smoking during Mrs. Campbell’s lifetime, the impact 
of cigarette advertising, and how petitioners’ ciga-
rettes caused Mrs. Campbell’s death by emphysema. 
Mr. Campbell proved that nicotine can be removed to 
make cigarettes nonaddictive, but that petitioners 
have refused to do that and instead design their 
cigarettes specifically to maintain smoker addiction. 
He established that the identity of the brands that a 
smoker uses was of no significance in the real world 
of Mrs. Campbell’s nicotine addiction. Mr. Campbell 
also introduced exhibits, including industry docu-
ments that reconfirmed how nicotine in cigarettes is 
used to make smokers addicted and to maintain that 
addiction. 

 Petitioners called experts to address Mrs. Camp-
bell’s nicotine addiction (which they disputed), a 
historian to assert that Mrs. Campbell was probably 
aware of the risks of smoking from an early age and 
beyond, and a pulmonologist to address their statute 
of limitations defense. R.J. Reynolds Tobacco Compa-
ny (“R.J. Reynolds”) also called a corporate repre-
sentative to discuss issues of cigarette design and the 
industry’s purported efforts to make cigarettes safer 
over time. 

 To reach its verdict, the jury was required to find, 
and did find that: (1) Mrs. Campbell’s addiction to 
petitioners’ cigarettes was the legal cause of her 
death; (2) the onset date of Mrs. Campbell’s COPD 
placed her within the class period; (3) Mr. Campbell’s 
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claims were not barred by the statute of limitations; 
(4) smoking cigarettes manufactured by each peti-
tioner was a legal cause of Mrs. Campbell’s death; (5) 
each petitioner deserved allocation of some fault for 
its role in causing Mrs. Campbell’s death (i.e., that 
Mrs. Campbell’s death was not caused solely by her 
own choice to smoke, as petitioners asserted); and (6) 
Mr. Campbell suffered damages. The jury rejected 
Mr. Campbell’s claim that Mrs. Campbell’s death was 
caused by the Engle defendants’ conspiracy to con-
ceal. As a result the jury did not consider a claim for 
punitive damages. 

 The Engle finding that petitioners’ cigarettes 
during the class period were unreasonably dangerous 
and defective, around which petitioners’ entire argu-
ment revolves, was communicated in a single instruc-
tion among a lengthy set of instructions given to the 
jury at the end of the case. The jury was told that the 
Engle findings “do not establish” that any petitioner 
was liable, and did not “establish whether Betty Jean 
Campbell was injured by any of the defendants’ 
conduct or the degree, if any, to which any defen-
dant’s conduct was the sole or contributing cause of 
Betty Jean Campbell’s death.” (Appendix OA6). Each 
of the jury’s findings in this case pertained specifical-
ly to Mrs. Campbell and was based on evidence from 
both sides specific to her. The verdict followed nearly 
fifteen years of class litigation and more than a year 
of case-specific pretrial fact and expert discovery. 

 Petitioners now ask this Court to let them chal-
lenge the state court findings that their product 
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caused injuries and deaths to the Engle class mem-
bers. Petitioners have not argued any viable reason 
for this Court to exercise its discretionary jurisdiction 
to prevent the enforcement of the judgments against 
them. 

 First, the petitions in this case should be denied 
or dismissed because they are untimely. They were 
filed more than ninety days after the decision by the 
First District Court of Appeal, which under Florida 
law was the court of last resort for petitioners. 

 Second, the issues raised by the petitions remain 
underdeveloped in the courts of Florida and the 
federal court system. Only two of Florida’s five inter-
mediate appellate courts have resolved the due 
process issue raised by the petitioners and did not 
find them warranting extended discussion. Two 
federal district courts have addressed the due process 
issue. The Eleventh Circuit vacated the decision 
finding a due process violation, and the other decision 
thoroughly rejects the due process challenge. Al-
though there are thousands of Engle progeny cases 
pending in the federal system, the first federal trial 
just concluded (with a defense verdict) and the Elev-
enth Circuit will have ample opportunities to develop 
and determine the due process issue. 

 Third, the application of the Phase I finding 
relating to the unreasonable danger and defective-
ness of petitioners’ cigarettes does not offend due 
process. Petitioners’ arguments rest on the faulty 
premise that the Phase I defect finding rested on such 
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varied “theories” of product defect, so that it hope-
lessly evades application in an individual case. A 
review of the Engle record, however, indicates that 
the essential reasons for the jury’s finding related to 
the addictiveness of cigarettes, the toxic chemicals in 
cigarette smoke, and the way in which those chemi-
cals cause specific diseases as found by the Phase I 
jury. The only cigarettes that could escape application 
of the jury’s finding would be cigarettes that were not 
addictive and did not produce disease. Mr. Campbell 
presented expert testimony that all relevant brands 
are the same in this regard. Mrs. Campbell’s addic-
tion and resulting death from emphysema make it 
clear that the verdict in this case does not rest on 
improper grounds. Moreover, due process is not 
offended under Fayerweather v. Ritch, 195 U.S. 276 
(1904), by the nature of the Phase I defect finding 
because it necessarily included all cigarettes contain-
ing nicotine, when addiction leads to one of the specif-
ic diseases found by the Phase I jury to be caused by 
cigarettes. 

 Fourth, the question presented does not qualify 
as a matter of great federal significance or one likely 
to come up in future matters for the reasons ex-
plained in the brief in opposition in Case No. 11-754 
(Martin). 

--------------------------------- ♦ --------------------------------- 
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COUNTERSTATEMENT OF THE CASE 

A. Engle Class Action 

 An accurate and detailed recounting of the histo-
ry of the Engle Class Action appears in the brief in 
opposition filed in the Martin case, No. 11-754. Ac-
cordingly, Mr. Campbell largely confines the discus-
sion in this brief to amplifying some relevant 
procedural points and assumes the Court has read 
the response in Martin. 

 The twelve-page special interrogatory verdict 
form used at the end of the Engle Phase I trial in-
cluded questions regarding the causal relationship 
between smoking and twenty-three specific diseases, 
a question whether cigarettes containing nicotine are 
addictive, and a series of questions as to the ultimate 
factual issues presented under each theory of liability, 
at various points in time. The verdict form had over 
240 questions, including subparts. (Martin Pet. 191a-
207a). 

 The jury instructions accompanying the verdict 
form reminded the jury the purpose of the common 
issues at trial was to “address[ ]  the conduct of the 
tobacco industry.” (Engle Tr. 37558). The instructions 
dealt specifically with the class’s claim sounding in 
strict liability. Consistent with Florida law and Flori-
da standard jury instructions, see, e.g., Fla. Std. Jury 
Inst. PL 5, the jury was instructed to determine 
whether petitioners’ cigarettes were “unreasonably 
dangerous,” a factual finding that depends on one of 
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two tests under Florida law. As the Engle trial court 
instructed the jury, 

A product is unreasonably dangerous be-
cause of its design if the product fails to per-
form as safely as an ordinary consumer 
would expect when used as intended or in a 
manner reasonably foreseeable by the manu-
facturer, or the risk of danger in the design 
outweighs the benefits. 

(Engle Tr. 37571). As to each defendant, the verdict 
form required the jury to resolve these issues for 
cigarettes produced both before and after July 1, 
1974. (Martin Pet. 193a-94a). 

 Neither the class nor the trial court resisted a 
verdict form that would have required the jury to 
make more specific findings. Both the class and the 
trial court were actually interested in a verdict form 
with specific questions based on the class’s allega-
tions. (Engle Tr. 35967-69). The defendants, in fact, 
initially proposed a far more generalized set of ques-
tions for the Phase I verdict. According to R.J. Reyn-
olds’ counsel, it was “incumbent upon all of us” to 
provide additional “enumerated” statements for a 
more detailed verdict form, as to the claims sounding 
in fraud, for example, (Engle Tr. 35969), but the 
defendants never did so. Despite requests from the 
Engle trial court to propose an appropriate verdict 
form based on the class’s allegations, the defendants 
did not submit such a verdict form. 
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 The defendants’ stated preference was to not only 
ask generalized liability questions, but also have 
jurors identify specific facts from a year-long trial 
record that supported their conclusions. In this 
format, the jury would have been required to fill in a 
series of blanks and state those facts. The trial court 
had previously expressed opposition to such an ap-
proach. The defendants never proposed a verdict 
form that included specific questions about the al-
leged “defect theories” they identify in their petitions. 
Ultimately, their position was that it was not the 
“defendants’ job” to prepare the more detailed form of 
verdict that they preferred. (Engle Tr. 35968). 

 The class actually sought very detailed verdict 
interrogatories, the model for which related to the 
claims sounding in fraud. Petitioners objected to the 
class’s more detailed interrogatory verdict questions, 
and further objected to a verdict form based on the 
class’s amended complaint. (Engle Tr. 35967-69). The 
class’s proposed verdict interrogatories related direct-
ly to the allegations in its complaint, to be answered 
“yes” or “no” as to whether those allegations had been 
proven. The defendants objected to the class’s pro-
posed verdict interrogatories based on the class’s 
pleadings, although this approach was generally 
endorsed by the trial court, which urged the defen-
dants to develop their own verdict interrogatories 
based on the pleadings. (Engle Tr. 35967-69). Re-
spondents objected to the trial court’s suggestion as 
well, and the verdict form that emerged was a 
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“middle ground” approach suggested by counsel for 
Brown & Williamson and American Tobacco (Engle 
Tr. 35967-69): 

[A] middle ground, Your Honor, short list of 
suggested questions, let the plaintiffs, in 
their closing argument, argue to the jury 
what it is that they think are false state-
ments, what it is they think were published 
in Florida. Let them argue, and the jury’s 
answer to the simple question will be in 
response. 

And that is what the trial court did. The actual Phase 
I verdict form bears several features requested by 
petitioners, including subcategories of various diseas-
es, deletion of references to causation, and modifica-
tion of Florida standard jury instructions on 
negligence. (Martin Pet. 191a-207a). 

 True, the jury heard ample evidence that filtered, 
light, and low-tar cigarettes are no safer than so-
called full-flavor cigarettes, and that the various 
tobacco companies manipulated the nicotine content 
of cigarettes. But this evidence was not used to sug-
gest that some cigarettes are defective even if others 
might not be. Class counsel did not argue to the jury 
that this evidence had anything to do with proving 
the elements of the strict liability claims, but instead 
argued that it demonstrated the industry’s knowledge 
of the dangers and addictive nature of its products, 
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its concealment of that information, and the lengths 
to which it would go to deceive consumers.2 

 The defendants’ counsel acknowledged the broad 
application of the class’s claims during closing argu-
ment. They argued that the various changes in ciga-
rettes over time were relevant to their contention 
that they had tried but had been unable to come up 
with a safer alternative design for cigarettes, which 
they contended would be a defense under Florida law. 
Counsel for Philip Morris USA Inc. (“Philip Morris”) 
analyzed the product defect questions on the verdict 
form in the greatest detail, breaking down the con-
sumer expectations test and risk/benefit test con-
tained in the instruction. Cigarettes could not fail the 
consumer expectation test, he argued, because of the 
“mountain of awareness” with respect to their health 
risks. (Engle Tr. 37355). Cigarettes could not fail the 
risk/benefit test because they were “beneficial” in 
certain ways, such as providing relaxation and en-
hancing concentration. (Engle Tr. 37357, 37349). 

 
 2 Philip Morris and Liggett Group LLC (“Liggett”) contend 
that class counsel “acknowledged” that the class’s claims of 
product defect did not “apply equally to all cigarette brands” or 
“all class members.” (Pet. 22). The record relied upon for that 
argument, however, had nothing to do with the class’s defect 
claims. Rather, the cited record concerned itself with the rele-
vance of youth marketing strategies employed by the Engle 
defendants, and R.J. Reynolds in particular. Class counsel was 
explaining why marketing cigarettes to children at various 
points in time was relevant. (Engle Tr. 24415-18). He was not, 
as petitioners suggest, characterizing the nature or purported 
breadth of the purported class’s defect ‘theories.’ 
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 In fact, it was counsel for Philip Morris, not class 
counsel, who focused the jury’s attention on select 
design features of cigarettes (e.g., filters, ventilation 
holes, reduced tar and nicotine) in exploring the 
application of the risk/benefit test. (Engle Tr. 37357). 
But he did not suggest that they were relevant to 
indicate that some brands might not be defective, 
even if others were. Instead, he argued that the jury 
needed to consider these design issues in order to 
determine if there was some alternative design that 
petitioners and their co-defendants had failed to 
implement. (Engle Tr. 37358). Because the defen-
dants’ cigarettes were as “good” as they could be, 
counsel suggested that they passed the risk/benefit 
test. (Engle Tr. 37358-60). Counsel actually depicted 
the class’s defect claims as a “referendum” against all 
cigarettes.3 (Engle Tr. 37361). Even though defense 
counsel rejected the idea that the jury could use its 
verdict to effectuate such a referendum, his applica-
tion of the test for a defective product still had the 
broadest possible application (Engle Tr. 37362): 

  So the risk . . . doesn’t outweigh the ben-
efits to the consumer of this product, because 
it’s the kind of risk that people are very 
much aware of in their decision-making 
 

 
 3 To be clear, Mr. Campbell is not suggesting that the Engle 
trial was in fact an attack on all cigarettes. The litigation only 
focused on cigarettes containing nicotine that caused members 
of this discrete class to become addicted, and therefore develop 
smoking-related diseases. 



12 

process: Whether to smoke, whether to con-
tinue to smoke. These are the kinds of risk 
that they’re aware of. 

  So when you answer Question 3, re-
member these points: Consumers fully ex-
pect cigarettes to have the risk that they 
have; plaintiffs have shown you no feasible 
alternative design; the word design again, to 
compare to cigarettes; they haven’t shown 
you that there’s a way to make cigarettes 
safer than these companies have made them. 
What they want to do is get rid of cigarettes, 
but that’s not what we’re here to do. 

 A thorough examination of the record provides a 
clue to petitioners’ interest in a generalized verdict. 
The Engle trial court’s phased trial plan expressly 
contemplated the resolution of common issues in a 
way that would bind the parties in anticipated Phase 
III trials. Thus, when trying Phase II-A, counsel for 
Philip Morris told the jury that every class member 
would have a day in court because the Phase I find-
ings were “forevermore” and would “resonate forever.” 
(Engle Tr. 38829-78, 38896). Prior to the conclusion of 
Phase I, when the jury found against them, petition-
ers acknowledged and requested that all Floridians 
be bound by the Phase I verdict and by all questions 
resolved in their favor. As defense counsel argued in 
Phase I, if the jury returned a “no” verdict to a par-
ticular question, “then not a single Florida smoker 
can recover.” (Engle Tr. 36007). Defense counsel ex-
pressed similar ideas in supporting an expansive 
notice to the class: “If the defendants win, we want 
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as many people as possible bound.” (Engle Record 
10804). Similarly, counsel explained, “We expect to 
win the case. When we win the case, I want to be able 
to say, ‘You’re bound by it. . . . I want them bound.’ ” 
(Engle Record 9809). 

 After seven days of deliberations, the jury found 
that smoking cigarettes causes twenty specific dis-
eases, including four out of five types of lung cancer, 
and COPD. (Martin Pet. 191a-92a). It found that 
cigarettes “that contain nicotine” are “addictive or 
dependence producing.” It also found for the plaintiff 
class as to its product defect, concealment, conspiracy 
to conceal and negligence claims, and claims based on 
fraud by misrepresentation, intentional infliction of 
emotional distress, and entitlement to punitive 
damages. (Martin Pet. 191a-207a). 

 Although class counsel in their briefing, and the 
trial court in its post-trial order, recounted specific 
evidence relating to the unreasonable dangers pre-
sent in cigarettes, a thorough review of the court’s 
order reveals that the focus of the class’s evidence 
supported a verdict as to the defectiveness of peti-
tioners’ cigarettes on a class-wide basis, and not 
brand-by-brand. In a post-trial order addressing the 
defective product claim, the court recited the harmful 
chemicals in cigarette smoke, e.g., “carcinogens, 
nitrosamines, and other deleterious compounds such 
as carbon monoxide.” (Martin Pet. 124a). While the 
court referenced several things that the Engle de-
fendants did to enhance the effects of nicotine or the 
hazards of cigarettes, the essential reason to support 
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the common-issue verdict was the presence of nico-
tine itself: “The evidence more than sufficiently 
proved that nicotine is an addictive substance which 
when combined with other deleterious properties, 
made the cigarette unreasonably dangerous.” Id. 
These factors – the combination of the disease-
causing chemicals in smoke and the presence of 
nicotine – were the essential reasons to support the 
jury’s findings that the petitioners’ cigarettes were 
unreasonably dangerous and defective. As the court 
noted, a cigarette that is addictive “when it need not 
be at all, may render the cigarette unreasonably 
dangerous in conjunction with its harmful qualities.” 
(Martin Pet. 125a).4 

 On appeal, the Florida Third District Court of 
Appeal reversed the class certification order it had 
previously upheld, barred all punitive damage claims, 
vacated the class representatives’ individual awards, 
and reversed on alternative grounds. Liggett Group, 
Inc. v. Engle, 853 So. 2d 434 (Fla. 3d DCA 2003). The 
Supreme Court of Florida reversed the district court’s 
decision, reinstated the original class certification 
decision, and ordered that the class be prospectively 
decertified for remaining class members’ issues 

 
 4 The trial court’s final judgment also contains a list of 
cigarette brands smoked by the class’s named representatives, 
which supported the verdicts in their favor (and were necessari-
ly found unreasonably dangerous and defective). (Martin Pet. 
123a). The brands included most of the same brands smoked by 
Mrs. Campbell (i.e., Winston, Marlboro, Viceroy, Lucky Strike, 
and Virginia Slims). 
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(proximate causation, comparative fault and dam-
ages). The court also ruled that some of the Phase I 
jury’s findings, including its finding of strict liability, 
would be given class-wide application in the future 
trials of class members, 845 So. 2d at 1269, just as 
the Engle trial court had originally contemplated. The 
court concluded that other Phase I findings, includ- 
ing findings regarding fraud by misrepresentation, 
intentional infliction of emotional distress, and enti-
tlement to punitive damages, would not apply in 
individual trials. Id. Individual class members were 
given one year in which to file individual suits seek-
ing the application of the approved Phase I findings. 

 All Engle defendants other than Liggett moved 
for rehearing in the Supreme Court of Florida, con-
tending that preservation of the Phase I findings 
posed an impossible task for the trial courts, in 
addition to alleged denials of due process. After 
twelve years of litigation, these defendants contended 
that the “only course is to allow the parties to litigate 
claims on a clean slate.” Engle v. Liggett Group, Inc., 
No. SC03-1856, Respondents’ Motion for Rehearing 
(Fla. Aug. 7, 2006) at 2. The Supreme Court of Florida 
denied the motions for rehearing, with a few excep-
tions that have no application here.5 Petitioners then 

 
 5 The court amended its original opinion to make clear that 
the Phase I finding relating to conspiracy to commit fraud by 
misrepresentation was vacated, just as the finding relating to 
the underlying tort had been vacated. The court upheld an 
additional Phase I finding relating to breach of express warran-
ty. Finally, the court corrected a typographical error relating to 

(Continued on following page) 
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filed a petition for certiorari with this Court, raising 
the same due process arguments they raise in the 
present petitions. This Court denied the petition for 
certiorari. R.J. Reynolds v. Engle, 552 U.S. 941 
(2007). 

 
B. Campbell Trial and Appeal 

 Mr. Campbell brought this Florida wrongful 
death action pursuant to Engle against all remaining 
Engle manufacturer defendants, and sought the 
benefit of the Engle Phase I findings. Prior to trial, 
Engle defendant Lorillard Tobacco Company was 
dismissed. Before any witnesses were called, Mr. 
Campbell’s counsel read to the jury a series of stipu-
lations reached by the parties, including certain 
elements of class membership (i.e., Florida residence) 
and the responsibility that each defendant had for 
cigarette brands the evidence showed that Mrs. 
Campbell smoked. The parties also agreed that Mrs. 
Campbell “was not known to smoke any cigarette 
brands” other than an express list of cigarette brands, 
all but one of which were either manufactured by the 
remaining defendants or for which they had successor 
liability. (Appendix OA3). 

 The jury decided the issue of whether Mrs. 
Campbell was a member of the Engle class. Class 
 

 
one of the named class representatives. The court’s corrected 
opinion is the one that was reported, at 945 So. 2d 1246. 
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membership turned on whether Mrs. Campbell’s 
death by COPD was the result of her addiction to 
nicotine contained in petitioners’ cigarettes. (Appen-
dix OA4). Respondent’s experts explained how a 
smoker becomes addicted to nicotine, including the 
development of nicotinic receptors in the brain, which 
create a demand for nicotine. An addicted smoker’s 
normal state is replaced with a state in which the 
smoker cannot feel normal unless the demand for 
nicotine is satisfied. (Campbell Tr. 1019; 1996). Ciga-
rette smoke is addictive because it is an inhaled form 
of nicotine which is easily absorbed. (Campbell Tr. 
1039). Addiction to nicotine is the root cause of COPD 
because nicotine is the reason that people smoke, 
which exposes the body to toxic substances over a 
long period of time. (Campbell Tr. 2443-44). Mrs. 
Campbell was addicted to nicotine (Campbell Tr. 
1002; 2379-80), and her addiction was the cause of 
repeated exposures to the toxins in smoke which led 
to her COPD and death. (Campbell Tr. 1565; 1573). 

 Mrs. Campbell smoked a variety of cigarette 
brands for which petitioners are legally responsible, 
including Marlboro, Winston, Viceroy, Pall Mall, Ben-
son & Hedges, Lucky Strike, L&M, Basic and Ches-
terfield. (Campbell Tr. 2657-61; 276-77). Although she 
smoked these brands during different periods of her 
life and for different lengths of time, respondent 
established that they all contributed to the mainte-
nance of her addiction, and to the development of her 
COPD. (Campbell Tr. 1587-91). As one of Mr. Camp-
bell’s experts explained, brand identification, in fact, 



18 

plays no role in the assessment of nicotine depend-
ence. (Campbell Tr. 1564-65). Any switch in brands 
would be insignificant. 

 One of respondent’s experts was the former 
director of applied research for Philip Morris. He 
testified that cigarettes are, in fact, designed to 
maintain a constant level of nicotine addiction, a 
state which the tobacco industry referred to as smok-
er “satisfaction.” (Campbell Tr. 2756; 1219). He and 
another expert testified that the industry has had the 
technology to remove nicotine from cigarettes for 
decades. If it did so, research has shown that most 
smokers would choose to stop smoking. (Campbell Tr. 
2755; 1203-04). Cigarettes are designed to addict and 
maintain the addiction of smokers despite their 
unreasonable danger. (Campbell Tr. 2807). Internal 
documents reveal that for Philip Morris, the cigarette 
is not a product but merely a package. The product is, 
in fact, nicotine. (Campbell Tr. 2777). Internal docu-
ments of R.J. Reynolds similarly reveal that for it, 
cigarettes are a vehicle for the delivery of nicotine, 
and that sales depend on delivering the right 
amounts of nicotine. (Campbell Tr. 1219-20). They 
likewise reveal that R.J. Reynolds can never be 
“comfortable selling a product which customers would 
stop using if they could” (i.e., if nicotine levels were 
too low or eliminated). (Campbell Tr. 1226). According 
to original research of respondent’s expert, 95% of 
adult smokers, in fact, regret their decision to smoke 
and would not choose to smoke if they “could do it 
over again.” (Campbell Tr. 1226). 
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 One of respondent’s experts explained how ciga-
rette smoke causes COPD, through the particles which 
cigarette smoke deposits. Those particles cause irri-
tation and inflammation, which progress over time. 
They damage the lungs’ ability to clear those particles 
and remove them, which leads to a thickening of the 
airways. Cigarette smoke also damages the alveoli, 
the small lung structures important for the exchange 
of gas in the lungs. As they are damaged and lost, the 
lungs lose their surface area, limiting the body’s 
ability to absorb oxygen and get rid of carbon dioxide. 
It is only when 90% of lung function is lost that a 
smoker becomes at risk for death from COPD. (Camp-
bell Tr. 1916-19). Cigarette smoke causes 95-99% of 
COPD (Campbell Tr. 2781), and there are 90,000 
deaths from COPD every year. (Campbell Tr. 1924). 

 According to the jury instructions, respondent 
was not entitled to the benefit of the Engle Phase I 
findings unless he proved that Mrs. Campbell was an 
Engle class member. If respondents’ proof on the 
question of class membership failed, the jury was told 
to return a defense verdict. Moreover, the jury was 
told that the Phase I findings did not establish any 
petitioners’ liability or the degree to which any peti-
tioner may have caused Mrs. Campbell’s death. 
(Appendix OA6-OA7). 

 The jury found in favor of respondent on the 
issues of class membership and against the defen-
dants on their limitations defense. The jury also 
found that the cigarettes manufactured by each 
defendant were a contributing cause of Mrs. Camp-
bell’s death. It apportioned 57% of the fault to Mrs. 
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Campbell, 39% to R.J. Reynolds, and 2% each to 
Philip Morris and Liggett. The jury found against 
respondent for his claims sounding in concealment 
and did not award punitive damages. (Appendix 
OA12-OA13). 

 Petitioners appealed the trial court’s judgment to 
the Florida First District Court of Appeal. They 
raised three issues, the due process issue raised here, 
adverse trial court rulings with respect to their 
limitations defense, and the purported excessiveness 
of the wrongful death damages. The court of appeal 
affirmed the trial court’s judgment by simply citing 
its decision in R.J. Reynolds Tobacco Co. v. Martin, 53 
So. 3d 1060 (Fla. 1st DCA 2010). 

--------------------------------- ♦ --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

I. THE PETITIONS ARE UNTIMELY 

 The petitions were filed on December 16, 2011. 
The order appealed was issued by the Florida First 
District Court of Appeal on March 14, 2011, and 
stated merely “Affirmed. R.J. Reynolds Tobacco Co. v. 
Martin, 53 So. 3d 1060 (Fla. 1st DCA 2010).” (Pet. 
1a). The type of decision issued is a per curiam affir-
mance with citation, or a “citation PCA.” Florida law 
does not give the Supreme Court of Florida jurisdic-
tion to review a citation PCA decision unless the 
decision it cites has already been accepted for review 
by the court. The decision cited in this case, Martin, 
was never accepted for review by the Supreme Court 
of Florida. Therefore, the highest court in Florida 
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which had jurisdiction over this case was the Florida 
First District Court of Appeal, and the petition to this 
Court had to be timely filed from the date of the court 
of appeal’s decision. 

 Supreme Court Rule 13.1 provides, in pertinent 
part: 

  Unless otherwise provided by law, a 
petition for a writ of certiorari to review a 
judgment in any case . . . entered by a state 
court of last resort . . . is timely when it is 
filed with the Clerk of this Court within 90 
days after entry of the judgment. A petition 
for a writ of certiorari seeking review of a 
judgment of a lower state court that is sub-
ject to discretionary review by the state court 
of last resort is timely when it is filed with 
the Clerk within 90 days after entry of the 
order denying discretionary review. 

The petitions are untimely under this rule. The 
petitions needed to be filed no later than Monday, 
June 13, 2011, yet the petitions were not filed until 
December 16, 2011, almost six months late. 

 In seeking review by the Supreme Court of 
Florida, petitioners asserted only “a contingent basis” 
for invoking the court’s jurisdiction: “Upon a grant of 
review in Martin, the Court would automatically 
obtain jurisdiction over Campbell, because Campbell 
would then be a per curiam affirmance citing a deci-
sion that is pending review by the [Florida Supreme] 
Court.” (Appendix OA19). Petitioners did not actually 
state a ground for Supreme Court jurisdiction. They 



22 

only requested a stay of proceedings in Campbell 
while jurisdiction was decided in Martin. Petitioners 
correctly acknowledged that the Supreme Court of 
Florida had no jurisdiction to review the court of 
appeal’s per curiam affirmance with citation, unless 
the Supreme Court of Florida first accepted Martin 
for review. Petitioners accordingly admitted that the 
Supreme Court of Florida would have to accept juris-
diction over Martin for it to become “pending” before 
that court. Despite that understanding, petitioners 
waited almost six months before filing this petition. 

 The Supreme Court of Florida is a court of lim-
ited jurisdiction, which “extends only to the narrow 
class of cases enumerated in Article V, Section 3(b) of 
the Florida Constitution,” and the court has “[t]ime 
and time again . . . noted the limitations on [its] 
review.” Mystan Marine, Inc. v. Harrington, 339 
So. 2d 200, 201 (Fla. 1976). Only one of the grounds 
enumerated in the Florida Constitution could have 
supported review by the supreme court. The court 

(3) May review any decision of a district 
court of appeal that expressly declares valid 
a state statute, or that expressly construes a 
provision of the state or federal constitution, 
or that expressly affects a class of constitu-
tional or state officers, or that expressly and 
directly conflicts with a decision of another 
district court of appeal or of the supreme 
court on the same question of law. (emphasis 
added). 

The petitions to this Court would be timely only if the 
petition filed with the Supreme Court of Florida was 
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“subject to discretionary review” by the Supreme 
Court of Florida under this provision. 

 In order to qualify for review under this provi-
sion, the district court’s decision would have to ex-
pressly and directly conflict with another court of 
appeal or with the Supreme Court of Florida. A 
citation PCA decision, however, does not qualify as a 
decision which expressly and directly conflicts with 
another decision. Persaud v. State, 838 So. 2d 529, 
531-32 (Fla. 2003) (Supreme Court does not have 
jurisdiction to review per curiam decisions of the 
district courts “that merely affirm with citations to 
cases not pending review” in supreme court). This is 
because express and direct conflicts must appear in 
the decision appealed, not the decision to which the 
appealed decision cites. Dodi Pub. Co. v. Editorial 
Am., S.A., 385 So. 2d 1369 (Fla. 1980). The citation 
PCA decision of the district court of appeal in this 
case did not, therefore, state a basis for jurisdiction 
with the Supreme Court of Florida. 

 Because the First District’s decision in this case 
was an “opinion containing only a citation to other 
case law,” that is, a citation PCA citing its decision in 
Martin, the dispositive question is whether Martin 
was “pending review” before the Supreme Court of 
Florida. The word “pending” has a very precise mean-
ing under Florida law. While Martin was “pending” in 
the sense that a notice to invoke the supreme court’s 
discretionary jurisdiction had been filed, the court 
refused to accept jurisdiction. (Martin Pet. App. 32a). 
As the Supreme Court of Florida explained in Harri-
son v. Hyster Co., 515 So. 2d 1279 (Fla. 1987), the 
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expression “pending review” refers “to a case in which 
the petition for jurisdictional review has been granted 
and the case is pending for disposition on the merits.” 
Id. at 1280.6 Martin had not been, and was not, 
accepted for review; as a result, it was never “pending 
review,” and the petitions to the Supreme Court of 
Florida were unauthorized because the court had no 
basis to accept jurisdiction. The Supreme Court of 
Florida has expressly recognized that it has jurisdic-
tion of a citation PCA decision only if the decision 
cited in the PCA decision (Martin) was “pending 
review” in the Supreme Court of Florida. The Florida 
Star v. B.J.F., 530 So. 2d 286, 288 n. 3 (Fla. 1988) 
(citing Jollie v. State, 405 So. 2d 418 (Fla. 1981)). 

 The clear impact of these decisions is that a case 
is not “pending review” in the Supreme Court of 
Florida unless the court accepts jurisdiction. This 

 
 6 The consequences of these well-established Florida 
precedents could have been avoided. Petitioners could have 
sought a 60-day extension for filing their petition to this court 
based on the district court’s decision date (March 14, 2011). The 
resulting total of 150 days would have given them sufficient 
time to file a petition to this Court, even after jurisdiction was 
refused in Martin (on July 19, 2011). Failing that, petitioners 
could have filed their petitions before this Court and sought a 
stay pending the disposition of Martin in the Supreme Court of 
Florida. Petitioners certainly have no greater rights than 
prisoners seeking federal habeas relief, for whom the rule 
applies with equal force. See Williams v. State, No. 3:08-cv-596-
J-12TEM, 2008 WL 5099694, *2-3 (M.D. Fla. Nov. 26, 2008) 
(citing Harrison) (deadline for filing petition for certiorari ran 
from district court’s disposition, not from the Supreme Court of 
Florida’s denial of review). 
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understanding explains the petitioners’ argument in 
their brief on jurisdiction to the Supreme Court of 
Florida that “[u]pon a grant of review in Martin, the 
Court would automatically obtain jurisdiction over 
Campbell, because Campbell would then be a per 
curiam affirmance citing a decision that is pending 
review by the Court,” and citing Jollie v. State, 405 
So. 2d 418 (Fla. 1981) (Appendix OA19). Consistent 
with petitioners’ acknowledgment, given that Martin 
was not accepted for review by the Supreme Court of 
Florida, the petitions for certiorari before this Court 
had to be filed by June 13, 2011, 90 days after the 
court of appeal’s decision became final on March 14, 
2011; and because they were not filed until December 
16, 2011, they are untimely.7 

 
 

 7 This analysis does not change because petitioners filed a 
motion to certify in the Florida First District Court of Appeal. 
This motion merely sought a basis to create jurisdiction in the 
Supreme Court of Florida. The motion did not seek to change 
the court’s decision on the merits. Under this Court’s Rule 13.3, 
only a motion for rehearing will toll the time to seek certiorari. 
The decision of the Florida First District Court of Appeal is 
included in two different versions in the petitions filed by Philip 
Morris and Liggett on one hand, and R.J. Reynolds on the other 
(appearing on page 1a in the appendices of both petitions). In 
the former version, there is a suggestion that petitioners moved 
for rehearing in the Florida First District Court of Appeal, and 
that their motion was denied. There was no such motion, 
however, and the court’s docket makes it clear that this refer-
ence (dated May 13, 2011) relates to petitioners’ motion for 
certification. Even if there had been a motion for rehearing, and 
it had been denied on May 13, 2011, the petitions would still be 
untimely. 
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II. THE ISSUE PRESENTED REMAINS UN-
DERDEVELOPED 

 For his argument on this point, respondent 
incorporates the arguments of the respondent in Hall 
(No. 11-755) in her brief in opposition, Point II. 

 
III. THE JUDGMENT DOES NOT CONFLICT 

WITH DUE PROCESS 

 A thorough review of the Engle record does not 
support the idea that the jury’s verdict concerning the 
unreasonable danger of cigarettes rested on discrete 
“defect theories” articulated by petitioners. Under the 
essential proofs of the class and even under the trial 
court’s explanation of the jury’s verdict, cigarettes 
containing nicotine which cause addiction and specific 
diseases identified by the class were unreasonably 
dangerous and defective. Petitioners suggest that the 
year-long Phase I trial was one in which the class 
articulated reason after reason why specific design 
features of cigarettes rendered specific cigarette types 
or brands defective under Florida law. What actually 
emerged was an exploration of the role that nicotine 
plays in securing smoker addiction and producing 
specific diseases through the repetitive exposures to 
the harmful chemicals in cigarette smoke. To the 
extent that discrete features of particular cigarettes 
mattered, they mattered to show how the defendants 
either enhanced nicotine addiction (in those instances 
when this was the defendants’ objective), or how they 
created the false impression that they were attempting 
to stave off addiction and disease (in those instances 
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when the defendants asserted they were making 
cigarettes safer through technological change). 

 Petitioners’ due process argument accordingly 
rests on a faulty premise, that the cigarettes smoked 
by Mrs. Campbell might not have contained the same 
dangers as those discussed during the Phase I trial. 
Petitioners’ characterization of the various design 
features as “alternative theories of wrongdoing” (Pet. 
21) (emphasis added), is a mischaracterization. Those 
design features did not, standing alone, constitute 
discrete defects in cigarettes. Rather, they either 
enhanced the addictiveness of cigarettes, or informed 
the jury of the methods used by the defendants to 
regulate nicotine uptake in smokers and make the 
simultaneous exposure to smoke possible for the 
smoker. The jury instructions and verdict form used 
in Phase I reveal that the focus remained on the 
addictive and disease-causing nature of cigarettes as 
the defect, and that was the way the case was argued 
to the jury. Moreover, as the individualized proof from 
the Campbell trial reveals, Mrs. Campbell’s smoking 
experience was one tailor-made for the application of 
the Phase I jury’s defect finding. Respondent proved 
overwhelmingly that Mrs. Campbell became addicted 
to nicotine contained in cigarettes, causing repetitive 
exposures to the chemicals in smoke that caused 
COPD, which in turn took her life. Mrs. Campbell’s 
status as a class member (which depended on her 
addiction and resulting disease) ensured that the 
Phase I finding of unreasonable danger and defect 
was properly applied. 
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 Application of the Phase I defect finding does not 
violate due process. Petitioners’ principal authority, 
Fayerweather v. Ritch, 195 U.S. 276 (1904), does not 
teach otherwise. In Fayerweather, the Court held that 
an earlier judgment was properly given res judicata 
effect even though there were no formal or special 
findings of fact. Thus, a true general verdict, which 
the Engle verdict was not, was nevertheless given res 
judicata effect through “an examination of the rec-
ord.” Id. at 307. Fayerweather restates the familiar 
principle upon which the Florida courts acted: “a 
question once adjudicated by a court of competent 
jurisdiction shall, except in direct proceedings to 
review, be considered finally settled and conclusive on 
the parties.” Id. at 299. 

 In Fayerweather, the case was tried before a 
court, rather than a jury, and the judge made no 
special findings of fact. Id. at 301-02. Each reviewing 
court, including this Court, examined the record, held 
the judgment issued must have considered the ques-
tion in dispute, and that there was sufficient evidence 
to sustain the judgment. Thus, this Court held that 
“the omission of special findings means nothing, for 
the judgment implies a finding of all necessary facts.” 
Id. at 307. It added, “[n]othing can be clearer from 
this record than that the question of the validity of 
the releases was not only before the state courts, but 
was considered and determined by them, and the 
regularity of the procedure sustained by the highest 
court of the state.” Id. at 308. 
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 The petitioners focus on a single line of dicta to 
seek this Court’s review: where “testimony was 
offered at the prior trial upon several distinct issues, 
the decision of any one of which would justify the 
verdict or judgment, then the conclusion must be that 
the prior decision is not an adjudication upon any 
particular issue or issues, and the plea of res judi- 
cata must fail.” Id. at 307. Based on this language, 
petitioners assert that the Phase I defect finding is 
too general. This Court, however, has repeatedly 
approved giving preclusive effect to general verdicts, 
indicating that Fayerweather did not establish the 
rule that petitioners suggest. See, e.g., Emich Motors 
Corp. v. General Motors Corp., 340 U.S. 558, 569-72 
(1951) (general verdict may be given preclusive effect 
after “examination of the record”); Hanover Shoe, Inc. 
v. United Shoe Machinery Corp., 392 U.S. 481, 484-85 
(1968) (general verdict in federal antitrust action 
given preclusive effect in subsequent private action 
for treble damages). 

 Petitioners’ arguments were recently rejected in 
Waggoner v. R.J. Reynolds, et al., Case No. 3:09- 
cv-10367-J-37JBT (M.D. Fla. Dec. 20, 2011). After 
reviewing what it termed “reasonably specific” jury 
findings, and holding the findings supported by the 
record, the court then examined Fayerweather. It 
concluded that Fayerweather neither establishes “a 
‘fundamental federal right’ to a strict application of 
traditional preclusion law,” nor “stand[s] for the 
broader proposition that an application of state 
preclusion law which fails to foreclose all alternate 
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theories of liability necessarily violates due process.” 
Id. at 38-39. The court rejected R.J. Reynolds’ claim 
that Fayerweather “expressly held” that giving con-
clusive determinative effect to a general judgment or 
verdict as “patently incorrect.” Id. Moreover, the 
Court found that “the federal common law of issue 
preclusion is not strictly coextensive with due pro-
cess.” Id. (citing Blonder-Tongue Laboratories, Inc. v. 
University of Ill. F., 402 U.S. 313, 323-27 (1971)). 

 Similar to the approach applied by the trial court 
in Mr. Campbell’s trial, Waggoner requires that a 
plaintiff prove that a plaintiff was addicted to an 
Engle defendants’ cigarettes containing nicotine, that 
addiction was the legal cause of her disease or death, 
that the disease manifested itself within the class 
membership time period, and that no other procedur-
al bar prevents her claim. In Mr. Campbell’s trial, the 
jury made specific findings as to each of these ele-
ments. Due process is not offended by the application 
of the Phase I defect finding in this setting. 

 For further argument on this point, respondent 
incorporates the arguments of the respondent in 
Martin (No. 11-754) in her brief in opposition, Point 
IV. 

 
IV. THIS CASE DOES NOT RAISE “AN IM-

PORTANT QUESTION OF FEDERAL LAW” 

 For his argument on this point, respondent 
incorporates the arguments of the respondent in 
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Martin (No. 11-754) in her brief in opposition, Point 
III. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 This Court should deny the petitions for certiorari. 

Respectfully submitted, 
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IN THE CIRCUIT COURT OF THE 
FIRST JUDICIAL CIRCUIT 

IN AND FOR ESCAMBIA COUNTY, FLORIDA 

CIVIL DIVISION 

IN RE: ENGLE PROGENY CASES 

TOBACCO LITIGATION 

 CASE NO: 2008-CA-80000 

Pertains to Campbell, Case No: 2008 CA 2147, Div. K 
 / 
 

VOLUME VII 

 Trial held in the above-styled cause before the 
Honorable Terry D. Terrell, Circuit Court Judge, on 
the 30th day of July, 2009, commencing at 1:15 p.m., 
at Governmental Center, Pensacola, Florida, reported 
by Candice Martin, Registered Professional Reporter, 
Certified Realtime Reporter. 

*    *    * 

  [906] MR. SALES: Thank you, Your Honor. 
Members of the Jury, at this time the plaintiff would 
like to introduce the following stipulated facts agreed 
to by the parties in advance of trial. 

 First stipulated fact is that of the marriage 
between the plaintiff, that’s Mr. Campbell, and the 
decedent, that’s Mrs. Campbell. 

 Second stipulated and agreed-upon fact is that 
Betty Jean Campbell was a Florida citizen and 
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resident from the date of her birth in 1942 until her 
death in 2006. 

 The parties have stipulated and agreed in ad-
vance of trial that the plaintiff has been a Florida 
citizen, Mr. Campbell, and resident continuously from 
the date of his birth to the present. 

 The parties have stipulated and agreed in ad-
vance [907] of trial that Mrs. Campbell died on Feb-
ruary 6, 2006 at the age of 64. 

 The parties have agreed in advance of trial that 
R.J. Reynolds has successor or potential liability for 
plaintiff ’s alleged injuries arising in connection with 
the use of Lucky Strike, or Viceroy cigarettes smoked 
by Mrs. Campbell. 

 The parties agree and stipulate that R.J. Reyn-
olds has manufactured Winston cigarettes since the 
brand was introduced. 

 The parties have agreed and stipulate that at all 
relevant times Philip Morris USA or its successors or 
predecessors have manufactured Marlboro, Merit, 
Virginia Slims and Basic cigarettes. 

 The parties have agreed and stipulated that to 
the extent that Mrs. Campbell may have smoked 
Chesterfield and/or L&M cigarettes, that Liggett 
Group, LLC, has successor or potential liability for 
plaintiff ’s alleged injuries arising in connection with 
the use of Chesterfield or L&M cigarettes that were 
smoked by Mrs. Campbell. 
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 The parties have stipulated and agreed in ad-
vance of trial that nicotine in cigarettes is addictive. 

 Finally, the parties have stipulated and agreed in 
advance of trial that Betty Jean Campbell was not 
[908] known to smoke any cigarette brands other 
than Parliament, Lucky Strike, Chesterfield, Marl-
boro, Doral, Winston, Rally, Viceroy, L&M, Basic, 
305s, Merit, Virginia Slims, or Benson & Hedges. 

 Although it is not agreed that Betty Jean Camp-
bell smoked each of the aforementioned brands – I 
skipped over one I want to go back to – the parties 
agree in advance, agreed in advance of trial that to 
the extent that Mrs. Campbell may have smoked 
Benson & Hedges cigarettes, those cigarettes were 
manufactured by Philip Morris USA or its successors 
and predecessors. 

 That concludes the reading of the parties’ stipu-
lations, Your Honor. And at this time with the Court’s 
– if it please the Court, the plaintiff would call Dr. 
Michael Cummings. 

*    *    * 
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IN THE CIRCUIT COURT FOR THE 
FIRST JUDICIAL CIRCUIT IN AND FOR 

ESCAMBIA COUNTY, FLORIDA 
CIVIL DIVISION 

IN RE: ENGLE PROGENY CASES 
 TOBACCO LITIGATION 

CASE NO. 2008 CA 80000 

Pertains to: 
Campbell, Case No.:2008 CA 2147 
  
 

VOLUME XXXIV 

 Proceedings held in the above-styled cause before 
the Honorable Terry D. Terrell, Circuit Court Judge, 
on the 19th day of August, 2009, commencing at 8:30 
a.m., at the M.C. Blanchard Judicial Center, 190 
Governmental Center, Pensacola, Florida, reported by 
Angela E. Harrell, Registered Professional Reporter. 

*    *    * 

 [4461] The first issue for your determination is 
whether Betty Jean Campbell was a member of the 
Engle class. To prove Mrs. Campbell was a member of 
the Engle class, Mr. Campbell must prove by the 
greater weight of the evidence that Mrs. Campbell 
was addicted to cigarettes that contained nicotine, 
that her alleged addiction was the legal cause of her 
death and that her  chronic obstructive pulmonary 
disease, COPD, manifested itself on or before Novem-
ber 21, 1996. 
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 If you decide that Mr. – excuse me, it should be 
Mrs. Campbell. If you decide that Mrs. Campbell was 
a member of the Engle class, I instruct you that the 
following matters have previously been determined. 

 [4462] One, smoking cigarettes causes chronic 
obstructive pulmonary disease or COPD. 

 Two, nicotine in cigarettes is addictive. 

 Three, defendants placed cigarettes on the mar-
ket that were defective and unreasonably dangerous. 

 Four, defendants concealed or omitted material 
information, not otherwise known or available, know-
ing that the material was false or misleading, or 
failed to disclose a material fact concerning the 
health effects or addictive nature of smoking ciga-
rettes or both. 

 Five, defendants R.J. Reynolds Tobacco Company, 
Philip Morris USA, Inc. and Liggett Group LLC, with 
one another or other corporations, agreed to conceal 
or omit information regarding the health effects of 
cigarettes or their addictive nature with the intention 
that smokers and the public rely on this information 
to their detriment. 

 Those other corporations include Lorillard Tobac-
co Company, Lorillard, Inc., Brown and Williamson 
Tobacco Corporation, individually and as successor to 
the American Tobacco Company, the Council for 
Tobacco Research USA, Inc. and the [4463] Tobacco 
Institute, Inc. 
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 Defendants R.J. Reynolds Tobacco Company, 
Philip Morris USA, Inc. and Liggett Group LLC are 
legally responsible for the acts of one another and 
those named above as long as those acts were for the 
purpose of concealing or omitting material infor-
mation regarding the health effects or addictive 
nature of smoking cigarettes, or both, in the further-
ance of the agreement. 

 If you determine that Mrs. Campbell meets all 
the requirements to be a member of the Engle class, 
then the above listed findings are binding on you, the 
Court, and the parties. The findings may not be 
denied or questioned. 

 If you determine that Mrs. Campbell does not 
meet the requirements to be a member of the Engle 
class, then these findings do not apply and must not 
be considered in this lawsuit. 

 The findings I have described to you do not 
establish that any one of the defendants, R.J. Reyn-
olds Tobacco Company, Philip Morris USA, Inc. or 
Liggett Group LLC is liable to Mrs. Campbell, nor do 
they establish whether Betty Jean Campbell was 
injured by any of the defendants’ conduct or the 
degree, if any, to which any defendant’s [4464] con-
duct was the sole or contributing cause of Betty Jean 
Campbell’s death. The findings establish only what 
they expressly state, and you must not speculate or 
guess as to the basis for the findings. 

 Addiction is a legal cause of death if it directly 
and in a natural and continuous sequence produces or 
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contributes substantially to producing such death so 
that it can reasonably be said that but for the addic-
tion to cigarettes containing nicotine, the death would 
not have occurred. 

 In order to be regarded as a legal cause of death, 
addiction need not be the only cause. Addiction may 
be a legal cause of death even though it operates in 
combination with the act of another, or some other 
cause, if such other cause occurs at the same time as 
the addiction, and the addiction contributes substan-
tially to producing such death. 

 If the greater weight of the evidence does not 
support the claim of the estate of Betty Jean Camp-
bell, that she is a member of the Engle class, then 
your verdict should be for defendants R.J. Reynolds 
Tobacco Company, Philip Morris USA, [4465] Inc. and 
Liggett Group LLC. 

 If, however, the greater weight of the evidence 
does support the claim of Mr. Campbell’s that Betty 
Jean Campbell was a member of the Engle class, then 
you shall consider the defense raised by the defen-
dants. On the defense, the issue for your determina-
tion is whether Betty Jean Campbell knew, or by the 
use of reasonable care should have known on or 
before May 5, 1990 that she had chronic obstructive 
pulmonary disease or COPD, and that there was a 
reasonable possibility that the injury or damage was 
caused by smoking cigarettes. 

 If the greater weight of the evidence supports 
this defense, Mr. Campbell’s claims are time barred 
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and your verdict is for defendants. If, however, the 
greater weight of the evidence does not support this 
defense of defendants R.J. Reynolds Tobacco Compa-
ny, Philip Morris USA, Inc. and Liggett Group LLC, 
your verdict should be for Mr. Campbell in the 
amount of his damages. 

 The next issue for your determination is whether 
smoking cigarettes manufactured by each of the 
defendants, R.J. Reynolds Tobacco Company, Philip 
Morris USA, Inc. and Liggett Group LLC was [4466] 
a legal cause of Mrs. Campbell’s death. Smoking 
cigarettes manufactured by each of the defendants 
was a legal cause of death if it directly and in a 
natural and continuous sequence produces or con-
tributes substantially to producing such death, so 
that it can reasonably be said that but for smoking 
cigarettes manufactured by each of the defendants, 
the death would not have occurred. 

 In order to be regarded as a legal cause of death, 
Betty Jean Campbell’s smoking cigarettes manufac-
tured by each of the defendants, R.J. Reynolds Tobac-
co Company, Philip Morris USA, Inc. and Liggett 
Group LLC, need not be the only cause. Cigarettes 
manufactured by defendants may be a legal cause of 
death even though it operates in combination with 
the act of another or some other cause, if such other 
cause occurs at the same time as cigarettes manufac-
tured by defendants, . . . if Betty Jean Campbell’s 
smoking cigarettes manufactured by defendants 
contributes substantially to producing such death. 
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 If the greater weight of the evidence does [4467] 
not support Mr. Campbell’s claim on this issue as to 
one or more defendants, your verdict on this issue 
should be for that defendant or those defendants. If 
the greater weight of the evidence does support Mr. 
Campbell’s claim on this issue as to one or more de-
fendants, your verdict on this issue should be for Mr. 
Campbell as to that defendant or those defendants. 

 “Greater weight of the evidence” means the more 
persuasive and convincing force and effect of the 
entire evidence in the case. 

 The plaintiff has admitted that Betty Jean 
Campbell’s acts relating to the duration and frequen-
cy of her efforts to stop smoking were a partial cause 
of her death. 

 Each defendant, R.J. Reynolds Tobacco Company, 
Philip Morris USA, Inc. and Liggett Group LLC 
denies that its acts or omissions contributed to caus-
ing Betty Jean Campbell’s death. 

 The next issue for your determination is compar-
ative fault. You must determine whether each de-
fendant was at fault, and if so, whether such fault 
was a contributing legal cause of the injury com-
plained of, and write on the verdict [4468] form a 
percentage of responsibility of each of the defendants 
and for Mrs. Campbell. 

*    *    * 
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IN THE CIRCUIT COURT OF 
THE FIRST JUDICIAL CIRCUIT 
ESCAMBIA COUNTY, FLORIDA 

CIVIL DIVISION 
 
FRANKLIN D, CAMPBELL, SR., 
as Personal Representative of  
the Estate of BETTY JEAN 
CAMPBELL, 

   Plaintiff, 

v. 

R.J. REYNOLDS TOBACCO 
COMPANY, et al. 

   Defendants. 

Case No. 2008 CA 
2147, Division K 

 
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

PHASE I VERDICT 

(Filed Aug. 19, 2009) 
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

 We, the Jury, return the following verdict: 

 1. Was Betty Jean Campbell addicted to ciga-
rettes containing nicotine, and if so, was such addic-
tion a legal cause of her death? 

YES       NO ___ 

 (If you answered “NO” to question 1, your verdict 
is for the Defendants and you should proceed no 
further except to date and sign the verdict form and 
return it to the courtroom. If you answered “YES” to 
question 1, please answer question 2.) 
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 2. Did Betty Jean Campbell’s chronic obstruc-
tive pulmonary disease or COPD manifest itself on or 
before November 21, 1996? 

YES       NO ___ 

 (If you answered “NO” to question 2, your verdict 
is for the Defendants and you should proceed no 
further except to date and sign the verdict form and 
return it to the courtroom. If you answered “YES” to 
question 2, please answer question 3.) 

 3. Did Betty Jean Campbell know, or by the use 
of reasonable care should she have known, on or 
before May 5, 1990, that she had chronic obstructive 
pulmonary disease or COPD, and that there was a 
reasonable possibility that her chronic obstructive 
pulmonary disease or COPD was caused by smoking 
cigarettes? 

YES ___   NO      

 (If you answered “YES” to question 3, your 
verdict is for the Defendants and you should proceed 
no further except to date and sign the verdict 
form and return it to the courtroom. If you answered 
“NO” to question 3, please answer Question 4.) 

 4. As to each Defendant, was smoking ciga-
rettes manufactured by that Defendant a legal cause 
of Betty Jean Campbell’s death? 

 R.J. Reynolds Tobacco  
   Company YES      NO ___ 

 Philip Morris USA Inc. YES      NO ___ 
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 Liggett Group LLC YES      NO ___ 

 (If you answered “NO” to Question 4 for a De-
fendant, you should enter a zero for that Defendant 
in response to Question 5.) 

 5. Please state the percentage of any fault that 
was a legal cause of Betty Jean Campbell’s death that 
you charge to: 

 R.J. REYNOLDS TOBACCO COMPANY 39% 
 PHILIP MORRIS USA, INC.  2%  
 LIGGETT GROUP, LLC  2% 
 BETTY JEAN CAMPBELL 57% 

 (The total of percentages must be 100%.) 

 6. What is the total amount (100%) of any 
damages sustained by Franklin Campbell, Sr., caused 
by the death of his wife, Betty Jean Campbell? 

 Total Damages $7,800,00.00 

 (In determining the total amount of damages, do 
not make any reduction because of the fault of Betty 
Jean Campbell. The Court, in entering judgment, will 
make an appropriate reduction in the damages 
awarded.) 

 7. Was the agreement among R.J. Reynolds 
Tobacco Company, Philip Morris USA, Inc., Liggett 
Group, LLC, other cigarette manufacturers, the 
Council for Tobacco Research and the Tobacco Insti-
tute to conceal or omit information regarding the 
health effects of cigarettes or their addictive nature a 
legal cause of the death of Betty Jean Campbell? 
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YES ___   NO      

 (If you answered “YES” to Question 7, please 
proceed to Question 8. If you answered “NO,” please 
date and sign the verdict form and return it to the 
courtroom.) 

 8. As to each Defendant, under the circum-
stances of Plaintiff ’s claim, state whether punitive 
damages are warranted against any Defendant: 

 R.J. Reynolds Tobacco Company Yes ___ No ___ 

 Philip Morris USA Inc. Yes ___ No ___ 

 Liggett Group LLC Yes ___ No ___ 

 (Please date and sign the verdict form) 

 SO SAY WE ALL THIS 19 DAY OF August, 2009. 

 /s/ Zachery M. Turman
  FOREPERSON
 
 Zachery M. Turman
 FOREPERSON’S 

 PRINTED NAME 
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Case No. SC11-1143 
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

IN THE SUPREME COURT 
STATE OF FLORIDA 

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

R.J. REYNOLDS TOBACCO COMPANY, 
PHILIP MORRIS USA INC., AND LIGGETT GROUP LLC, 

Defendants/Petitioners, 

V.  

FRANKLIN D. CAMPBELL, SR., AS PERSONAL REPRE- 
SENTATIVE OF THE ESTATE OF BETTY JEAN CAMPBELL, 

Plaintiff/Respondent. 

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

ON DISCRETIONARY REVIEW FROM A DECISION 
OF THE FIRST DISTRICT COURT OF APPEAL 

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

BRIEF ON JURISDICTION AND FOR 
A STAY OF PETITIONERS R.J. REYNOLDS 

TOBACCO COMPANY, PHILIP MORRIS 
USA INC., AND LIGGETT GROUP LLC 

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

Gregory G. Katsas 
Fla. Bar No. 89091 
JONES DAY 
51 Louisiana Avenue, N.W.  
Washington, DC  
 20001-2113  
Telephone: (202) 879-3463  
Facsimile: (202) 626-1700 

Kenneth J. Reilly
Fla. Bar No. 157082 
SHOOK, HARDY & BACON 
201 South Biscayne Blvd.,
 Suite 2400  
Miami, FL 33131 
Counsel for Philip Morris
 USA Inc.   
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Larry Hill, Esq. 
Fla. Bar No. 173908 
Charles F. Beall, Jr., Esq. 
Fla. Bar No. 066494 
MOORE, HILL & 
WESTMORELAND, P.A. 
P.O. Box 13290  
Pensacola, FL 32591-3290 
Phone: (850) 434-3541  
Counsel for R.J. Reynolds  
 Tobacco Company 

Karen H. Curtis
Fla. Bar No, 257923 
CLARKE SILVERGLATE, P.A. 
799 Brickell Plaza,  
 Suite 900  
Miami, FL 33133 

Kelly A. Luther 
Fla. Bar No. 870780 
KASOWITZ, BENSON, ET AL.
1440 Brickell Avenue,  
 Suite 1420  
Miami, FL 33131 
Counsel for Liggett  
 Group LLC 
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STATEMENT OF THE CASE AND FACTS 

 In Engle v. Liggett Group, Inc., 945 So. 2d 1246 
(Fla. 2006), this Court decertified a class action against 
cigarette manufacturers, but allowed individual class 
members to bring subsequent “progeny” suits in which 
certain jury findings from Engle would have “res judi-
cata effect.” Id. at 1269. In R.J. Reynolds Tobacco Co. 
v. Martin, 53 So. 3d 1060 (Fla. 1st DCA 2010) – 
a case currently being considered for review by 
this Court (R.J. Reynolds Tobacco Co. v. Martin, No. 
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SC11-483 (Fla., notice filed Mar. 14, 2011, designated 
high-profile Mar. 15, 2011)) – the First District Court 
of Appeal held that those findings automatically 
“establish the conduct elements” of all Engle progeny 
members’ claims, such that “individual Engle plain-
tiffs need not independently prove up those elements 
or demonstrate the relevance of the findings to their 
lawsuits.” 53 So. 3d at 1069. 

 This Engle progeny suit comes to this Court 
on the heels of Martin. In this action, Respondent 
Franklin Campbell alleged that Petitioners R.J. 
Reynolds Tobacco Company, Philip Morris USA Inc., 
and Liggett Group LLC, were liable for the death of 
his wife, a cigarette smoker, and asserted claims for 
strict liability, fraudulent concealment and conspiracy 
to fraudulently conceal. As in Martin, the trial court 
did not require the jury to find the tortious-conduct 
elements for any of these claims (e.g., that the ciga-
rettes smoked by Mrs. Campbell contained a defect). 
The jury found for Mr. Campbell on the first claim 
and for Petitioners on the other two; it assigned 
various portions of fault to the decedent and each of 
three Petitioners and assessed $7.8 million dollars in 
compensatory damages. The trial court reduced and 
allocated the damages award in accordance with the 
comparative fault assignment and entered final 
judgment for Mr. Campbell. 

 On appeal, the First District Court of Appeal 
entered a per curiam affirmance with a citation to 
Martin. See Appendix. Petitioners moved for certifica-
tion of the Campbell decision as one that passed on a 
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question of great public importance, and the Court of 
Appeal denied that motion. Petitioners then filed a 
notice to invoke this Court’s jurisdiction to review 
Campbell. 

 
SUMMARY OF THE ARGUMENT 

 If this Court should accept Martin for review, it 
will have jurisdiction over this case under the settled 
rule that it may review a per curiam affirmance that 
cites as precedent a decision pending review by this 
Court. The Court should thus stay the resolution of 
this case until it has resolved Martin. 

 
ARGUMENT 

I. THE COURT WILL HAVE JURISDICTION 
OVER THIS CASE IF IT ACCEPTS REVIEW 
OF MARTIN AND THUS SHOULD STAY 
PROCEEDINGS UNTIL IT DISPOSES OF 
MARTIN. 

 Thirty years ago, this Court recognized that it 
has discretionary jurisdiction to review a per curiam 
affirmance with citation if the cited decision is pend-
ing review by this Court. Jollie v. State, 405 So. 2d 
418, 421 (Fla. 1981). Since then, the Court has rou-
tinely exercised that jurisdiction to ensure that simi-
lar cases receive similar treatment. See, e.g., Collins 
v. State, 26 So. 3d 1287 (Fla. 2009). 

 The First District’s Campbell decision is a per 
curiam affirmance citing Martin. At present, this 



OA19 

Court is still considering whether to grant review in 
Martin. Upon a grant of review in Martin, the Court 
would automatically obtain jurisdiction over Camp-
bell, because Campbell would then be a per curiam 
affirmance citing a decision that is pending review by 
the Court. See Jollie, 405 So. 2d at 421. Consistent 
with its established practice in this procedural pos-
ture, the Court should stay all proceedings in Camp-
bell until such time as it disposes of Martin. See, e.g., 
Int’l Paper Co. v. Fla. Dep’t of Revenue, No. SC04-238 
(Fla. May 20, 2004) (order staying proceedings in a tag 
case that was filed before the lead case was accepted 
for review); Reuter v. McKenzie Check Advance of Fla., 
LLC, No. SCO2-2192 (Fla. Mar. 10, 2003) (same). 
Depending on how the Court disposes of Martin, it 
would then quash Campbell and remand to the First 
District for reconsideration in light of Martin, or take 
some other appropriate action. See, e.g., Kanarek v. 
Sullivan, No. SC10-1196 (Fla. June 2, 2011). 

 
CONCLUSION 

 For the foregoing reasons, if this Court accepts 
review in Martin, it will have jurisdiction over this case. 
It should follow its normal practice in these circum-
stances by staying proceedings in Campbell until it 
has disposed of Martin, and issuing a further order 
in this case in accordance with Martin’s disposition. 
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