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REPLY BRIEF FOR PETITIONER 
In its traditional formulation, the law of issue prec-

lusion prohibits the re-litigation of issues “‘actually 
litigated and resolved’” in a prior case.  Taylor v. 
Sturgell, 553 U.S. 880, 892 (2008) (citation omitted).  
In this case, by contrast, the Florida First District 
Court of Appeal precluded Reynolds from litigating 
issues that the jury in Engle v. Liggett Group, Inc., 
945 So. 2d 1246 (Fla. 2006), may not have resolved 
against it.  As Reynolds’s petition shows, the First 
District’s novel preclusion standard—encompassing 
all factual issues that the Engle jury reasonably 
could have resolved against Reynolds—warrants fur-
ther review.  First, that holding conflicts with the 
due-process limits on issue preclusion established in 
Fayerweather v. Ritch, 195 U.S. 276 (1904).  Second, 
it departs from a common-law protection uniformly 
followed both when the Fourteenth Amendment was 
adopted and today.  Third, it directly controls thou-
sands of pending cases, and has already led to over 
$375 million in judgments against the Engle defen-
dants. 

The brief in opposition confirms the urgent need 
for review.  Ms. Martin fails to defend the decision 
below on its own reasoning, conjures up imaginary 
vehicle problems, and ignores thousands of affected 
cases and hundreds of millions of dollars in pending 
judgments.  The petition should be granted. 
I. THIS CASE PROVIDES AN IDEAL VEHICLE 

TO RESOLVE THE QUESTION PRESENTED 
Ms. Martin begins by arguing that this case does 

not cleanly raise its question presented.  She notes 
that her trial was a “highly contested matter[]” in 
which she did “not solely rely[]” on the Engle findings 
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to establish her claims.  Opp. 19-23.  That Ms. Martin 
had to prove some elements of her claims is entirely 
beside the point.  She concedes that she did not have 
to prove the tortious-conduct elements (Opp. 10), 
which is the gravamen of the due-process problem.  
Moreover, that Ms. Martin may have presented evi-
dence of tortious conduct (Opp. 20) is also irrelevant.  
Whatever the evidence, the jury was instructed that 
the defect, negligence, concealment, and conspiracy 
elements of Ms. Martin’s individual claims were es-
tablished by prior findings that could not “be denied 
or questioned.”  Pet. App. 289a.  As explained in the 
petition, the Engle jury did not discernibly resolve 
those elements, and the Martin jury was expressly 
forbidden from doing so.  

Ms. Martin responds that the Engle findings 
reached “all nicotine-containing cigarettes sold dur-
ing the time Mr. Martin was smoking.”  Opp. 22 (em-
phasis added).  In other words, she claims that the 
defect, negligence, concealment, and conspiracy find-
ings in Engle applied to all cigarettes sold between 
1953 and 1995.  But the Engle class expressly dis-
avowed that it was attacking the sale of all cigarettes 
(Pet. App. 209a), as that unbounded theory would 
have been subject to the preemption argument that 
Congress had “foreclosed the removal of tobacco 
products from the market,” FDA v. Brown & Wil-
liamson Tobacco Corp., 529 U.S. 120, 137 (2000).  
See, e.g., Liggett Grp., Inc. v. Davis, 973 So. 2d 467, 
472 (Fla. Dist. Ct. App. 2007) (holding that a tort 
“claim based on [a manufacturer’s] mere continuing 
to manufacture cigarettes is barred by conflict 
preemption”).  In any event, the First District did not 
rely on Ms. Martin’s broad view of the Engle findings, 
and that view flatly conflicts with the Engle record. 
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Despite Ms. Martin’s suggestion, the  First District 
did not review the Engle trial record to conclude that 
the Engle findings actually encompassed all ciga-
rettes (or those brands smoked by Mr. Martin).  In-
deed, the First District held that it need not examine 
the record at all: “we do not agree [that] every Engle 
plaintiff must trot out the class action trial transcript 
to prove applicability of the Phase I findings” to their 
claims.  Pet. App. 12a (rejecting Brown v. R.J. Rey-
nolds Tobacco Co., 611 F.3d 1324, 1335-36 (11th Cir. 
2010) (“Bernice Brown”)).  Instead, the First District 
adopted an unprecedented rule for issue preclusion.  
As explained in the petition (at 18-19, 31-32), that 
court held that the Engle trial court’s Omnibus Order 
denying the defendants’ directed-verdict motion es-
tablished the requisite “evidentiary foundation” for 
issue preclusion.  Pet. App. 14a.  The First District 
thus incorporated the directed-verdict standard—
whether sufficient evidence existed for a reasonable 
jury to find the particular fact—into the law of issue 
preclusion.  This case presents the pure legal ques-
tion whether due process permits that lax standard 
for precluding litigation of otherwise disputed issues.  

Nor does the Engle record support Ms. Martin’s as-
sertion.  As the Eleventh Circuit explained, the find-
ings themselves do not necessarily encompass all cig-
arettes.  Bernice Brown, 611 F.3d at 1335.  Moreover, 
the Engle record shows that the findings could have 
rested on many alternative allegations not encom-
passing the unfiltered cigarettes smoked by Mr. Mar-
tin, such as allegations about the defective design 
and fraudulent marketing of light or filtered ciga-
rettes.  See Pet. 9-11, 25-26.  Contrary to Ms. Mar-
tin’s assertion that “alternative ‘defect theories’ . . . 
were never argued to the [Engle] jury” (Opp. 17), the 
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Engle class itself, in proposed jury instructions, con-
firmed their allegations that cigarettes “were defec-
tive and unreasonably dangerous to smokers for sev-
eral alternative reasons.”  Pet. App. 211a (emphasis 
added).  And the class’s opposition to the directed-
verdict motion alleged that “there was evidence of 
numerous defects.”  Pet. App. 218a (emphasis added).     

Ms. Martin fares no better with her argument 
(Opp. 22-23) that the Omnibus Order shows that the 
Engle jury “specifically found that Lucky Strike” cig-
arettes were defective.  The cited portion of the Order 
merely lists the various cigarettes that “each of the 
plaintiff[] class representatives were alleged to have 
smoked.”  Pet. App. 123a.  It does not purport to show 
that the Engle findings applied to all of those brands.  
Moreover, the Phase II-A verdict form did not ask the 
jury to identify which brands or types of cigarettes it 
found defective, much less to distinguish between 
brands manufactured by the American Tobacco Com-
pany (the maker of Lucky Strikes) and the Brown & 
Williamson Tobacco Corporation (which had bought 
American).  To the contrary, because the Phase II-A 
verdict form asked the jury to assess liability only as 
to “Brown & Williamson Tobacco Corporation, 
[i]ndividually and as successor by merger to the 
American Tobacco Company” (Reply App. 3a), the ad-
verse Phase II-A verdicts could have rested on any 
American or B&W brand smoked by the class repre-
sentative at issue.  Finally, and most critically, the 
Omnibus Order itself goes on to explain that the En-
gle jury could have found cigarettes defective “in 
many ways” that would not apply to Mr. Martin’s un-
filtered cigarettes, such as misplaced air holes in 
some filters and dangerous glass fibers in others.  
Pet. App. 124a.   
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II. THE CONCEALMENT AND CONSPIRACY 
FINDINGS CANNOT BE INDEPENDENTLY 
JUSTIFIED 

Ms. Martin next argues that the question pre-
sented does not affect her concealment and conspira-
cy claims.  Opp. 23-25.  She notes that, in Engle, the 
concealment and conspiracy findings specifically ad-
dressed individual and concerted concealment of in-
formation regarding “the health effects and/or addic-
tive nature of smoking.”  Pet. App. 197a (concealment 
finding); see also Pet. App. 199a (conspiracy finding).  
But as explained in the petition (at 10-11), the Engle 
class raised alternative allegations that the defen-
dants concealed such information regarding health 
and addiction, and many of those allegations have no 
possible application to Mr. Martin.  For example, the 
class made lengthy evidentiary submissions that de-
fendants concealed that light cigarettes are not safer, 
because smokers compensate for reduced nicotine 
yields by smoking more.  Similarly, the class alleged 
that the defendants concealed the use of ammonia to 
enhance the addictiveness of certain brands other 
than Lucky Strikes.  Because the concealment and 
conspiracy findings could rest on allegations inap-
plicable to this case, Ms. Martin’s concealment and 
conspiracy claims squarely implicate the question 
presented. 

Alternatively, Ms. Martin suggests that her jury 
must have independently found all of the necessary 
elements of her claims.  Opp. 25-26.  That is incor-
rect.  Even putting aside the fact that the Martin jury 
was instructed to take concealment and conspiracy as 
a given (Pet. App. 289a), a finding that Mr. Martin 
relied on statements by Reynolds or its co-defendants 
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“that omitted material information concerning the 
health effects of cigarettes or their addictive nature” 
(Pet. App. 294a) is not remotely sufficient to establish 
liability for fraudulent concealment under Florida 
law.  Among other things, that finding does not ad-
dress essential elements of scienter and intent to in-
duce reliance.  Pet. App. 13a.  Finally, as to the con-
spiracy claim, Ms. Martin fails to explain how her 
jury, without knowing the scope of the conspiracy 
found in Engle (for example, whether it was limited 
to concealment of health information about light cig-
arettes), could possibly determine whether particular 
acts were taken “in furtherance” of it.  Opp. 25. 
III. THE PETITION RAISES AN IMPORTANT 

LEGAL ISSUE AFFECTING THOUSANDS 
OF CASES 

Ms. Martin offers three unpersuasive reasons why 
the question presented is unimportant.  

A. Ms. Martin claims that the due-process viola-
tion here is “unique” and unlikely to recur.  Opp. 27-
28.  But the decision below governs thousands of En-
gle progeny cases.  See Pardo v. State, 596 So. 2d 665, 
666 (Fla. 1992).  In only a tiny fraction of them, it has 
led to some $375 million in adverse judgments 
against the Engle defendants.  Such consequential 
impacts on “a large number of cases” have always 
justified review.  Fed. Sav. & Loan Ins. Corp. v. Tick-
tin, 490 U.S. 82, 84 (1989).  Moreover, as explained 
by the multiple amici supporting Reynolds, the ques-
tion presented has national significance even beyond 
the thousands of Engle progeny cases.  

B. Ms. Martin next argues that the First District 
merely “misapplied a correct principle of law” by 
“treating as actually litigated facts RJR believes re-
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main unproven.”  Opp. 31.  But as explained above, 
that court did not misapply the traditional rule that 
issue preclusion attaches only to facts discernibly re-
solved in a prior proceeding.  Instead, it created an 
unprecedented new rule extending preclusion to facts 
that reasonably could have been so resolved.  This 
case thus involves the pure legal question whether 
that preclusion rule comports with due process.     

In her argument on this point (Opp. 29-30), Ms. 
Martin conflates claim and issue preclusion.  She 
seeks to harmonize the decision below with the rule 
that, “‘[u]nder res judicata, a final judgment on the 
merits of an action precludes the parties or their pri-
vies from relitigating issues that were or could have 
been raised in that action.’”  Opp. 30 (quoting Kremer 
v. Chem. Constr. Corp., 456 U.S. 461, 466 n.6 (1982) 
(emphasis added)).  As the rest of the Kremer foot-
note shows, the Court was discussing the claim-
preclusion branch of “res judicata,” which is not at 
issue here.  Despite announcing three different prec-
lusion standards for Engle progeny litigation, the ap-
pellate courts agree that this case involves the per-
missible scope of “issue preclusion” or “collateral es-
toppel.”  Pet. App. 12a; R.J. Reynolds Tobacco Co. v. 
Brown, 70 So. 3d 707, 715 (Fla. Dist. Ct. App. 2011) 
(“Jimmie Brown”); Bernice Brown, 611 F.3d at 1333.   

C. Ms. Martin lastly claims that “equity advises 
against granting the petition,” because “the parties 
always assumed the Engle findings would have res 
judicata effect.”  Opp. 31-32.  But the Engle defen-
dants argued only that a defense verdict would have 
barred class members from litigating individual 
claims in the future, because a prior jury would have 
rejected necessary elements of those claims.  That ar-
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gument for the traditional application of preclusion 
law does not somehow estop Reynolds from challeng-
ing the unconstitutional expansion of issue preclusion 
wrought by the decision below.   
IV. THE PRECLUSION RULE APPLIED IN THIS 

CASE DOES NOT COMPORT WITH DUE 
PROCESS 

Ms. Martin errs in her perfunctory, final argument 
(Opp. 32-36) that the First District’s ruling does not 
conflict with Fayerweather or due process.   

Ms. Martin begins by misstating Reynolds’s posi-
tion as one that “general verdicts” may never have 
issue-preclusive effect.  Opp. 33-34.  Reynolds seeks 
no such rule.  Instead, it asserts only what Fayer-
weather expressly stated—that due process prohibits 
issue preclusion where, as here, the prior judgment 
could have rested “upon several distinct issues, the 
decision of any one of which would justify the ver-
dict.”  195 U.S. at 307.   

Ms. Martin next refers to this statement as a “sin-
gle line of dicta” (Opp. 33), because Fayerweather 
upheld the application of preclusion on the facts of 
that case.  But the Court’s jurisdiction in Fayer-
weather turned on a constitutional question being 
presented, and so its view that issue preclusion has 
due-process limits was necessary to its jurisdictional 
holding.  See 195 U.S. at 298-99.  Moreover, after ex-
haustive argument by the parties, the Court an-
nounced the rule of law that Ms. Martin would ig-
nore, id. at 307, and then applied that rule to the 
facts, id. at 308.  The Court’s statement was not an 
offhand remark on a side issue; it was a binding arti-
culation of the governing legal standard.  Cf. Semi-
nole Tribe v. Florida, 517 U.S. 44, 67 (1996) (“‘[T]he 
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principle of stare decisis directs us to adhere not only 
to the holdings of our prior cases, but also to their ex-
plications of the governing rules of law.’”) (citation 
omitted).   

Regardless, Reynolds does not, as Ms. Martin con-
tends (Opp. 34), “place[] the weight of its entire case” 
on Fayerweather.  She simply ignores this Court’s 
holding that the “abrogation of a well-established 
common-law protection . . . raises a presumption” of a 
due-process violation.  Honda Motor Co. v. Oberg, 512 
U.S. 415, 430 (1994).  As the petition demonstrated 
(at 28-31 & nn. 4-6), it  does not get more well estab-
lished than the protection prohibiting issue preclu-
sion where it is “doubtful upon which of several 
points the verdict was founded,” People v. Frank, 28 
Cal. 507, 516 (1865).  

Ms. Martin also mistakenly claims (Opp. 35-36) 
that the decision in Waggoner v. R.J. Reynolds To-
bacco Co., No. 3:09-cv-10367-J-37JBT, 2011 WL 
6371882 (M.D. Fla. Dec. 20, 2011), provides grounds 
for denying review.  Although Waggoner rejected 
Reynolds’s argument, Ms. Martin is wrong to state 
(Opp. 18, 35) that it is the “only decision that directly 
addresses [Reynolds’s] due-process argument.”  Wag-
goner expressly departed from two other federal deci-
sions on the same due-process question.  2011 WL 
6371882, at *20 n.33; Brown v. R.J. Reynolds Tobacco 
Co., 576 F. Supp. 2d 1328, 1344-46 (M.D. Fla. 2008); 
Burr v. Philip Morris, USA, No. 8:07-cv-1429-T-
23MSS, slip op. at 1 (M.D. Fla. Aug. 28, 2008).  And 
state appellate judges have expressed considerable 
“concern[]” that “the preclusive effect of the Engle 
findings violates Tobacco’s due process rights.”  Jim-
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mie Brown, 70 So. 3d at 716; id. at 720 (May, C.J., 
concurring).  

Waggoner, moreover, does not withstand scrutiny.  
In contrast to this Court’s view that “traditional prac-
tice” provides the “touchstone” for due process, Ob-
erg, 512 U.S. at 430, Waggoner found irrelevant the 
unbroken chain of common-law authority rejecting 
the First District’s preclusion standard.  2011 WL 
6371882, at *19-*21.  Additionally, mistaking a suffi-
cient condition for a necessary one, Waggoner inter-
preted Fayerweather as holding that issue preclusion 
violates due process only if it “‘depriv[es] [defendants] 
of their property without any judicial determination 
of the fact upon which alone such deprivation could 
be justified.’”  2011 WL 6371882, at *22 (quoting 
Fayerweather, 195 U.S. at 299).  That interpreta-
tion—at odds with a defendant’s right to “‘present 
every available defense,’” Philip Morris USA v. Wil-
liams, 549 U.S. 346, 353 (2007) (citation omitted)—
would absurdly permit courts to eliminate all but one 
of the required elements of a claim without raising 
any due-process question. 

Ms. Martin finally notes that this Court’s recent 
cases on the constitutional limits of preclusion in-
volve “litigants who were not parties to an earlier 
proceeding.”  Opp. 36.  But while courts have conti-
nually attempted to relax the traditional privity re-
quirement (Taylor, 553 U.S. at 892-904), no court, at 
least outside the context of Engle progeny litigation, 
has attempted to relax the traditional rule that issue 
preclusion attaches only to facts actually resolved by 
a prior judgment.  The lack of contrary recent 
precedent makes this case more problematic, not less.  
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V. OTHER ERRORS IN THE OPPOSITION DO 
NOT UNDERMINE THE NEED FOR RE-
VIEW 

Throughout her brief in opposition, Ms. Martin 
makes many assertions that are irrelevant to the 
question presented and wrong in any event.  We ad-
dress some of them, to set the record straight. 

Ms. Martin asserts (at 6-7, 16) that Reynolds 
agreed to the Engle verdict form.  That assertion is 
legally irrelevant: who requested a verdict form does 
not change its preclusive effect.  Indeed, parties often 
prefer a general verdict “precisely because it reduces 
the risks of issue preclusion.”  18 Charles A. Wright, 
et al., Federal Practice & Procedure § 4420, at 536 
(2d ed. 2002).  Regardless, Ms. Martin is also wrong 
on the facts.  She claims that the verdict form was 
suggested by a Brown & Williamson lawyer (Opp. 16-
17), but that lawyer opposed the form because it did 
not provide adequate “specificity.”  Reply App. 31a (“I 
don’t support” it).  The Engle defendants repeatedly 
raised this concern.  On the strict-liability question, 
for example, they stated that “[t]he question does not 
require specificity as to the product (brand or brand 
style), the defect, or the time of occurrence, which 
renders it useless for application to individual plain-
tiffs.”  Pet. App. 271a.  The defendants not only fore-
casted, but attempted to remedy, the constitutional 
defect that plagues the use of the Engle findings now.  

Ms. Martin also downplays the impact of the Engle 
findings on her jury, which she claims “heard the En-
gle findings near the end of the trial after [she] had 
established herself as a class member.”  Opp. 10.  
Nothing could be further from the truth.  Those find-
ings were explained to the jury time and again, from 
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voir dire (Reply App. 34a-36a), to opening statements 
(Reply App. 36a-37a), to witness examinations (Reply 
App. 38a-39a), to closing arguments (Reply App. 40a-
42a), to the jury instructions (Pet. App. 288a-91a).  
The Engle findings were front-and-center throughout 
trial; they cannot be dismissed as an afterthought.  
In any event, there is no dispute that the Engle find-
ings were used to eliminate Ms. Martin’s burden to 
prove the tortious-conduct elements of her claims, 
and that is what gives rise to the question presented.    

CONCLUSION 
The petition should be granted. 
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APPENDIX A 

 

 
 IN THE CIRCUIT COURT 

OF THE 11TH JUDICIAL 
CIRCUIT IN AND FOR 
DADE COUNTY FLORIDA 

 
GENERAL JURISDICTION 
DIVISION 

 
CASE NO.: 94-08273 CA (22) 

  
HOWARD A. ENGLE, 
M.D., et al., 

 

Plaintiffs, 
v. 
RJ REYNOLDS 
TOBACCO 
COMPANY, et al., 

Defendants.      / 
VERDICT FORM FOR PHASE II 

 
We, the Jury, return the following Verdict: 

Question No. 1 
[Legal Causation] 

In your verdict of July 7, 1999, you found that 
smoking cigarettes causes some diseases including 
lung cancer and laryngeal (throat) cancer. 

Was smoking cigarettes a legal cause of Mary 
Farnan’s lung cancer? 
Yes √  No  
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Was smoking cigarettes a legal cause of Frank 
Amodeo’s laryngeal (throat) cancer? 
Yes √  No  

Was smoking cigarettes a legal cause of Angie 
Della Vecchia’s lung cancer and death? 
Yes √  No  

If your answer as to one or more of the Class 
Representatives, above, is “No”, your verdict is for the 
Defendants as to that Class Representative and you 
should not answer any further questions as to that 
Class Representative.  If you answered “No” to 
Question No. 1 for all three Class Representatives, 
you do not need to answer any further questions.  
Please sign and date the last page.  If you answered 
“Yes” as to one or more of the Class Representatives, 
please answer the following questions as to that or 
those Class Representatives. 

Question No. 2 
[Strict Liability] 

You found in your Verdict of July 7, 1999 that each 
of the Defendant tobacco companies placed cigarettes 
on the market that were defective and unreasonable 
dangerous, both before and after July 1, 1974 (except 
for Brooke whose liability is limited to after July 1, 
1974). 

Were defective and unreasonably dangerous 
cigarettes placed on the market by one or more of the 
Defendant tobacco companies a legal cause of damage 
to Class Representatives Mary Farnan, and/or Frank 
Amodeo and/or a legal cause of death to Angie Della 
Vecchia, deceased? 
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Please answer “Yes” or “No” as to each Class 
Representative below. 
a. Mary Farnan 

Philip Morris, Incorporated Yes √ No  
RJ Reynolds Tobacco 
Company 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

 
 
 
 
Yes

 
 
 
 
√ 

 
 
 
 
No

 

Lorillard Tobacco 
Company/Lorillard, Inc. 

 
Yes

 
√ 

 
No

 

Liggett Group Inc. Yes √ No  
Brooke Group Holding Inc. Yes √ No  

b. Frank Amodeo 
Philip Morris, Incorporated Yes √ No  
RJ Reynolds Tobacco 
Company 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

 
 
 
 
Yes

 
 
 
 
√ 

 
 
 
 
No

 

Lorillard Tobacco 
Company/Lorillard, Inc. 

 
Yes

 
√ 

 
No

 

Liggett Group Inc. Yes √ No  
Brooke Group Holding Inc. Yes √ No  

c. Estate of Angie Della Vecchia, deceased 
Philip Morris, Incorporated Yes √ No  
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RJ Reynolds Tobacco 
Company 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

 
 
 
 
Yes

 
 
 
 
√ 

 
 
 
 
No

 

Lorillard Tobacco 
Company/Lorillard, Inc. 

 
Yes

 
√ 

 
No

 

Liggett Group Inc. Yes √ No  
Brooke Group Holding Inc. Yes √ No  

Question No. 3 
[Fraud and Misrepresentation] 

In your July 7, 1999 Verdict you found that each of 
the Defendants made a false statement of a material 
fact, either knowing the statement was false or 
misleading, or being without knowledge as to its 
truth or falsity with the intention of misleading 
smokers, both before and after May 5, 1982 (except 
for Brooke, whose liability is limited to after May 5, 
1982). 

Did Class Representatives Mary Farnan, Frank 
Amodeo and/or Angie Della Vecchia, deceased rely on 
a false statement(s) of material fact that was a legal 
cause of damage or death to that Class 
Representative? 

Please answer “Yes” or “No” as indicated below 
Philip Morris, Incorporated     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after     
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           May 5, 1982 Yes √ No
RJ Reynolds Tobacco 
Company 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Lorillard Tobacco 
Company/Lorillard, Inc. 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after 
May 5, 1982 

 
Yes

 
√ 

 
No

 

Liggett Group Inc.     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after 
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brooke Group Holding Inc.     
           after May 5, 1982 Yes √ No  



6a 

Council for Tobacco 
Research 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Tobacco Institute     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Frank Amodeo 
Philip Morris, Incorporated     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after  
           May 5, 1982 

 
Yes

 
√ 

 
No

 

RJ Reynolds Tobacco 
Company 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

    

           before May 5, 1982 Yes  No  
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           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Lorillard Tobacco 
Company/Lorillard, Inc. 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Liggett Group Inc.     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brooke Group Holding Inc.     
           after May 5, 1982 Yes √ No  
Council for Tobacco 
Research 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after 
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Tobacco Institute     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No
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Angie Della Vecchia, deceased 
Philip Morris, Incorporated     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after  
           May 5, 1982 

 
Yes

 
√ 

 
No

 

RJ Reynolds Tobacco 
Company 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Lorillard Tobacco 
Company/Lorillard, Inc. 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Liggett Group Inc.     
           before May 5, 1982 Yes  No  



9a 

           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brooke Group Holding Inc.     
           after May 5, 1982 Yes √ No  
Council for Tobacco 
Research 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after 
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Tobacco Institute     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Question No. 4 
[Fraud by Concealment] 

In your Verdict of July 7, 1999 you found that each 
of the Defendants concealed or omitted material 
information, not otherwise known or available, 
knowing the material was false and misleading, or 
failed to disclose a material fact concerning or 
proving the health effects and/or addictive nature of 
smoking cigarettes, both before and after May 5, 1982 
(expect for Brooke, whose liability is limited to after 
May 5, 1982). 

As to each of the Defendants, was that Defendant’s 
concealment or omission a legal cause of injury to 
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Class Representatives Mary Farnan, and/or Frank 
Amodeo and/or Angie Della Vecchia, deceased? 

Please answer “Yes” or “No” as indicated below. 
Mary Farnan 

Philip Morris, Incorporated     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after  
           May 5, 1982 

 
Yes

 
√ 

 
No

 

RJ Reynolds Tobacco 
Company 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Lorillard Tobacco 
Company/Lorillard, Inc. 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after     
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           May 5, 1982 Yes √ No
Liggett Group Inc.     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brooke Group Holding Inc.     
           after May 5, 1982 Yes √ No  
Council for Tobacco 
Research 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after 
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Tobacco Institute     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Frank Amodeo 
Philip Morris, Incorporated     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after  
           May 5, 1982 

 
Yes

 
√ 

 
No

 

RJ Reynolds Tobacco 
Company 

    

           before May 5, 1982 Yes  No  
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           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Lorillard Tobacco 
Company/Lorillard, Inc. 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Liggett Group Inc.     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brooke Group Holding Inc.     
           after May 5, 1982 Yes √ No  
Council for Tobacco 
Research 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
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            Both before and after 
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Tobacco Institute     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Angie Della Vecchia, deceased 
Philip Morris, Incorporated     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after  
           May 5, 1982 

 
Yes

 
√ 

 
No

 

RJ Reynolds Tobacco 
Company 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Lorillard Tobacco     
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Company/Lorillard, Inc. 
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Liggett Group Inc.     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Brooke Group Holding Inc.     
           after May 5, 1982 Yes √ No  
Council for Tobacco 
Research 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after 
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Tobacco Institute     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Question No. 5 
[Civil Conspiracy-Misrepresentation] 

In your Verdict of July 7, 1999 you found that all of 
the Defendants entered into an agreement to 
misrepresent information relating to the health 
effects of cigarette smoking, or the addictive nature of 
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smoking cigarettes, with the intention that smokers 
and members of the public rely to their detriment. 

As to each of the Class Representatives below, was 
his or her injury legally caused by acts done in 
furtherance of an agreement among two or more 
defendants to commit an act of fraud or 
misrepresentation, as found in Phase One?  Please 
answer “Yes” or “No” with reference to the periods of 
time before and after May 5, 1982. 

Mary Farnan     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after  
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Frank Amodeo     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Angie Della Vecchia, 
deceased 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Question No. 6 
[Civil Conspiracy-Concealment] 

In your Verdict of July 7, 1999 you found that all of 
the Defendants entered into an agreement to conceal 
or omit information regarding the health effects of 
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cigarette smoking, or the addictive nature of smoking 
cigarettes, with the intention that smokers and 
members of the public rely to their detriment. 

As to each of the Class Representatives below, was 
his or her injury legally caused by acts done before or 
after May 5, 1982 in furtherance of an agreement 
among two or more of the defendants to commit an 
act of omission or concealment?  Please answer “Yes” 
or “No” with reference to the periods of time before 
and after May 5, 1982. 

Mary Farnan     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after  
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Frank Amodeo     
           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Angie Della Vecchia, 
deceased 

    

           before May 5, 1982 Yes  No  
           after May 5, 1982 Yes  No  
            Both before and after
           May 5, 1982 

 
Yes

 
√ 

 
No

 

Question No. 7 
[Breach of Implied Warranty] 

In your Verdict of July 7, 1999, you found that each 
of the Defendant Tobacco Companies sold or supplied 
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cigarettes that were defective in that they were not 
reasonably fit for the uses intended, both before and 
after July 1, 1974 (except for Brooke whose liability is 
limited to after July 1, 1974). 

As to each of the Defendants, below, please state 
whether the sale or supply of defective cigarettes was 
a legal cause of damage to Class Representatives 
Mary Farnan and/or Frank Amodeo and/or was a 
legal cause of death to Angie Della Vecchia, deceased. 

Please answer “Yes” or “No” as to each Defendant, 
below: 

Philip Morris, Incorporated     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

RJ Reynolds Tobacco 
Company 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, Yes √ No  
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           deceased 
Lorillard Tobacco 
Company/Lorillard, Inc. 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Liggett Group Inc.     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Brooke Group Holding Inc.     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Question No. 8 
[Breach of Express Warranty] 

In your Verdict of July 7, 1999, you found that each 
of the Defendant tobacco companies sold or supplied 
cigarettes that, at the time of sale or supply, did not 
conform to representations of fact made by said 
Defendant(s), either orally or in writing, both before 
and after July 1, 1974 (except for Brooke whose 
liability is limited to after July 1, 1974). 

As to each of the Defendants, below, was that 
Defendant’s breach of express warranty a legal cause 
of damage to Class Representatives Mary Farnan 
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and/or Frank Amodeo and/or a legal cause of death to 
Angie Della Vecchia, deceased? 

Please answer “Yes” or “No” as to each Defendant, 
below: 

Philip Morris, Incorporated     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

RJ Reynolds Tobacco 
Company 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

Yes √ No  

Lorillard Tobacco 
Company/Lorillard, Inc. 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No
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Liggett Group Inc.     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Brooke Group Holding Inc.     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Question No. 9 
[Negligence] 

In your Verdict of July 7, 1999, you found that all 
of the Defendant Tobacco Companies failed to 
exercise the degree of care which a reasonable 
cigarette manufacturer would exercise under like 
circumstances, both before and after July 1, 1969 
(except for Brooke whose liability is limited to after 
July 1, 1969). 

As to each of the Defendants, below, please state 
whether that Defendant’s negligence was a legal 
cause of damage to Class Representatives Mary 
Farnan and/or Frank Amodeo and/or a legal cause of 
death to Angie Della Vecchia, deceased. 

Please answer “Yes” or “No” as to each Defendant, 
below: 

Philip Morris, Incorporated     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia,     
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           deceased Yes √ No
RJ Reynolds Tobacco 
Company 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

Yes √ No  

Lorillard Tobacco 
Company/Lorillard, Inc. 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Liggett Group Inc.     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Brooke Group Holding Inc.     
           Mary Farnan Yes √ No  
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           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

Question No. 10 
[Intentional Infliction of Emotional Distress] 

In your Verdict of July 7, 1999, you found that the 
Plaintiffs had proven that all of the Defendant 
Tobacco Companies engaged in extreme and 
outrageous conduct or with reckless disregard 
relating to cigarettes sold or supplied to Florida 
smokers with the intent to inflict serve emotional 
distress. 

As to each of the Defendants below, please state 
whether that Defendant’s extreme and outrageous 
conduct was a legal cause of injury to Class 
Representatives Mary Farnan and/or Frank Amodeo. 

Please answer “Yes” or “No” as to each Defendant, 
below: 

Philip Morris, Incorporated     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
RJ Reynolds Tobacco 
Company 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
Brown & Williamson 
Tobacco Corporation, 
Individually and as 
successor by merger to the 
American Tobacco Company 

    

           Mary Farnan Yes √ No  
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           Frank Amodeo Yes √ No  
Lorillard Tobacco 
Company/Lorillard, Inc. 

    

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
Liggett Group Inc.     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
Brooke Group Holding Inc.     
           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  

Question No. 11 
[Statute of Limitations] 

a.  Did Frank Amodeo know, or should he have 
known, on or before May 5, 1990, in the exercise of 
reasonable care that he was addicted to smoking? 
Yes √  No  
b.  Did Frank Amodeo know, or should he have 
known, on or before May 5, 1990, in the exercise of 
reasonable care that he had cancer and that there 
was a reasonable possibility that his cancer was 
caused by cigarette smoking? 
Yes √  No  

Question No. 12 
[Comparative Fault] 

If your answer to Question Nos. 2, 7, 8 and/or 9 as 
to one or more of the Class Representatives was “Yes” 
as to any Defendant, please answer the following 
questions relating to that Class Representative. 
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a. Was there fault on the part of one or more of the 
Class Representatives that was a legal cause of his or 
her damage? 

Please answer “Yes” or “No” as to each Class 
Representative, below: 

           Mary Farnan Yes √ No  
           Frank Amodeo Yes √ No  
            Angie Della Vecchia, 
           deceased 

 
Yes

 
√ 

 
No

 

b. State the percentage of any fault which was a 
legal cause of damage to Class Representative Mary 
Farnan, that you charge to: 

Philip Morris, Incorporated 5% 
RJ Reynolds Tobacco Company 50% 
Brown & Williamson Tobacco 
Corporation, individually and as 
successor by merger to the American 
Tobacco Company 

 
 
 
20% 

Lorillard Tobacco Company/Lorillard, 
Inc. 

 
5% 

Liggett Group Inc. 0% 
Brooke Group Holding Inc. 0% 
Mary Farnan 20% 

TOTAL MUST BE 100% 
c. State the percentage of any fault which was a 

legal cause of damage to Class Representative Frank 
Amodeo that you charge to: 

Philip Morris, Incorporated 20% 
RJ Reynolds Tobacco Company 5% 
Brown & Williamson Tobacco  
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Corporation, individually and as 
successor by merger to the American 
Tobacco Company 

 
 
50% 

Lorillard Tobacco Company/Lorillard, 
Inc. 

 
0% 

Liggett Group Inc. 0% 
Brooke Group Holding Inc. 0% 
Frank Amodeo 25% 

TOTAL MUST BE 100% 
d. State the percentage of any fault which was a 

legal cause of damage to Angie Della Vacchia, 
Deceased that you charge to: 

Philip Morris, Incorporated 0% 
RJ Reynolds Tobacco Company 50% 
Brown & Williamson Tobacco 
Corporation, individually and as 
successor by merger to the American 
Tobacco Company 

 
 
 
35% 

Lorillard Tobacco Company/Lorillard, 
Inc. 

 
0% 

Liggett Group Inc. 0% 
Brooke Group Holding Inc. 0% 
Mary Farnan 15% 

TOTAL MUST BE 100% 
Your answers to Question 12(b)(c) and (d) must 

each total 100%, and should include a zero for any 
Defendant or Class Representative you found not at 
fault. 

If you answered “No” as to all Class 
Representatives and all Defendants in Questions 2 
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through 10, then your verdict is for the Defendants 
and you should not continue any further except to 
sign and date the Verdict Form.  If you answered 
“Yes” as to any Class Representative against any 
Defendant, in any of Questions 2 through 10, please 
answer Question Nos. 13 and 14 as it pertains to that 
or those Class Representatives. 

Question No. 13 
[Damages] 

a. What is the total amount of damages sustained 
by Class Representative Mary Farnan? 

1. ECONOMIC DAMAGES [including medical 
expense, hospitalization, medical care in the 
past or to be obtained in the future; lost 
earnings and lost ability to earn money in 
the future; loss of ability to earn money in 
the past and in the future; and loss of 
household services] 

a. $1,250,000 
2. INTANGIBLE DAMAGES [damages 

incurred in the past or that will be 
experienced in the future, including bodily 
injuries, pain and suffering, disability, 
physical impairment, disfigurement, mental 
anguish, inconvenience and loss of capacity 
of the enjoyment of life] 

b. $1,600,000 
Total damages of Class 
Representative Mary Farnan  
TOTAL (add lines a & b) 

 
 
$2,850,000 

b. What is the total amount of damages sustained 
by Class Representative Frank Amodeo? 
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1. ECONOMIC DAMAGES [including medical 
expense, hospitalization, medical care in the 
past or to be obtained in the future; lost 
earnings and lost ability to earn money in 
the future; loss of ability to earn money in 
the past and in the future; and loss of 
household services] 

a. $2,081,000 
2. INTANGIBLE DAMAGES [damages 

incurred in the past or that will be 
experienced in the future, including bodily 
injuries, pain and suffering, disability, 
physical impairment, disfigurement, mental 
anguish, inconvenience and loss of capacity 
of the enjoyment of life] 

b. $3,750,000 
Total damages of Class 
Representative Frank Amodeo:  
TOTAL (add lines a & b) 

 
 
$5,831,000 

Question No. 14 
What is the total amount of damages sustained by 

the Estate of Angie Della Vecchia, deceased, and the 
statutory survivors, her husband Ralph Della 
Vecchia and her minor son James? 

RALPH DELLA VECCHIA [loss of companionship, 
loss of protection, and mental pain and suffering, in 
the past and in the future] 
 a. $1,500,000 
JAMES DELLA VECCHIA [loss of parental 
companionship, instruction, guidance and mental 
pain and suffering, in the past and in the future] 
 b. $2,000,000 
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THE ESTATE OF ANGIE DELLA VECCHIA 
[funeral expenses, medical and hospital expenses 
and loss of household services] 
 c. $523,000 

TOTAL (add lines a, b & c) $4,023,000 
In determining the total amount of damages, do 

not make any reduction because of the comparative 
fault, if any, of Class Representatives Mary Farnan, 
Frank Amodeo and/or Angie Della Vecchia, deceased.  
If you found one or more of the Class Representatives 
at fault to any degree, the Court in entering 
Judgment will reduce that Class Representative’s 
total amount of damages (100%) by the percentage of 
fault which you found as chargeable to the Class 
Representative or decendent. 

SO SAY WE ALL, this 7th day of April, 2000. 
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APPENDIX B 

 

IN THE CIRCUIT COURT OF 
THE 11TH JUDICIAL CIRCUIT 

IN AND FOR DADE COUNTY, FLORIDA 
GENERAL JURISDICTION DIVISION 

HOWARD A. ENGLE, 
M.D., ROBERT W. 
ANGELL, RAYMOND 
LACEY, FROSENE D. 
STEVENS, FRANK 
AMODEO, MARY 
FARNAN, LOREN E. 
LOWERY, ANGIE DELLA 
VECCHIA and MICHAEL 
MATYI, on behalf of 
themselves and all others 
similarly situated, 

 

Plaintiffs,  
vs.  
R.J. REYNOLDS 
TOBACCO COMPANY, 
PHILIP MORRIS 
INCORPORATED, 
(“PHILIP MORRIS 
U.S.A.”), LORILLARD  
TOBACCO COMPANY, 
LORILLARD, INC., THE 
AMERICAN TOBACCO 
COMPANY, BROWN & 
WILLIAMSON TOBACCO 
CORP., LIGGETT GROUP, 

CASE NO. 94-08273 
CA22 
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INC., BROOKE GROUP 
LTD., INC., DOSAL 
TOBACCO CORP., 
COUNCIL FOR TOBACCO 
RESEARCH-U.S.A., INC., 
and TOBACCO 
INSTITUTE, INC., 

Defendants.  
TRIAL  

Volume 335 
TRANSCRIPT OF PROCEEDINGS 

In the above-styled cause before the Honorable 
Robert Paul Kaye, Circuit Judge, at the Dade County 
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* * * 
[Page 35969] 

questions to determine whether the jury says they 
were proven or not. 

Mr. Schneider:  I guess my point was this: One, we 
should not create a list of questions that are 
suggestive and argumentative, which I would submit 
these are. 

We would submit that, with respect to specificity, 
the better way to go is to let the jury say what it is 
they’ve found. 

But a middle ground, Your Honor, short of a list of 
suggested questions, let the plaintiffs, in their closing 
argument, argue to the jury what it is that they think 
were published in Florida.  Let them argue, and the 
jury’s answer to the simple question will be in 
response. 
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THE COURT:  Okay.  I didn’t think you wanted to 
do that.  But you mentioned that. 

MS. ROSENBLATT:  If I understand that 
correctly, you know, and it’s just a general question, 
that’s fine.  But if it’s fill in the blanks and start 
remembering, you know, obviously, we object to that. 

My understanding of what counsel just said is 
there would be a general question on fraud, like on 
the verdict form, without specificity. 

[Page 35970] 
THE COURT:  That’s what he said.  That was my 

understanding. 
MR. HEIM:  If that’s what he said.  I don’t join in 

it.  If that’s what he said. 
MR. SCHNEIDER:  What I said, Your Honor, was 

we thought the appropriate way to go is to ask this 
question and ask for specificity in the manner in 
which we have done it.  Let the jury tell us 
specifically what they have found. 

THE COURT:  That’s at this end of the spectrum. 
MR. SCHNEIDER:  That’s at this end of the 

spectrum. 
The plaintiffs have suggested, instead, a roll call of 

argumentative questions.  I opposed that.  I still 
think that our submission is the way to go. 

What I said was, if the Court is not going to go in 
our direction, I don’t think they should go to the 
plaintiffs’ direction. 

And in the middle direction, which I don’t support, 
but the middle direction is:  Ask a simple question, 
argue in closing what you’re going to argue, and 
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whatever use can be made of that can be made of 
that. 

We still think the proper way to go is ask 
[Page 35971] 

the question, let the jury specify. 
THE COURT:  We’re just going around in circles.  

Okay. 
MS. LUTHER:  Judge, just a reminder.  Mrs. 

Rosenblatt had made a comment that she didn’t 
think this should be a test for the jury, that they had 
to recall everything that was said during the trial, 
and I would like to point out that we have seen this 
jury take extensive notes during the course of this 
trial, and this isn’t something they’re just going to 
have to remember off the top of their heads.  They 
have their notes to refer to. 

MR. ROSENBLATT:  I haven’t seen some of the 
jurors take extensive notes. 

THE COURT:  Some did.  I wish I had been able to 
take notes and take them into a test room when I 
took my exams.  I wish I had been able to do that. 

What have got left? 
We did — let’s see what we’ve done.  Strict liability 

we’ve talked about.  We’ve talked about 
addiction/dependency issue, the disease issue, fraud, 
civil conspiracy, negligence, emotional distress, the 
warranties and punitives. 

MR. HEIM:  Your Honor, when we come up to 
those issues — and it may be at some point Your 
Honor 

* * * 
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PROSPECTIVE JUROR:  $1,200 a day, yes. 
MR. LOEHR:  I understand.  And that actually to 

me sounds like it would make quitting — 
PROSPECTIVE JUROR:  You make excuses not to 

quit, just like anything you do.  I could make excuses 
why I shouldn’t be here.  You make excuses for 
anything. 

MR. LOEHR:  I understand.  And we appreciate 
that you’re here, and we appreciate your giving us 
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your views.  And please feel free to raise your hand 
and let me know and we’ll talk some more. 

Does anybody else have anything they want to add 
on this topic before we move on? 

I want to talk just a little bit about the other 
findings that you may be instructed on in this case if, 
in fact, you find that Mr. Martin was a member of 
this class action lawsuit. 

And I said earlier — we talked about the lawsuit 
and why it was filed at the time it was — for 
Mr. Martin to take any credit or to get the finding 
from that class action lawsuit, he has to prove to you 
now in the year 2009 that he is a member of that 
class.  It may have been possible for him to opt out of 
that class.  I think some of you who got opt-out things 
in the mail to class  

[Page 363] 
actions, sometimes you can opt out and file your own 
lawsuit. 

We have the burden in this case of proving to you 
that Mr. Martin was, in fact, a member of this class 
action to get the rest of the findings from that case.  
Those findings include that R.J. Reynolds was 
negligent, that R.J. Reynolds cigarettes were 
defective and unreasonably dangerous; that R.J. 
Reynolds entered into a conspiracy with other 
cigarette manufacturers and certain other trade 
groups or organizations to conceal information that 
they had regarding the health hazards or addictive 
qualities of their cigarettes or both; and that they 
then acted in furtherance of that conspiracy to 
withhold that type of information. 
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So there are a number of other findings other than 
what we talked about earlier that in a sense are 
pushed upon you, that you as jurors have to accept in 
this case. 

You will hear some evidence regarding them.  You 
will hear witnesses talk.  You will see documents 
from the cigarette companies.  You will see that sort 
of thing.  But some of those decisions have kind of 
been taken out of your  

[Page 364] 
hands.  The Court will instruct you that you have to 
be able to apply those as matters of law in this case. 

Are there any of you that that’s going to cause any 
problem, any difficulty?  Do you think it’s not quite 
fair, either fair to R.J. Reynolds or fair to you as a 
juror, that some of these decisions, you’re going to be 
told what the conclusion is instead of being able to 
reach those conclusions yourself? 

Okay, Mr. Stafford. 
PROSPECTIVE JUROR:  Would this be considered 

double indemnity for R.J. Reynolds? 
MR. LOEHR:  Double indemnity as in? 
PROSPECTIVE JUROR:  They’ve already been 

tried on the class action suit and then what you said 
was found.  The issue is the same thing. 

MR. LOEHR:  And that’s a very good question. Ms. 
Martin must prove in this case or we must prove, 
number one, that she was a member of that class, 
and then that those findings, those things you just 
heard, made some difference with Mr. Martin.  In 
other words, we must prove that the addictiveness of 
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cigarettes actually addicted Mr. Martin, which has 
not been an issue that’s been 

* * * 
 [Page 496] 

booth and vote for your person that you want in 
office, but it seems so many times, once they get into 
office, they forget all the things they said to get there, 
and suddenly it feels like whatever your vote was, 
you really don’t have a voice anymore. 

You’re now part of the judicial system, and your 
voice will be heard.  Each of you must unanimously 
decide the issues in this case.  This is a system that’s 
been around for over 1,000 years.  We fought a 
revolutionary war with England to get away from 
their rule, but we brought with us one of their 
institutions.  We didn’t bring Parliament.  We didn’t 
like that part of their institution.  We didn’t bring a 
lot of the things they did.  We brought the jury 
system so that people like you can resolve disputes 
like this. 

You’re going to hear that — you’ve already heard 
several times that this is part of a class action 
lawsuit.  This is the continuation of a lawsuit that 
was filed way back in 1994, continued all the way 
through the year 2006, and that there are certain 
findings from that class action that are binding upon 
R. J. Reynolds in this case.  They can’t deny them.  
They’re true as a matter of law.  Judge Terrell will 
tell you that you must apply them in this case.  You 
can’t question them either.  I can’t question them. 
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[Page 497] 
Judge Terrell can’t question them.  Several of those 
findings are that cigarettes are addictive and that 
cigarettes cause lung cancer. 

If you decide that Benny Martin is, in fact, a 
member of this class, there are other findings that 
will be binding, again, upon R. J. Reynolds. 

Those findings are that R. J. Reynolds was 
negligent, that their products were defective and 
unreasonably dangerous, and that they entered into a 
conspiracy to conceal information that they had 
regarding the health of their products or the 
addictiveness of their products or both, and then in 
furtherance of that conspiracy, they took actions to 
conceal what they knew about the health hazards of 
their products or addiction or both. 

The first issue you’re going to be asked to decide in 
this case is whether Benny Martin was a class 
member.  The way you’ll be asked to decide that is 
whether addiction to cigarettes of R. J. Reynolds — 
addiction to R. J. Reynolds cigarettes — was that a 
legal cause of Benny Martin’s death. 

There’s a lot crammed into one sentence there.  Let 
me first tell you, at the close of all the evidence you’ll 
be given a verdict form — a couple of pieces of paper 
to take back in your room with you — and that’s 

* * * 
[Page 2371] 

changed, and it used to be a habit. 
I asked you, was there something different about 

the nicotine in 1942 than the nicotine today?  The 
nicotine in 1942 is going to have the same effect on 
Benny Ray Martin’s brain and body that it would, 
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have on the smoker’s brain and body who’s starting 
up smoking today, wouldn’t it? 

A The nicotine is the same — I mean, it’s an 
inherent part of tobacco.  It’s a chemical.  It hasn’t 
changed ever since tobacco’s grown.  

Q Right.  So you can call it habit-forming.  You 
can call it addictive.  You can call it anything you 
want, but the nicotine does what the nicotine does in 
the cigarettes; right? 

A It plays a role in the smoking experience, but 
it’s not the only reason that people smoke. 

Q Right.  And again, we’ll have a chance to talk 
about that. 

The second point Mr. Belasic brought up with you 
that I wanted to address is actually a comment that 
you made three times, and that is that R. J. 
Reynolds, Brown & Williamson, and American 
Tobacco were competitors.  You actually called them 
very fierce competitors. 

It’s also true, isn’t it, Dr. Cook, that Brown & 
Williamson and American Tobacco and R. J. Reynolds 
Tobacco entered into a conspiracy together to conceal 
health  

[Page 2372] 
information about the health hazards and 

addictiveness of cigarettes?  
A I’m not aware of that in terms of from my 

experience of working with the company. I’m aware 
of the allegation, but I haven’t seen any evidence. 

Q Actually, you shouldn’t be expected to know 
this.  It’s not just an allegation in this case.  It’s an 
instruction that the jury will be given as a matter of 
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law.  So although — my point is, although Brown & 
Williamson and American and R. J. Reynolds may 
have been competitors, they also were conspirators 
and engaged in a conspiracy together.  That also 
involved Philip Morris Company.  Are you familiar 
with Philip Morris?  

A I’m familiar with Philip Morris. 
Q And in fact, it’s not only in this case.  The jury 

has already heard evidence from Dr. Kyriakoudes 
that the federal government filed a lawsuit against 
R. J. Reynolds Tobacco Company, Brown & 
Williamson Tobacco Company, Philip Morris, and 
some others under the Racketeering Influence 
Corrupt Organizations Act.  Are you familiar with 
that?  

MR. BELASIC:  Objection, relevance, your Honor. 
THE COURT:  Sustained.  Rephrase.   

BY MR. SCHULTZ:  
Q Are you familiar with the RICO case brought  

* * * 
[Page 3249] 

saw, and they’re still saying there’s nothing in these 
cigarettes that’s harmful and if there is, we’ll take it 
out. 

We’ll show two more clips, LP1738, just the 
A portion, please.  This is James Bolling. 

“If you were convinced that cigarettes were killing 
people, would you stop making cigarettes? 

Well, I’ve personally been on record on that for a 
long lime.  I’m not in the business of killing people.  
Obviously I’ve said all along there’s simply plenty 
ways to make a living.  I happen to believe in what 
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I’m doing very strongly.  But I also am, first of all, a 
human being.  I certainly wouldn’t — if I thought 
that were so, I would not smoke myself, nor permit 
my wife to smoke or my children to smoke.” 

THE COURT:  Mr. Loehr, you’re requested cue.  
MR. LOEHR:  Thank you, Your Honor.  He 

wouldn’t permit his wife or children to smoke. 1976, 
20 years after the document you saw, He’s 
encouraging people to permit their children to smoke. 

You have to keep in mind, you will be instructed by 
the Court in one of the jury  

[Page 3250] 
instructions, if you have found that Benny Martin 
was a class member, you check yes to that first box, 
and now down here on number two, you will be 
instructed that R.J. Reynolds entered into a 
conspiracy with Morris and all of the other 
manufacturers to do exactly what you’ve seen, to 
conceal their knowledge of the health hazards of their 
products.   

Now, earlier than that, at times when it was 
affecting Mr. Martin and during some of the same 
periods, we need to look at a few of their 
advertisements.  If we can go to MAR2250, Page 1, 
please.   

This is an ad from 1930.  This was the kind of 
thing that when Mr. Martin was very young, what we 
have here are Luckies, and Mr. Martin wouldn’t have 
seen this particular ad.  He was probably a year old.  
But this was Lucky Strikes, less irritating, it’s 
toasted and they have physicians, 20,000 physicians 
that are advertising for them.   
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If we could show 2377.  You saw a lot of these with 
Dr. Kyriakoudes, an R.J. Reynolds ad.  The last one 
was American Tobacco Company, which is now R.J. 
Reynolds.  Another focusing on  

* * * 
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that term many times, but it came directly from the 
cigarette industry.   

Again, how you divide up the fault in this case?  
We’ve talked about Benny Martin’s fault.  His 
humanness.  His weakness.  He should have tried 
harder to quit, but this fault was intentional.  They 
knew exactly what they were doing.  They did it over 
and over again for decades.   

What I say is simply a suggestion and is entirely 
up to you.  I suggest 80 percent for intentional, 
constant conduct, for conspiracy to do exactly what 
they did, for carrying out that conspiracy.  You’ll be 
told that negligence causes an unreasonably 
dangerous effect.  I think I’ve been rather generous in 
doing this.   

The next issue that you come to on the verdict 
form, I’m going to skip number three for now, 
damages, and the come back to that in a moment.  
But we’ll go straight to number four, which was, was 
R.J. Reynolds conspiracy to conceal information and 
actual concealment of information a legal cause of the 
death of Benny Martin?  In other words, did it work?   

All of that information, you heard a number  
* * * 

[Page 3355] 
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diaper, emancipated, sitting on the end of the bed.  It 
was Mrs. Martin tucking him in at night.  She would 
know if he quit. 

And let me tell you something, it takes a lot of 
nerve to say, hey, he quit; he quit when he got a 
death sentence and he didn’t relapse, did he?  He 
didn’t live long enough for us to know whether he 
would have relapsed.  He died. 

He paid for his addiction and his 47 years of 
smoking.  And, yes, he accepted the responsibility.  
He learned that lesson young in his house.  It was 
drilled into him by his mother, but R.J. Reynolds still 
hasn’t learned it yet. 

Those findings that you heard about, they haven’t 
phased them a bit.  Conspiracy, negligence, 
unreasonably dangerous product, nope, they won’t 
admit anything.  They claim they have done nothing. 

At the end they say, well, it’s just all about money.  
She’s just in here wanting millions of dollars.  It’s the 
only thing our system allows.  You can’t put them in 
jail.  This is what the system allows, and it’s probably 
a good thing because it’s the only thing R.J. Reynolds  

* * * 


