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REPLY BRIEF FOR PETITIONER 
In this case, the Florida First District Court of Ap-

peal, applying its decision in R.J. Reynolds Tobacco 
Co. v. Martin, 53 So. 3d 1060 (Fla. Dist. Ct. App. 
2010), precluded Reynolds from litigating issues 
based solely on its conclusion that a prior jury in En-
gle v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 2006), 
reasonably could have resolved the disputed issues 
against Reynolds.  In its petition for certiorari in 
Martin (No. 11-754), Reynolds demonstrated why 
that unprecedented expansion of issue preclusion vi-
olates the Due Process Clause of the Fourteenth 
Amendment and warrants further review by this 
Court.  This case presents the same question as Mar-
tin, and thus should also be granted or, at a mini-
mum, held pending this Court’s disposition of Martin. 

Mr. Campbell’s brief in opposition raises four ar-
guments for denying review in this case: the petition 
for certiorari is untimely, the question presented 
needs further percolation, the question presented is 
unimportant, and the Martin decision is consistent 
with due process.  The first argument is wrong, for 
reasons explained at length below.  The other argu-
ments echo, or merely cross-reference, arguments 
made in the briefs in opposition in Martin and in R.J. 
Reynolds Tobacco Co. v. Hall (No. 11-755).  Those ar-
guments are also wrong, for reasons explained at 
length in Reynolds’s reply briefs in those cases. 
I. REYNOLDS’S PETITION IS TIMELY   

A. Reynolds Properly Exhausted Discretionary 
Review In The Florida Supreme Court 

The timeliness of this petition is governed by Rule 
13.1 of the Supreme Court Rules.  In pertinent part, 
that rule provides that “[a] petition for a writ of certi-
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orari seeking review of a judgment of a lower state 
court that is subject to discretionary review by the 
state court of last resort is timely when it is filed with 
the Clerk within 90 days after entry of the order de-
nying discretionary review” (emphasis added).  The 
dispositive question is whether the First District’s 
decision in this case was “subject to discretionary re-
view” by the Florida Supreme Court.  If it was, then 
the petition is unquestionably timely: the Florida Su-
preme Court declined to accept jurisdiction to review 
the First District’s decision in this case on July 19, 
2011; within 90 days of that date, Justice Thomas ex-
tended the deadline for filing the petition for certi-
orari by 60 days, as permitted by Supreme Court 
Rule 13.5; and Reynolds filed its petition within the 
extended deadline.  Moreover, if the First District’s 
decision was “subject to discretionary review” by the 
Florida Supreme Court, Reynolds was not merely 
permitted, but required, to seek such review before 
filing its petition for certiorari.  See, e.g., Gorman v. 
Wash. Univ., 316 U.S. 98, 100-01 (1942) (“[N]o deci-
sion of a state court should be brought here for re-
view either by appeal or certiorari until the possibili-
ties afforded by state procedure for its review by all 
state tribunals have been exhausted.”); Florida Star 
v. B.J.F., 530 So. 2d 286, 289 (Fla. 1988) (“To seek 
review of a state-court judgment in the United States 
Supreme Court, a litigant must first exhaust all ave-
nues of review available in the courts of the state.”). 

When it was rendered, the First District’s decision 
in this case plainly was “subject to discretionary re-
view” by the Florida Supreme Court.  At that time, 
Reynolds had filed a pending notice to invoke the dis-
cretionary jurisdiction of the Florida Supreme Court 
in Martin.  It is undisputed that the Florida Supreme 
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Court, at that time, had discretionary jurisdiction to 
review the First District’s decision in Martin.  And as 
Mr. Campbell himself explains, the Florida Supreme 
Court would have had discretionary jurisdiction to 
review the First District’s decision in this case if it 
had “first accepted Martin for review.”  Opp. 22.  Giv-
en that “possibilit[y] afforded by state procedure” for 
seeking review in the Florida Supreme Court in this 
case, Reynolds was required to do so before in turn 
seeking review in this Court.  Gorman, 316 U.S. at 
100-01. 

The availability of discretionary review in the Flor-
ida Supreme Court in this case is clear from Jollie v. 
State, 405 So. 2d 418 (Fla. 1981) (per curiam).  In 
that case, the Florida Supreme Court addressed the 
circumstances in which it has jurisdiction to review a 
District Court of Appeal’s per curiam affirmance with 
a citation to a prior decision (a “citation PCA”).  The 
Florida Supreme Court reaffirmed its general rule 
that “mere citation PCA decisions” are “nonreview-
able by this Court.”  Id. at 421.  However, to ensure 
like treatment of like cases, the court held that cita-
tion PCAs are reviewable if the citation is to “a deci-
sion that is either pending review in or has been re-
versed by this Court.”  Id. at 420.  In this case, the 
First District rendered a PCA citing Martin.  Pet. 
App. 2a.  Under Jollie, therefore, if the Florida Su-
preme Court had accepted discretionary jurisdiction 
in Martin, it could also have accepted discretionary 
jurisdiction in this case.  Moreover, under Jollie’s 
concern for ensuring the like treatment of like cases, 
and under the Florida Supreme Court’s normal oper-
ating practices, if it had accepted discretionary juris-
diction in Martin, it would have accepted discretio-
nary jurisdiction in this case, and held this case 
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pending its disposition of Martin on the merits.  See, 
e.g., Jollie, 405 So. 2d at 420; Celeste v. Kerns, 32 So. 
3d 611, 611 (Fla. 2009) (per curiam); Pittman v. Palm 
Beach Cnty. Sch. Dist., 3 So. 3d 1191, 1192 (Fla. 
2009) (per curiam); Lowry v. Cent. Leasing Mgmt., 
Inc., 3 So. 3d 1189, 1189 (Fla. 2009) (per curiam). 

The Florida Supreme Court’s own treatment of this 
case confirms that discretionary review was available 
under Jollie.  When Reynolds invoked the discretio-
nary jurisdiction of the Florida Supreme Court in this 
case, that court did not simply dismiss for lack of ju-
risdiction and call it a day.  Instead, the Florida Su-
preme Court placed the case on its docket and sent 
the parties an “acknowledgment of new case.”  Reply 
App. 1a.  That action alone established that this case 
was subject to discretionary review, because the Flor-
ida Supreme Court’s practice is to “docket[] and au-
tomatically dismiss[],” rather than to issue an ac-
knowledgement of, any citation PCA over which it 
lacks jurisdiction.  See Fla. Sup. Ct. Manual of Inter-
nal Op. Procedures II(B)(1)(a), available at 
http://www.floridasupremecourt.org/pub_info/docume
nts/IOPs.pdf (last visited Mar. 6, 2012).  Moreover, 
the Florida Supreme Court then “stayed” proceedings 
in this case “pending disposition” of Martin, which it 
described as “pending in this Court.”  Reply App. 3a.  
Finally, on July 19, 2011, it issued simultaneous and 
identically worded orders in both cases, in which it 
“decline[d] to accept jurisdiction” in this case and in 
Martin.  Pet. App. 12a; Martin Pet. App. 32a.  Given 
the Jollie rule and the Florida Supreme Court’s own 
handling of this case, it blinks reality to contend, as 
Mr. Campbell does, that this case was never “subject 
to discretionary review” by the Florida Supreme 
Court. 
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B. Mr. Campbell’s Contrary Arguments Are 
Untenable 

In response to all of this, Mr. Campbell contends 
that the  “dispositive question” in this case is whether 
Martin was ever “pending review” in the Florida Su-
preme Court.  Opp. 23.  He describes that phrase as a 
term-of-art under Florida law, and he contends that, 
in Harrison v. Hyster, 515 So. 2d 1279 (Fla. 1987) 
(per curiam), the Florida Supreme Court held that 
“pending review” refers only to a case “pending for 
disposition on the merits.”  Opp. 23-24.  Accordingly, 
he concludes, because Martin was never “pending re-
view” in the Florida Supreme Court, that court never 
could have reviewed this case.  This reasoning is 
flawed at every turn. 

To begin with, the “dispositive question” is not 
whether Martin was ever “pending review” within 
the meaning of Jollie, but whether this case was ever 
“subject to discretionary review” within the meaning 
of Rule 13.1.  It is undisputed and undisputable that 
the Florida Supreme Court, if it had granted discre-
tionary review in Martin, could and would have 
granted discretionary review in this case.  Opp. 22; 
see Jollie, 405 So. 2d at 421.  Under normal English 
usage, this case was therefore “subject to discretio-
nary review” in the Florida Supreme Court unless 
and until such review was denied in Martin, just as 
Martin itself was “subject to discretionary review” in 
the Florida Supreme Court during the same time.  

Moreover, Mr. Campbell overreads Harrison, his 
principal purported authority.  That case held only 
that the Florida Supreme Court cannot review a cita-
tion PCA after it denies review of the cited case.  See 
515 So. 2d at 1280.  It therefore is wholly consistent 
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with the conclusion that a citation PCA remains “sub-
ject to discretionary review” in the Florida Supreme 
Court until that court denies review in the cited case. 

In a footnote (Opp. 24 n.6), Mr. Campbell also mis-
reads Williams v. McNeil, No. 3:08-cv-596, 2008 WL 
5099694 (M.D. Fla. Nov. 26, 2008).  The issue in Wil-
liams was not whether a citation PCA was “subject to 
discretionary review” in the Florida Supreme Court 
under this Court’s Rule 13.1, but rather when a 
state-court judgment “became final by the conclusion 
of direct review” under the Antiterrorism and Effec-
tive Death Penalty Act.  Id. at *1.  Williams thus 
sheds no light on whether the petition in this case is 
timely.  And to the extent that the federal district 
court in Williams suggested that a citation PCA is 
not “subject to discretionary review” in the Florida 
Supreme Court even when the cited case is still sub-
ject to that discretionary review, that decision mi-
sreads the plain language of Rule 13.1 and misap-
prehends the rule established in Jollie. 

Finally, Mr. Campbell’s position would produce 
highly anomalous and untoward results.  For one 
thing, this Court has jurisdiction to review state-
court judgments only if “rendered by the highest 
court of a State in which a decision could be had.”  28 
U.S.C. § 1257.  Because review of a citation PCA 
“could be had” in the Florida Supreme Court unless  
and until the cited decision is denied review (or the 
time for such review passes), Mr. Campbell’s position 
would begin the 90-day clock before this Court even 
acquired jurisdiction.  Moreover, his position would 
undermine the exhaustion principles that underlie 
both Section 1257 and Rule 13.1, under which liti-
gants generally must exhaust all available avenues 
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for relief in state court before seeking review here.  
See, e.g., Gorman, 316 U.S. at 100-01; Florida Star, 
530 So. 2d at 289.  Further, in cases involving PCAs 
citing decisions still subject to review in the Florida 
Supreme Court, his position would make certiorari 
deadlines unknowable in advance.  For example, un-
der Mr. Campbell’s theory, the petition in this case 
became untimely on June 13, 2011 (Opp. 25)—more 
than one month before the Florida Supreme Court 
decided whether to exercise its discretionary jurisdic-
tion in Martin and this case.  Mr. Campbell embraces 
that conclusion, but contends that a litigant in Rey-
nolds’s position could protect its rights by filing a pro-
tective petition for certiorari while the Florida Su-
preme Court still was considering whether to review 
the citation PCA and the cited case, and then moving 
for a stay in this Court pending the completion of 
proceedings in the Florida Supreme Court.  Opp. 24 
n.6.  That approach would require litigants to flout 
Section 1257 and normal exhaustion principles, and 
to burden this Court with needlessly premature peti-
tions, many of which would become moot upon the 
grant of review by the Florida Supreme Court.  Noth-
ing in Jollie suggests that the Florida Supreme 
Court, through vague implications of the phrase 
“pending review,” intended to encourage such need-
less jurisdictional gymnastics.  To the contrary, fol-
lowing Jollie, that court itself emphatically dis-
avowed the strange scheme proposed by Mr. Camp-
bell.  See Florida Star, 530 So. 2d at 289 (“[A] party 
could file a petition for review in both the Florida Su-
preme Court and the United States Supreme Court 
simultaneously, simply to protect his or her rights.  
This solution would entail double work, separate 
briefs, and much more expense for the clients. * * *  
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No purpose is served by this duplication of effort, 
added expense, and uncertainty.” (emphasis in origi-
nal)).  Most fundamentally, nothing in Rule 13.1 re-
motely justifies such utterly bizarre and wasteful re-
sults. 

Because Martin and this case were “subject to dis-
cretionary review” in the Florida Supreme Court, and 
that review was denied on July 19, 2011, the peti-
tions in both cases are timely.   
II. THERE IS NO FURTHER BASIS FOR DENY-

ING REVIEW IN THIS CASE  
Aside from his argument about timeliness, Mr. 

Campbell contends that the question presented needs 
further percolation (Opp. 26), that the question pre-
sented is unimportant (Opp. 30-31), and that the 
Martin preclusion standard is consistent with due 
process (Opp. 26-30).  The first two arguments rest 
exclusively on cross-references to the briefs in opposi-
tion in Martin and Hall, and the third presents a re-
hash of points made in the Martin opposition.  For 
the reasons explained in Reynolds’s reply briefs in 
Martin and Hall, none of these other arguments has 
merit.  

Mr. Campbell offers two slight variations on the 
merits, neither of which is persuasive.  First, Mr. 
Campbell suggests that his wife must have smoked 
cigarettes found defective in Engle, because she 
smoked “a variety” of at least nine different cigarette 
brands.  Opp. 17; see also Opp. 14 n.4.  That kind of 
speculation falls far short of satisfying the traditional 
requirement for issue preclusion—demonstrating 
that the disputed issue was “actually decided” by a 
prior jury.  See, e.g., Brown v. R.J. Reynolds Tobacco 
Co., 611 F.3d 1324, 1334 (11th Cir. 2010).  Moreover, 
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even if true, that assertion does not help Mr. Camp-
bell.  Without knowing the basis for the Engle defect 
finding, the jury in this case could not possibly know 
which of the brands or types of cigarettes smoked by 
Ms. Campbell were defective, and thus could not pos-
sibly determine whether Ms. Campbell’s injury was 
caused by those brands or types of cigarettes.  Accor-
dingly, it had no basis for connecting Ms. Campbell’s 
injury to tortious conduct by Reynolds, as required by 
bedrock principles of Florida tort law.  See, e.g., West 
v. Caterpillar Tractor Co., 336 So. 2d 80, 86 (Fla. 
1976). 

Second, Mr. Campbell’s suggestion that counsel for 
Philip Morris “depicted the class’s defect claims as a 
‘referendum’ against all cigarettes” (Opp. 11) is mis-
leading.  By the time counsel made that statement, 
the die had already been cast: at the urging of class 
counsel and despite the consistent opposition of the 
defendants, the Engle trial court already had deter-
mined that the jury would answer only a generic 
question about whether the defendants had sold de-
fective cigarettes.  See Martin Reply 11.  At that 
point, the only logical course for the defendants was 
to argue that no cigarettes sold by them were defec-
tive; an argument that some cigarettes were not de-
fective would not have made any difference, because 
the jury had no way of expressing such a finding on 
the verdict form that it was given. 

CONCLUSION 
The petition should be granted.  Alternatively, the 

petition should be held pending resolution of Martin.  
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