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INTEREST OF AMICUS CURIAE1 

 

The National Legal Foundation 

(“NLF”) is a 501(c)(3) public interest law firm 

that has defended First  Amendment rights 

since its formation in 1985.  These cases 

often involve issues of qualified immunity 

and many arise in our nation‟s public 

schools.  These cases include Board of 

Education of Westside Community Schools v. 

Mergens, 496 U.S. 226 (1990).  The NLF both 

sues and defends governmental entities and 

government actors.  Thus, it desires to see 

the values embraced by this Court‟s qualified 

immunity jurisprudence protected on both 

the defendants‟ and plaintiffs‟ side of the 

balance. 

 

SUMMARY OF THE ARGUMENT 

 

This Brief explains that this Court‟s 

qualified immunity jurisprudence formerly 

allowed plaintiffs three ways to overcome a 

                                                 
1 The parties have consented to the filing of this Brief.  

The letters of consent from Counsel for the Petitioners 

and the Respondents have been lodged with the 

Court.  No counsel for any party has authored this 

Brief in whole or in part, and no counsel or party 

made a monetary contribution intended to fund the 

preparation or submission of this Brief.  No person or 

entity has made any monetary contribution to the 

preparation or submission of this Brief, other than the 

Amicus Curiae, its members, and its counsel. 
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defendant‟s qualified immunity defense.  

However, since this Court‟s decision in 

Harlow v. Fitzgerald, 457 U.S. 800, 807 

(1982), only one way remains available:  

Plaintiffs must prove that the rights that 

were violated were clearly established.  If the 

Fifth Circuit‟s judgment is allowed to stand, 

i.e., if rights that are clearly established are 

held to be non-clearly established, that last 

protection will be gutted.  Just as this Court 

has granted certiorari to protect the values 

embraced in the qualified immunity balance 

on the defendants‟ side, so this Court should 

grant certiorari in the instant case to protect 

the values on the plaintiffs‟ side. 

In addition, this case is a particularly 

good vehicle with which to protect that 

balance.  This is so for three reasons.  First, 

in addition to protecting the values embraced 

in qualified immunity, this Court can 

simultaneously protect the free exercise and 

free speech rights of America‟s public school 

children.  Second, this case presents an ideal 

opportunity to address the question of the 

proper level of generality at which to 

determine whether rights are clearly 

established—a question that vexes so many 

qualified immunity cases.  Third, this case is 

also well-suited for illustrating that rights 

that are clearly established in a circuit must 

not be artificially cast as being unclear.  This 

too will gut the values of qualified immunity. 
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For all these reasons, this Court 

should grant the Petition. 

 

ARGUMENT 

 

I. This Court should grant certiorari 

to secure the last remaining 

protection for plaintiffs in the 

qualified immunity balance. 

 

Last term in Ashcroft v. al-Kidd, 131 

S.Ct. 2074, 2080 (2011), this Court expressed 

its concern that “when what is not clearly 

established is held to be so” by a court of 

appeals, that court “inadvertently 

undermine[s] the values qualified immunity 

seeks to promote.”  Of course, the opposite is 

equally true:  when what is clearly 

established is held not to be so by a court of 

appeals, that court also inadvertently 

undermines the values qualified immunity 

seeks to promote.  This is so because the 

values of which this Court wrote are 

countervailing.  As this Court explained in 

the seminal case of Harlow v. Fitzgerald, 457 

U.S. 800, 807 (1982), the value of protecting 

public officials—which this Court was 

concerned about in al-Kidd—must be 

balanced with the value embodied in “the 

importance of a damages remedy to protect 

the rights of citizens,” id. (citing Butz v. 

Economou, 438 U.S. 478, 504-05 (1978)).  
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Just as this Court granted certiorari in al-

Kidd to maintain the proper balance on one 

side, so it should grant certiorari in this case 

to maintain the balance on the other side. 

In any case it would be important for 

the proper balance to be struck.  However, 

there is one reason why it is especially 

important for this Court to re-emphasize the 

proper balance when a court of appeal 

erroneously holds that what is clearly 

established is not, i.e., there is one reason 

why it is especially important to correct the 

balance when a court of appeals gets the 

balance wrong in favor of the government 

actor that does not exist when a court of 

appeals gets the balance wrong in favor of 

the private citizen.  Furthermore, there are 

three reasons why this case is an especially 

good vehicle for instructing the lower courts 

as to how to maintain the balance.  This brief 

will examine the first reason in the 

remainder of this Part and each of the other 

three reasons in Parts II-IV. 

First, it is important not to let the 

balance swing inappropriately in favor of 

defendants generally nor the Defendants in 

the instant case (hereinafter “the principals”) 

specifically.  For the courts of appeals to do 

so would be tantamount to acting as if a 

major sea change in this Court jurisprudence 

never occurred.  Yet, as will be discussed 

immediately below, a pro-defendant sea 
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change did occur.  Therefore, plaintiffs now 

have one way and one way only of 

overcoming the defense of qualified 

immunity—showing that a clearly 

established right was violated.  If courts of 

appeals are allowed to erroneously claim 

such rights are not clearly established when 

they really are, there will be no balance left. 

When this Court first struck the 

balance between the competing values, it 

struck it this way: 

 

Decisions of this Court have 

established that the “good faith” 

defense has both an “objective” 

and a “subjective” aspect. The 

objective element involves a 

presumptive knowledge of and 

respect for basic, unquestioned 

constitutional rights.  The 

subjective component refers to 

“permissible intentions.” 

Character-istically the Court has 

defined these elements by 

identifying the circumstances in 

which qualified immunity would 

not be available. Referring both 

to the objective and subjective 

elements, we have held that 

qualified immunity would be 

defeated if an official “knew or 

reasonably should have known 
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that the action he took within his 

sphere of official responsibility 

would violate the constitutional 

rights of the [plaintiff], or if he 

took the action with the 

malicious intention to cause a 

deprivation of constitutional 

rights or other injury . . . .” 

 

Harlow v. Fitzgerald, 457 U.S. 800 ( 1982) 

(citations and some internal quotation marks 

omitted; emphasis original).  Other passages 

in Harlow make it clear that the same 

principals apply to statutory rights.  See, e.g., 

id. at 818. 

Under this application of qualified 

immunity, a plaintiff could prove 1) the 

violation of a clearly established statutory or 

constitutional right, 2) the malicious 

deprivation of a statutory or constitutional 

right (which, implicitly, need not have been 

clearly established, otherwise this situation 

would be subsumed by the previous one), or 

3) the malicious causing of some other 

injury.2 

                                                 
2 “Other injury” should not be seen as synonymous 

with “statutory rights,” as can be seen in some of the 

causes of action at issue in Butz (a pre-Federal 

Employees Liability Reform and Tort Compensation 

Act of 1988 case (28 U.S.C. § 2679 (2006)), namely 

“common-law torts: abuse of legal process, malicious 

prosecution, invasion of privacy, negligence, and 
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However, after stating the old balance, 

the Harlow Court adopted a new balance:  

“Reliance on the objective reasonableness of 

an official‟s conduct, as measured by 

reference to clearly established law, should 

avoid excessive disruption of government 

and permit the resolution of many 

insubstantial claims on summary judgment.”  

Id. at 818 (footnote omitted).  Thus, this 

Court reduced from three to one the ways in 

which a plaintiff could overcome a qualified 

immunity defense. 

In justifying the new balance, this 

Court pro-actively countered the anticipated 

criticism:  “By defining the limits of qualified 

immunity essentially in objective terms, we 

provide no license to lawless conduct.  The 

public interest in deterrence of unlawful 

conduct and in compensation of victims 

remains protected by a test that focuses on 

the objective legal reasonableness of an 

official‟s acts.”  Id. at 819. 

This statement is true enough when 

the courts are vigilant to properly recognize 

                                                                                     
trespass.”  438 U.S. at 483, n.5.  See also, Crawford-El 

v. Britton, 523 U.S. 574, 592 (1998), (discussing “any” 

other injury); and Bogard v. Cook, 586 F.2d 399, 404, 

411-12 (5th Cir. 1978) (evaluating allegations of 

“intentional, grossly negligent and negligent 

misconduct” under the “other injury” prong of the old 

test).  And in any event, plaintiffs are now down to 

one protection. 
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clearly recognized constitutional rights.  

However, this statement cannot be true 

when a court of appeals guts the very 

protection—the only remaining protection—

in which this Court trusted. 

It appears that in the wake of this 

Court‟s admonition concerning one side of 

the balance, the Fifth Circuit, sitting en 

banc, allowed (to mix a metaphor) its 

pendulum to swing too far to the opposite 

side.  As noted at the outset, this Court in al-

Kidd warned that “when what is not clearly 

established is held to be so” by a court of 

appeals that court “inadvertently 

undermine[s] the values qualified immunity 

seeks to promote.”  131 S.Ct. at 2080.  In an 

even more pointed passage, this Court also 

admonished that it has “repeatedly told 

courts 

. . . not to define clearly established law at a 

high level of generality.”  Id. at 2084. 

The Fifth Circuit (in that portion of 

Judge Benavides‟s opinion that constitutes 

the court‟s majority opinion on the qualified 

immunity question) repeatedly cited and 

paraphrased that admonition.  Morgan v. 

Swanson, 659 F.3d 359, 372-73, 379, 382 (5th 

Cir. 2011) (en banc).  Furthermore, the Fifth 

Circuit also expressed its inability to 

reconcile this Court‟s admonition in al-Kidd 

with this Court‟s “earlier statement in Hope 

v. Pelzer [536 U.S. 730 (2002),] that „general 
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statements of the law are not inherently 

incapable of giving fair and clear warning,‟ . . 

. .”  Of course, this confusion on the part of 

the Fifth Circuit does not, alone, prove that 

it declared what is clearly established not to 

be so.  However, this confusion does militate 

in that direction.  And as the remainder of 

this Brief will demonstrate, this confusion 

does not stand alone.  And in addition to 

these matters that will be discussed below, it 

is also important to note that seven judges 

disagreed in whole or in part with the 

majority‟s “clearly established” analysis.  

See, 659 F.3d at 364 & n.1 (plurality) 

(explaining the vote count on various 

opinions). 

Finally—before turning to the reasons 

why the instant case is a good vehicle for 

reiterating (or perhaps, more properly, 

restoring) the correct qualified immunity 

balance—it is important to note that this 

Court has once before admonished that 

Harlow should not be used to justify “a 

thumb on the defendant‟s side of the scales.”  

Crawford-El v. Britton, 523 U.S. 574, 594 

(1998).  The context for the previous warning 

was the rejection of heightened pleading 

standards for plaintiffs in certain cases.  

However, that warning is at least equally 

important in the context of the affirmative 

defense of qualified immunity.  Indeed, if the 

Fifth Circuit‟s judgment is allowed to stand, 
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more than a thumb will be placed on the 

scales; plaintiffs would be placed in a “never 

win” position because Harlow‟s single 

remaining protection would be gutted.  

Thus—to come full circle—just as this Court 

granted certiorari in al-Kidd to ensure that 

non-clearly established rights would not be 

held clearly established, so this Court should 

grant certiorari in the instant case to ensure 

that clearly established rights not be held to 

be non-clearly established.  Both safeguards 

are necessary to protect the “values qualified 

immunity seeks to promote,” al-Kidd, 131 

S.Ct. at 2080. 

 

II. This case is a good vehicle with 

which to protect the qualified 

immunity values because 

important rights can 

simultaneously be protected. 

 

Sometimes an issue can be so 

important that this Court should—and 

does—grant certiorari “[d]espite the relative 

unimportance of the facts of th[e] particular 

case,” as it did in Crawford-El.  523 U.S. at 

584.  Crawford-El is a significant example 

because, as noted above, it was in that case 

that this Court strongly asserted that courts 

of appeals must not place a pro-defendant 

thumb on the litigation scales. 

The instant case is similar to 
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Crawford-El in another important way.  

Crawford-El came to this Court after an en 

banc court of appeals generated five 

opinions.  Id.  This Court found the confusion 

within that one court reason enough to grant 

certiorari:  “The different views expressed in 

those five opinions attest to the importance 

of both the underlying issue and a correct 

understanding of the relationship between 

our holding in Harlow v. Fitzgerald and the 

plaintiff‟s burden when his or her 

entitlement to relief depends on proof of an 

improper motive.”  Id. (citation omitted).  

Similarly—indeed, much more—here, the 

different views expressed in the eight 

opinions attest to the importance of both the 

underlying issue and a correct 

understanding of the relationship between 

Harlow’s “clearly established” test and 

subsequent cases that have sent conflicting 

signals about “general statements” of the 

law.  After all, as noted previously, in 

Crawford-El the lower court‟s opinion 

produced a thumb on the scales in favor of 

certain defendants; the Fifth Circuit‟s 

opinion in the instant case destroys the last 

remaining protection for plaintiffs who must 

resist a motion to dismiss based on qualified 

immunity—and for society‟s interest in the 

rights of such plaintiffs. 

Yet there is an important difference 

between Crawford-El and the instant case: 
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the facts of this case are anything but 

unimportant.  This case is not about 

determining whether one prisoner‟s delay in 

receiving his belongs when transferred 

between two correctional facilities was due to 

malicious motives or inadvertence, see id. at 

578-79.  The facts in this case implicate—at 

a minimum—the free exercise and free 

speech rights of every child attending public 

school in this country. 

Thus, while Crawford-El was cert-

worthy due to its important issue, the 

instant case is cert-worthy due to both its 

issue and its facts.  Some issues and some 

fact patterns undoubtedly lend themselves to 

long periods of percolation in the lower 

courts.  But the issue and facts of this case 

are not among them.  Due to the importance 

of the issue (the destruction of the last 

remaining plaintiffs‟ protection in qualified 

immunity cases), the vast number of 

plaintiffs implicated by the facts 

(theoretically every child in America‟s public 

schools), and the importance of the rights 

implicated by the facts (the First 

Amendment rights of all school children, 

including those who, for various reasons, 

would never actually litigate violations of 

those rights); this Court should grant 

certiorari.  If ever the values on the plaintiffs‟ 

side of the qualified immunity balance 

needed to be preserved, it is in America‟s 
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public schools.  School officials who trample 

on clearly established rights should not be 

allowed to avoid liability because courts of 

appeals counterfactually declare such rights 

not to be clearly established.  No percolation 

is necessary. 

 

III. This case is a good vehicle with 

which to clarify the level of 

generality problem. 

 

While the generality question will 

always need to be answered in a case-specific 

manner and, thus, will never be susceptible 

to a precise pre-application formula; this 

case presents an opportunity for this Court 

to lay out some touchstones that will both 

show the error in the Fifth Circuit‟s analysis 

and provide guidance in a large variety of 

contexts. 

In al-Kidd, this Court opined that 

“[t]he general proposition, for example, that 

an unreasonable search or seizure violates 

the Fourth Amendment is of little help in 

determining whether the violative nature of 

particular conduct is clearly established.”  

131 S.Ct. at 2084.  This point is, of course, 

the same one this Court made in a much 

quoted passage from Anderson v. Creighton, 

483 U.S. 635, 639 (1987): 

 

For example, the right to due 
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process of law is quite clearly 

established by the Due Process 

Clause, and thus there is a 

sense in which any action that 

violates that Clause (no matter 

how unclear it may be that the 

particular action is a violation) 

violates a clearly established 

right. Much the same could be 

said of any other constitutional 

or statutory violation.  But if 

the test of “clearly established 

law” were to be applied at this 

level of generality, it would bear 

no relationship to the “objective 

legal reasonableness” that is the 

touchstone of Harlow. 

 

Not surprisingly, the Fifth Circuit quoted the 

Anderson passage in its en banc opinion.  659 

F.3d 359, 372 (5th Cir 2011) (en banc) 

(majority opinion on the qualified immunity 

issue). 

But what the Plaintiffs (hereinafter 

“the students”) in the instant case argued is 

nothing like either of the above examples.  

The students did not, in effect, say “the 

rights to free speech and free exercise of 

religion are clearly established in the First 

Amendment and the principals violated the 

First Amendment [or “those rights”]; 

therefore the principals are not entitled to 
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qualified immunity.”  Instead, the students‟ 

argument was that the law was clearly 

established with regard to the specific facts, 

the specific context, and the specific 

violations of this case:  “Swanson and 

Bomchill [the principals] are not entitled to 

qualified immunity for their First 

Amendment censorship and viewpoint 

discrimination against elementary school 

students and their parents who wished to 

distribute literature in a non disruptive 

manner at school because Swanson and 

Bomchill had fair warning that their conduct 

was unlawful.”  (Appellee‟s 5th Cir. Brief at 

16-17).  They cited both binding precedent 

and U.S. Department of Education 

regulations to support the clearly established 

nature of their rights.  (Id. at 27-60.) 

Despite the fact that there is no 

opinion from this Court or from the Fifth 

Circuit with a fact pattern identical to the 

instant case, six judges of the en banc court 

(Judge Elrod and those judges joining the 

various sub-parts of Part IV of her opinion) 

accepted these arguments with regard to all 

or some of the incidents at issue in this case.  

See Morgan, 659 F.3d at 395, n.* (explaining 

the vote count on Judge Elrod‟s opinion).  

And five of those judges signed on to the 

following statement that shows that they 

understood the degree of specificity at which 

the students made their argument: 



16 

 

 

[I]it is well-settled law that 

elementary school students 

have First Amendment rights, 

private religious speech is fully 

protected, and viewpoint 

discrimination is prohibited in 

any forum.  The Supreme 

Court‟s decision in Tinker 

clearly established that 

viewpoint discrimination 

against non-disruptive student 

speech on school property 

violates the First Amendment 

rights of students. 

. . . . 

 Even if the Supreme 

Court‟s unbroken line of 

decisions were somehow not 

enough to give school districts 

fair warning that the First 

Amendment prohibits viewpoint 

discrimination against non-

disruptive, private student 

speech, moreover, the 

Department of Education (DOE) 

has made clear to schools that 

viewpoint discrimination 

against religious speech in 

schools is prohibited. 

 

Id. at 413 (Elrod, J., opinion for five judges). 



17 

 

Unfortunately, the en banc majority 

could not see what these five judges saw:  

There is a world of difference between 1) 

documenting the clarity of a right with 

relevant authority at the level the students 

have done here and 2) erroneously claiming a 

right is clearly established by relying on a 

district court‟s footnoted dictum, irrelevant 

cases, and broad historical assertions as the 

Ninth Circuit did in al-Kidd.  131 S.Ct. at 

2084. 

Thus, this Court should grant certiorari 

to reverse the mistake of the Fifth Circuit.  

In so doing, this Court will also provide an 

example of the level of specificity that is 

adequate to prove that a right is clearly 

established even when no case exists that is 

on all fours, i.e., even when the statements 

relied upon are, in some sense, general.  

Such an example should prove helpful to 

courts in many other contexts. 

 

 

 

 

IV. This case is a good vehicle with 

which to demonstrate that clearly 

established rights must not be 

artificially declared unclear. 

 

The same five judges who understood 

that the rights at issue are clearly 
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established, also pointed out how the en banc 

majority‟s came to the wrong conclusion:  

The majority looked outside its own circuit 

for guidance, even though it should only do 

so when the law is not clearly established 

within the circuit.  659 F.3d at 416.  In so 

doing, the majority made the rights that the 

principals were responsible for knowing look 

unclear when they were actually clear.  This 

was an especially unfortunate mistake for 

two reasons. 

The first reason can be found in 

Justice Kennedy‟s concurrence in al-Kidd, 

which was joined by Justices Ginsburg, 

Breyer, and Sotomayor.  There Justice 

Kennedy wrote: 

 

The fact that the 

Attorney General holds a high 

office in the Government must 

inform what law is clearly 

established for the purposes of 

this case.  Some federal officers 

perform their functions in a 

single jurisdiction, say within 

the confines of one State or one 

federal judicial district.  They 

reasonably can anticipate when 

their conduct may give rise to 

liability for damages and so are 

expected to adjust their 

behavior in accordance with 
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local precedent.  In contrast the 

Attorney General occupies a 

national office and so sets 

policies implemented in many 

jurisdictions throughout the 

country.  The official with 

responsibilities in many 

jurisdictions may face 

ambiguous and sometimes 

inconsistent sources of 

decisional law.  While it may be 

clear that one Court of Appeals 

has approved a certain course of 

conduct, other Courts of 

Appeals may have disapproved 

it, or at least reserved the issue. 

When faced with 

inconsistent legal rules in 

different jurisdictions, national 

officeholders should be given 

some deference for qualified 

immunity purposes . . . . 

 

131 S.Ct. at 286 (Kennedy, J., 

concurring) (citations omitted). 

Of course, the situation is exactly the 

opposite here.  The principals only needed to 

know the state of the law only in the Fifth 

Circuit, not in all the other jurisdictions that 

the en banc majority invoked.  Just as 

Attorney General Ashcroft‟s situation 

militates in favor of deference, so the 
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opposite situation militates in favor of higher 

accountability. 

The second reason this mistake is 

especially unfortunate is because the Fifth 

Circuit had “already told the same Plano 

I[ndependent] S[chool] D[istrict] that 

viewpoint discrimination is a clearly 

established violation of the First Amendment 

in any forum.”  659 F.3d at 413 (Elrod, J., 

opinion for five judges).  The principals were 

plainly on notice that their conduct violated 

clearly established rights. 

Thus, this case is an especially good 

vehicle for instructing the courts of appeals 

in where to look for clearly established 

rights.  Rights that are clearly established 

within a circuit should not be held to be 

unclear by looking at confusion elsewhere. 

 

CONCLUSION 

 

For the foregoing reasons, the Petition 

should be granted. 

 

Respectfully submitted, 

this 26th day of January, 2012, 

 

Steven W. Fitschen 

Counsel of Record for Amicus Curiae 

The National Legal Foundation 

2224 Virginia Beach Blvd., Ste. 204 

Virginia Beach, Virginia 23454 



21 

 

(757) 463-6133 

 


