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I. There Is A Circuit Conflict Regarding The 
Accrual Date for ERISA Benefit Claims 

 Over the course of three decades all of the courts 
of appeals have agreed that there is a general federal 
discovery rule, although differing with regard to the 
contours of that rule. (Pet. 13-36). Respondents ignore 
those repeated announcements of a general discovery 
rule when they assert that the lower courts merely 
fashion statute-specific accrual rules. The various 
ERISA accrual rules applied by the courts of appeals 
are described as based on some version of that gen-
eral discovery rule. Miller v. Fortis Benefits Ins. Co., 
475 F.3d 516, 521 (3d Cir. 2007). 

 Respondents suggest that the Court ought to 
consider only what accrual rule is appropriate under 
ERISA, rather than attempt to define the general 
federal discovery rule. On this view the question 
presented would be what accrual rule applies to an 
ERISA benefit claim. Narrowing the issue in this 
manner does not alter the certworthiness of this case, 
because there is clearly a circuit split regarding the 
accrual rule for ERISA claims. The accrual rule 
governing such claims is of great importance, because 
ERISA protects the benefits of tens of millions of 
workers and retirees. 

 
A. The Circuit Courts Apply Conflicting Ac-

crual Standards 

 The circuit conflict is starkly illustrated by the Sec-
ond Circuit’s decision in Novella v. Westchester County, 
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661 F.3d 128 (2d Cir. 2011). Novella presented an 
ERISA violation similar to the violation in the instant 
case. Novella and others were receiving pensions, but 
the payments were smaller than required by the plan. 
The defendants in Novella had disclosed the amount 
of the pension payments the plaintiffs were receiving, 
but as in the instant case the Summary Plan Descrip-
tion that had been provided to plan participants was 
“silent on the ... calculation [used].” 661 F.3d at 146. 

 The defendants in Novella proposed an accrual 
rule that was essentially the same as the standard 
adopted by the Seventh Circuit in the instant case. 
They urged the court to apply “a strict first-payment 
approach under which the statue of limitations for a 
miscalculation claim would begin to run when the 
pensioner receives his first check.” 661 F.3d at 144. 
The Second Circuit rejected that standard as 

too harsh in that it places the burden on the 
pensioner – a party less likely to have a clear 
understanding of the terms of the pension 
plan and their application to his case – to 
confirm the correctness of his pension award, 
... regardless of the complexity of the calcula-
tion, or the adequacy of the defendants’ ex-
planation of the basis for the calculation. 

661 F.3d at 146. 

 The Second Circuit held instead that an ERISA 
benefits claim accrues only when a participant “knew 
or should have known of the miscalculation.” 661 F.3d 
at 148; see id. (“knew or reasonably should have 
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known that his benefits were miscalculated”). That 
standard could be met, the Court of Appeals ex-
plained, if the defendants gave a participant “actual 
notice [of the] method [that] was used.” Id. 

 The standard applied by the Seventh Circuit in 
this case is irreconcilable with the standard applied 
by the Second Circuit in Novella. Under the Seventh 
Circuit standard the statute of limitations begins to 
run as soon as a participant knows the amount of the 
benefit he or she will receive; in the Second Circuit 
that limitations period does not begin to run until the 
participant also knows or should know that that 
amount was miscalculated. The Seventh Circuit held 
in this case that the limitations period began to run 
when Barberis and others received their checks; that 
is precisely the standard rejected by the Second 
Circuit. Under Novella the statute of limitations 
regarding a claim for miscalculated benefits would 
begin to run if and when the claimant was told the 
(improper) calculation method used to determine his 
benefit. But in the instant case the calculation meth-
odology, the so-called “wash calculation” projecting 
future interest credits based on the Treasury rate, 
was never disclosed to the participants. 

 Five other circuits clearly hold, in conflict with 
the Seventh Circuit, that in an ERISA benefits case 
the statute of limitations does not begin to run until a 
claimant knows or should reasonably know either 
that the benefit in question has been or would be 
denied or that the benefit paid was miscalculated. 
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 The Third Circuit decision in Miller v. Fortis 
Benefits Ins. Co., 475 F.3d 516 (3d Cir. 2007), does not 
hold, as respondents imply, that a claim always ac-
crues on the date a participant receives an incorrectly 
calculated benefit. Rather, the standard in Miller, 
similar to that in Novella, is when “a beneficiary 
knows or should know he has a cause of action.” 475 
F.3d at 521; see 475 F.3d at 522 (“reasonable discovery 
of actionable harm”). The limitations period began to 
run in Miller upon the receipt of the miscalculated 
benefit only because in Miller – unlike the instant 
case – the error was obvious; the disability check 
should have been equal to 60% of Miller’s paycheck. 
The decision in Romero v. Allstate Corp., 404 F.3d 212 
(3d Cir. 2005), makes clear that the Third Circuit’s 
version of the “clear repudiation” standard embodies 
“the federal discovery rule,” under which “a claim will 
accrue when the plaintiff discovers, or with due dili-
gence should have discovered, the injury.” 404 F.3d at 
222, 224.  

 The Fourth Circuit decision in Cotter v. Eastern 
Conference of Teamsters Retirement Plan, 898 F.2d 
424, 429 (4th Cir. 1990) holds that a claim accrues 
only when “some event ... should have alerted [the 
plaintiff ] to his entitlement to the benefits he did not 
receive.” (emphasis added). Respondents insist that 
this is “the same basic standard” applied in the 
instant case. (Br. Opp. 20). That is clearly wrong. 
Under the Seventh Circuit standards respondents 
obviously did not have to show that something in the 
Summary Plan Description, the newsletters, or the 



5 

lump-sum benefit checks would have alerted partici-
pants to the fact that they were also entitled to an 
additional sum equal to the present value of future 
interest credits. 

 The decision in Union Pacific Railroad Co. v. 
Beckham, 138 F.3d 325 (8th Cir. 1998), makes clear 
that the Eighth Circuit’s version of the clear repudia-
tion doctrine is avowedly an application of the gen-
eral federal discovery rule, 138 F.3d at 330, under 
which a claim accrues only when a plaintiff, “dis-
covers, or with due diligence should have discovered, 
the injury.” Id. That standard was met in Union 
Pacific only on the date when the claimants were 
expressly told that they would not be receiving a 
specific benefit, credit with their new employer for 
years of service with a prior employer. Id. at 331.  

 The petition described eight Ninth Circuit deci-
sions expressly applying an injury discovery rule to 
ERISA cases. See Pet. 22, 25-27. The respondents 
ignore seven of those decisions, referring only to the 
opinion in Withrow v. Halsey, 655 F.3d 1032 (9th Cir. 
2011). They quote a passage from Withrow holding 
that a claim accrues “when the plan communicates a 
‘clear and continuing repudiation of a claimant’s right 
under a plan such that the claimant could not have 
reasonably believed but that his or her benefits had 
been finally denied.” 655 F.3d at 1036 (emphasis 
added); see Br. Opp. 20. Respondents assert that this 
standard is “barely distinguishable” from the Seventh 
Circuit. (Br. Opp. 20). To the contrary, the standards 
are obviously very different. In the Ninth Circuit a 
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plaintiff must be on notice that he or she has a claim 
for a particular benefit and that the benefit has been 
considered and denied; in the Seventh Circuit a claim 
accrues when a participant receives a check, even if 
the recipient has no idea what benefits were awarded 
or denied in the calculation of the amount of the 
check. 

 In Hoover v. Bank of Am. Corp., 2005 WL 80957 
(11th Cir. 2005), the Eleventh Circuit held that an 
employer’s longstanding refusal to accord the plaintiff 
certain service credits did not trigger the statute of 
limitations because the plaintiff had not formally 
applied for those credits until shortly before the suit 
was filed, a result the Eleventh Circuit explained was 
dictated by the application requirement for ERISA 
cases established by Paris v. Profit Sharing Plan for 
Emps. of Howard B. Wolf, Inc., 637 F.2d 347 (5th Cir. 
1981). (See Pet. 27). Respondents insist that the 
Eleventh Circuit “could not have considered” whether 
Paris really required a benefit application because, on 
“the facts indicated by the district court,” the plaintiff 
would not have prevailed under some other standard. 
(Br. Opp. 23 n.11). But the Eleventh Circuit opinion 
did not rely on what respondents characterize as the 
district court’s view of the facts; the court of appeals 
held that Paris controlled regardless of what the em-
ployer might have said in response to prior inquiries 
that fell short of an application. The district court 
in Hoover acknowledged that Paris was in “some ten-
sion” with the ERISA accrual standard in other 
circuits, Hoover v. Bank of Am. Corp., 286 F.Supp.2d 
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1326, 1333 n.12 (M.D.Fla. 2003), and only held that 
Hoover’s claims were timely because it was required 
to do so by “the Paris standard for ERISA claims,” 
noting that those claims might well have accrued 
earlier “under other formulations of the standard.” 
286 F.Supp.2d at 1334. 

 
B. There Are Several Different “Clear Re-

pudiation” Standards 

 Respondents insist that most circuits have 
adopted a “clear repudiation” accrual rule for ERISA 
benefits claim. That assertion is overstated. In many 
ERISA cases the courts have not used the phrase 
“clear repudiation” at all. In Novella, for example, the 
Second Circuit merely noted that the phrase had been 
utilized by the Third Circuit in one earlier case, but 
did not itself use that language in articulating the 
Second Circuit standard. 661 F.3d at 147-48.  

 We explained in the petition that there are at 
least three different versions of the “clear repudia-
tion” standard. (Pet. 35-36). Respondents insist to the 
contrary that “clear repudiation” is in all ERISA cases 
“the same” standard (Br. Opp. 17 n.7, 20) with a 
single “uniform” meaning (Br. Opp. 3, 14, 26, 31; 
see id. at 14, 24 (“the” clear repudiation standard)). 
If “clear repudiation” were in fact a standard with 
a single, well-established and consistently applied 
meaning, respondents would assuredly identify that 
meaning. Respondents’ skilled counsel are familiar 
with all the appellate decisions involved, and if those 
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decisions used “clear repudiation” in a single con-
sistent manner, they would of course have told the 
Court what it is. But although the Brief in Opposition 
is replete with references to “clear repudiation,” that 
brief scrupulously avoids any account of which of the 
possible meanings should be (or is being) given to this 
phrase.  

 “Clear repudiation” might refer to conduct that is 
an indisputable violation of a participant’s right to a 
particular benefit. Thus if ERISA or a covered plan 
required that a participant be paid $10,000, and the 
plan trustees intentionally paid him or her only 
$5,000, that would be a clear repudiation of the 
trustees’ obligation to pay that benefit, and of the 
benefit itself. This usage of “repudiate” is analogous 
to the contract doctrine under which a party can be 
deemed to have repudiated a contract by failing to 
perform as provided in that agreement. The touch-
stone of clear-violation repudiation is conduct, action 
by plan officials that clearly violates an obligation, 
not what a participant understood. Thus, for exam-
ple, it would be irrelevant whether a participant 
knew or should have known that under the plan or 
ERISA a benefit check should actually have been for 
$10,000 rather than $5,000. 

 In the alternative, “clear repudiation” might refer 
instead to a clear explanation to a participant that a 
particular specified benefit was not being paid or 
would not in the future be provided. This type of re-
pudiation would occur, for example, if an employer 
announces that dental benefits will no longer be 



9 

covered by its medical plan. The touchstone of this 
type of repudiation is whether the employer clearly 
identified the specific benefit that was being denied. 
“Clear repudiation” has other possible meanings as 
well. 

 Respondents understandably do not suggest that 
“clear repudiation” requires a clear explanation of 
a particular benefit being denied, or that “clear re-
pudiation” embodies the Second Circuit standard in 
Novella. The circumstances of this case obviously 
would not satisfy either of those standards. Respon-
dent is ambivalent about whether the Seventh Circuit 
applied a clear-violation repudiation standard. At 
p. 11 the Brief in Opposition observes that the Court 
of Appeals “explained” its decision by referring to 
“the ‘ “general federal common law rule ... that an 
ERISA claim accrues when the plaintiff knows or 
should know of conduct that interferes with the 
plaintiff ’s ERISA rights.” ’ ” (Br. Opp. 11) (quoting 
Pet.App. 9a). But on p. 19 the Brief in Opposition 
emphatically denies that the Seventh Circuit 
“appl[ied] a general ... rule that ‘a claim accrues when 
a plaintiff knows of the conduct that constitutes a 
violation of federal law.’ ” (quoting Pet. 14, 33). The 
“general rule” disavowed at p. 19 certainly seems to 
be the same as the “general rule” embraced on p. 11.  

 The absence from the Brief in Opposition of any 
account of which particular meaning is to be given to 
the phrase “clear repudiation” does not reflect any 
oversight on the part of counsel for respondents. The 
problem, rather, is that no single proposed meaning 
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could be reconciled with the decisions of all of the 
courts of appeals, because the circuits are applying 
decidedly inconsistent accrual standards to ERISA 
benefit claims. 

 
II. This Case Presents An Excellent Vehicle for 

Resolving The Circuit Split 

 This case is an excellent vehicle for resolving this 
conflict regarding the accrual standard for ERISA 
benefit claims. Under the Novella standard, or the 
standards applied in the Third, Fourth, Eighth, Ninth 
or Eleventh Circuits, the plaintiffs’ claims would have 
been timely. If, for example, the accrual rule requires 
an employer to specifically identify a benefit that is 
being denied, that standard was not met here. But if, 
as the Seventh Circuit held, a benefit claim accrues 
the moment a participant gets a legally insufficient 
check, then the claims of the petitioners were indeed 
time barred. 

 Respondents argue that they would prevail under 
any standard because petitioners were “aware that 
their lump sum distributions equaled the value of 
their account balance, and no more.” (Br. Op. 30). But 
that is the limited knowledge sufficient under the 
Seventh Circuit standard, not the greater knowledge 
required under Novella or by the ERISA benefit 
accrual standard in the five other circuits. 

 Respondents acknowledge that “[t]he mechanics 
of th[e] calculation ... were not detailed in the Plan’s 
communications with participants.” (Br. Opp. 6). They 
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object, however, that this was not the result of any 
fraudulent motive, noting that there was “no evidence 
showing that the Plans purposefully concealed details 
about the calculation.” (Br. Opp. 30) (quoting Pet. 
App. 59a) (emphasis added). But under Novella and 
the accrual standard in five other courts of appeals 
the dispositive issue is what information was provid-
ed to from participants, not why an employer or plan 
decided to withhold other information. 

 One District Court opinion in this case indicated 
that plan participants may not rely on an employer’s 
Summary Plan Descriptions, and that due diligence 
requires them to demand to see a copy of the actual 
Plan documents to double check the accuracy and 
completeness of what the employer has told them. 
(Br. Opp. 30; Pet. App. 55a). But the courts of appeals 
have uniformly held that participants are not re-
quired to do that. The imposition of such an obliga-
tion would be palpably inconsistent with this Court’s 
decision in CIGNA Corp. v. Amara, 131 S.Ct. 1866 
(2011). In the Court of Appeals respondents properly 
refused to defend this passage in the District Court 
opinion. 

 Respondents object that if in this case the mere 
sending of an unlawfully small lump-sum payment 
were insufficient to trigger the statute of limitations, 
it would be unclear when the statute of limitations 
would in fact begin to run. (Br. Opp. 27, 28, 29). But 
the defendants brought this problem on themselves 
by deliberately deciding, for whatever reason, to tell 
participants nothing about the manner in which 
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those benefits had been calculated. Counsel for re-
spondents were more forthright in this Court. The 
authors of the Brief in Opposition, properly concerned 
to provide this Court with a clear explanation of what 
the Plan had done, had no difficulty doing so in a few 
straightforward sentences. That brief candidly cau-
tions the Court that the so-called “accounts” were not 
real, but only “notional accounts” (Br. Opp. 4, 5, 8, 
10), “i.e., accounts that do not actually contain mon-
ey.” (Br. Opp. 4). The defendants, however, chose to 
give none of this information to those who needed it 
at the time, the men and women who were being 
offered unlawfully small lump-sum payments. If this 
Court grants review and adopts the standard in 
Novella, employers and plans will in the future 
understand the consequences of withholding that 
type of information, and will – as ERISA intended – 
be properly forthcoming in the disclosures provided to 
participants. 

--------------------------------- ♦ --------------------------------- 
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CONCLUSION 

 For the above reasons, a writ of certiorari should 
issue to review the judgment and opinion of the Court 
of Appeals for the Seventh Circuit. 
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