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STATEMENT OF THE CASE 
 

A. OVERVIEW 

That State of Missouri‟s petition for a writ of certiorari presents a fact-bound 

question that sets forth no compelling reason to justify this Court‟s discretionary 

intervention.  The Missouri Supreme Court correctly determined that Reginald 

Griffin‟s prison murder conviction was constitutionally tainted because the state 

suppressed evidence that Jeffrey Smith killed James Bausley, which also supported 

a broader claim for relief not directly addressed by the court below that Reginald 

Griffin is innocent.  State ex rel. Griffin v. Denney, 347 S.W.3d 73 (Mo. Banc 

2011).  (A-1-10).  The petition identifies no real conflict between the Missouri 

Supreme Court‟s decision, prior decisions of this Court, and other inferior courts 

addressing Brady
1
 and innocence issues of a similar nature.  Because this petition 

only seeks to overturn a state court decision that it wrongly perceives to be 

erroneous, certiorari should be denied. 

Throughout his petition for discretionary review, petitioner repeatedly 

distorts or omits key facts surrounding the trial and the post-conviction 

proceedings in this case.  For instance, petitioner conveniently fails to mention that 

co-defendant Arbary Jackson was acquitted by a Boone County, Missouri jury that 

heard the same evidence presented at petitioner‟s trial without the benefit of the 

                                                           
1
 Brady v. Maryland, 373 U.S. 83 (1963). 
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suppressed exculpatory evidence that formed the basis of the Brady violation in 

this case implicating Jeffrey Smith in the prison murder of James Bausley.  (A-9, 

Rule 91 Exh. 2, p. 35).  Co-defendant Doyle Franks was later convicted by a St. 

Charles County, Missouri jury of the lesser offense of second degree murder.  State 

v. Franks, 793 S.W.2d 543 (Mo. App. E.D. 1990).  Respondent‟s inexperienced 

retained counsel Jeanne Moenckmeier inexplicably did not seek a change of venue 

out of Randolph County, a rural county in Central Missouri where the Moberly 

Prison is the largest employer. 

The only logical explanation for the disparate results at the trials of Mr. 

Griffin, Mr. Jackson, and Mr. Franks, in light of the fact that the prosecution 

presented the same evidence, is the experience and performance of defense 

counsel.  Mr. Griffin‟s trial counsel, to her credit, admitted in her motion for new 

trial, that Mr. Griffin‟s case was her first felony jury trial.  (29.15 Tr. 29-34). 

The second factual distortion in the petition is the Warden‟s assertion that 

the homemade knife found near the scene of the stabbing on the ground “tested 

positive for human blood.”  (Pet. at 4).  Although preliminary tests on this knife 

were positive, the confirmatory test for blood on the knife was negative.  (Trial Tr. 

555).   

Throughout his petition, the Warden repeatedly distorts the trial record by 

stating that “the sharpened screwdriver [seized from Jeffery Smith] was not the 



3 

 

actual murder weapon.”  (Pet. At 8, 18).  In support of this position, petitioner cites 

pages 6 and 7 of Chief Judge Teitleman‟s majority opinion for the Missouri 

Supreme Court.  (Id.).  These passages from the majority opinion made no finding 

that the knife seized from Smith could not have been the murder weapon.  To the 

contrary, Judge Teitleman noted that Smith‟s possession of this weapon in the 

prison yard just minutes after the murder, supported a viable alternative perpetrator 

defense.  (A-6-7).  Petitioner‟s argument that the weapon seized from Smith could 

not have caused the fatal stab wound to the victim‟s chest, also distorts the trial 

testimony of coroner Jay Dix, who testified regarding the victim‟s cause of death at 

trial.  Dr. Dix testified that the depth of the fatal wound to the victim‟s chest was 

between five and six inches.  (Trial Tr. 544).  The depth of the fatal knife wound 

indicates that Mr. Bausley could have been stabbed with the weapon seized from 

Smith minutes after the murder, which was described by Officer O‟Brian and the 

prosecutor in court documents as being eight and seven eighths inches long with a 

blade of over five inches that was sharpened to a point.  (A-153, 163).  Petitioner‟s 

argument also ignores the fact that Mr. Bausley also had a smaller wound caused 

by a “sharp instrument” on his left upper leg that the prosecution argued at trial 

was inflicted by Mr. Griffin.  (Tr. 416, 543).   
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Next, respondent states that the DeKalb County Circuit Court‟s opinion, 

which was authored by Assistant Attorney General Steven Hawke,
2
 found that the 

testimony of Arbary Jackson, Doyle Franks, Michael Garrett, and Paul Curtis, was 

not credible.  (Pet. 6).  This assertion is misleading and disingenuous for a number 

of reasons. 

First, this argument ignores the fact that the Missouri Supreme Court has 

original jurisdiction to issue writs of habeas corpus under Article V, Section 4 of 

the Missouri Constitution.  (A-1).  As a result, the Missouri Supreme Court 

appropriately did not defer to any lower courts‟ findings and made independent 

determinations regarding the strength of the evidence.   

Regarding the credibility of Paul Curtis, it is difficult to understand how the 

circuit court, during the state habeas proceeding could make an adverse credibility 

finding because it did not observe Mr. Curtis‟s demeanor because he testified by 

deposition and did not appear to testify in person at the 2007 evidentiary hearing.  

(See Rule 91 Exh.‟s 2, 3).  Thus, the Missouri Supreme Court had the same ability 

to assess the credibility of Curtis as the circuit court judge did.  Although this will 

be addressed in greater detail below, by any objective measure, Mr. Curtis‟s 

                                                           
2
 A substantial portion of respondent‟s Rule 91 petition argued to the 

Missouri Supreme Court that its exercise of discretionary review was appropriate, 

not only to address the Brady violation and whether Mr. Griffin is innocent, but 

also because the manner in which the circuit court issued its judgment undermined 

the integrity of the fact finding process.  (A-119-120, 133-137). 
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recantation in his deposition was far more credible than his trial testimony because 

his recantation is corroborated by several independent facts that were contained in 

his prison records.  Regarding Michael Garrett‟s 2007 hearing testimony, it is 

baffling as to how petitioner can assert that the circuit court found his testimony 

lacked credibility because the circuit court‟s opinion does not even mention 

Michael Garrett.  (A-15-18).  In any event, there is no objective evidence in the 

record to indicate any reason for Mr. Garrett to fabricate his testimony since he is 

no longer incarcerated and had nothing to lose or gain from testifying.  

Finally, petitioner totally ignores the fact that throughout the present state 

habeas litigation that culminated in the Missouri Supreme Court‟s decision 

granting habeas relief, Mr. Griffin‟s habeas petition, in conjunction with his Brady 

claim, also advanced a claim for relief based on a freestanding claim of actual 

innocence under State ex rel. Amrine v. Roper, 102 S.W.3d 541 (Mo. banc 2003).  

(A-115-117, 125-134, 137-142).  The suppressed evidence regarding Jeffrey 

Smith‟s possession of a weapon was part and parcel of Mr. Griffin‟s claim of 

innocence.  (Id.).  Mr. Griffin‟s Rule 91 petition also contended that the newly 

discovered evidence of his innocence, including the suppressed evidence involving 

the Brady violation, met the gateway innocence test of Schlup v. Delo, 513 U.S. 

298, 327 (1995) to overcome any procedural bar.  (A-131-132, 151).  In light of the 

obvious overlap between Mr. Griffin‟s claim of innocence and his Brady claim 
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involving Mr. Smith being caught with a weapon, it was entirely appropriate for 

the Missouri Supreme Court to consider all of the evidence in the case in 

exercising its discretionary power under state law to grant an original writ of 

habeas corpus. 

B. THE TRIAL 

At approximately 2:30 on the afternoon of July 12, 1983, prison inmate 

James “Tack” Bausley was fatally stabbed on the yard of the Missouri Training 

Center for Men, located in Moberly, Missouri. Two prisoners, Paul Curtis and 

Wyvonne Mozee, several months later, implicated three fellow inmates in the 

murder: Reginald Griffin, Doyle Franks, and Arbary Jackson. Curtis and Mozee 

became the key witnesses for the prosecution at Mr. Griffin‟s trial, as well as the 

trials of co-defendants Arbary Jackson and Doyle Franks.  Because there was no 

physical evidence linking Mr. Griffin to this murder, the prosecution‟s case rested 

entirely upon the credibility (or lack thereof) of the testimony of Curtis and Mozee.  

(A-2-3).   

 Curtis testified at Mr. Griffin‟s trial that on the afternoon of July 12, 1983, 

while he was on his way to a vocational training class, he witnessed the altercation 

in the prison yard that led to Mr. Bausley‟s death.  (Trial Tr. 478).  After hearing 

someone yell, Curtis testified that he saw Doyle Franks, Arbary Jackson, and 

Reginald Griffin.  Curtis testified that James Bausley was standing in front of 
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Curtis with his back to him.  As Bausley turned and tried to run, Curtis testified 

that he saw Mr. Griffin hit Bausley in the lower part of the back.  Curtis stated that 

as Franks and Jackson tried to grab Bausley, Griffin brandished a foot-long knife 

that had a yellow rag for a handle and stabbed Bausley in the chest.  (Id. 485-486, 

493-494). Curtis testified that as Bausley fell down, he was visibly bloodied.  (Id. 

487). According to Curtis, Griffin, Franks, and Jackson then ran away after Griffin 

disposed of the knife by throwing it up on the roof of the gym, near the corner of 

the building.  (Id.).  Curtis testified that he returned to his cell and did not say a 

word about witnessing the incident to anyone until he faced a transfer to the 

Jefferson City, Missouri prison, which had a reputation of being the “toughest” 

penitentiary in the state.  On September 2, 1983, presumably to avoid the 

impending transfer, Curtis gave a statement to prison investigator Raymond 

Newberry implicating Griffin, Franks, and Jackson in the Bausley killing.  (Id. 496, 

498-499).  

 Curtis later reached an agreement with the prosecution to testify at the trials 

of Mr. Griffin, Mr. Jackson, and Mr. Franks under which the state promised to 

assist him in handling a stealing charge in Gasconade County.  (Id. 468, 506).  In 

addition, the state agreed to report Curtis‟s cooperation to the Board of Probation 

and Parole.  (Id. 468).  After Curtis was released on parole, the state also paid 

Curtis‟s rent on a trailer home and a plot of land for one month and loaned him a 
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television set.  (Id. 469).  During cross-examination at trial, Curtis admitted that in 

his initial statement to the investigators, he stated that the incident took place at 

9:30 a.m., instead of in the afternoon, when the stabbing actually occurred.  (Id. 

519, 520). 

 At Mr. Griffin‟s trial, the state was allowed to introduce a transcript of the 

preliminary hearing testimony of inmate Wyvonne Mozee. Mr. Mozee died on July 

30, 1987, before Mr. Griffin‟s trial commenced.  (Id. 631).  At the preliminary 

hearing, Mozee indicated that he knew the victim and believed Bausley was 

murdered because of a dispute involving a television set. Mozee testified that on 

the morning of the homicide, he heard at the gym that there would be trouble over 

this dispute and went outside.  (Id. 668).  When he went outside the gym, Mozee 

stated that he saw Reginald Griffin, Arbary Jackson, Doyle Franks, and a man he 

identified by the nickname “Static Steve” standing with Bausley by a tree.  (Id. 

668-669).  At one point during his testimony, Mozee said that Mr. Griffin‟s 

nickname was “Little Dirty.”  (Id. 655).  At a different stage of his testimony, 

Mozee (erroneously) identified co-defendant Arbary Jackson as “Little Dirty” and 

indicated that Mr. Griffin went by the nickname “Little Papa.”  (Id. 656, 670-671, 

691).  Mozee said that “Little Papa” tried to grab Bausley and then he saw “Little 

Dirty” stab Bausley in the chest with a knife with a cloth wrapped around the end.  
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(Id. 672-673).  Mozee testified that Bausley fell backwards on the ground with 

blood on his chest.  (Id. 673-674.) 

 Mr. Griffin‟s defense counsel challenged the credibility of Mozee‟s 

testimony with the testimony of David Steele, a fellow inmate.  According to 

Steele, Mozee told him at a halfway house that he had a deal with the prison 

administration to testify against Griffin, Jackson, and Franks in order to get 

released quicker.  (Tr. 724-725).  Another inmate, Eddie Johnson, testified that 

Mozee had told him that on the day of the homicide that Bausley had been stabbed 

but that Mozee did not see the incident occur.  (Tr. 741-743).  Inmate Leonard 

Rogers also testified at trial that the inmate who ran around the gymnasium after 

the stabbing, contrary to the accounts of Curtis and Mozee, was not Reginald 

Griffin.  (A-7). 

C. NEWLY DISCOVERED EVIDENCE SUPPORTING BRADY AND 

INNOCENCE CLAIMS 

 

The trial record, in isolation, indicates that Mr. Griffin was convicted based 

upon scant and questionable evidence, objectively demonstrated by the more 

favorable outcomes of his two co-defendants‟ trials.  New evidence incrementally 

came to light during Mr. Griffin‟s post-conviction appeals that demonstrates that 

prison investigators concealed exculpatory evidence implicating Jeffrey Smith in 

the Bausley murder and that Mr. Griffin is actually innocent of any involvement in 

that crime.  At a June 19, 2007 deposition given during the present state habeas 
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corpus proceeding before the DeKalb County Circuit Court, the star witness for the 

state, inmate Paul Curtis, recanted his trial testimony.  (See Rule 91 Exh. 3).  On 

July 27, 2007, at the circuit court hearing in this habeas corpus action, former 

Moberly inmate Michael Garrett‟s testimony totally discredited inmate Wyvonne 

Mozee‟s preliminary hearing testimony, which was the only other evidence 

implicating Mr. Griffin.  (See Rule 91 Exh. 2).  At that same hearing, eyewitness 

and codefendant Arbary Jackson testified that Mr. Griffin had no involvement in 

the murder and was not present at the scene.  (Id.). 

 All of the existing credible evidence now shows that Curtis‟s trial testimony 

was fabricated.  (See Rule 91 Exh. 3).  At his deposition on June 19, 2007, Paul 

Curtis testified that he did not actually see the stabbing of James Bausley because 

he was attending a vocational auto mechanics class, which met from approximately 

8:00 am to 3:00 pm from Monday to Friday.  (Rule 91 Exh. 3, pp. 10-11, 21-23).  

In his trial testimony, he claimed to be an eyewitness to both the altercation and the 

stabbing.  (See Exh‟s. 3, 4).  Curtis testified in his deposition that he learned details 

of the murder while in administrative segregation (“ad. seg.”) for an unrelated 

fighting incident from co-defendant Doyle Franks, who was in an adjoining cell 

and openly bragged about committing the murder.  (Exh. 3, pp. 10-11).  

When asked about his motivation for fabricating his trial testimony, Curtis 

revealed that he was facing a transfer to Jefferson City, the highest security state 
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prison at the time, and feared for his safety as a 22-year-old young man.  (Id.).  By 

contacting prison officials and agreeing to testify against Griffin, Franks, and 

Jackson, he avoided transfer to the Jefferson City penitentiary and was instead sent 

to the state prison located in Pacific, Missouri.  (Id. 13-14).  He was paroled in 

1984, in large part due to his cooperation.  (Id. 15).  Other details of the murder 

were provided to him by prison investigators and other state agents.  (Id. 21).  

When asked why he was admitting that he lied at the trials, Curtis stated that he 

wanted to clear his conscience.  (Id. 23). 

 Many aspects of Mr. Curtis‟ 2007 deposition testimony are corroborated by 

prison records.  These records were presented as exhibits to Mr. Curtis‟ deposition 

and were attached to Exhibit 3 to the habeas petition.  For instance, prison records 

indicate that Mr. Curtis started attending an auto mechanics class on May 25, 1983, 

which corroborates his deposition testimony that he was in the class when the 

stabbing occurred and could not have observed the incident.  (See Rule 91 Exh. 3; 

Dep. Exh. 1).  In addition, Mr. Curtis‟ testimony that he learned details of the 

stabbing from Doyle Franks while they were in ad. seg. together a few days after 

the stabbing is corroborated by the fact that prison records indicate that Curtis was 

placed in ad. seg. for fighting on July 15, 2009.
3
 (Id.).  Prison records also indicate 

                                                           
3
 Evidence presented at the subsequent trial of Doyle Franks also 

corroborates Curtis‟ contention that he obtained details of the stabbing from Franks 

while they were in adjoining cells in ad. seg.  See Franks, 793 S.W.2d at 545. 
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that Curtis was placed in ad. seg. due to a fight with an inmate named J.D. Skinner 

and two other inmates because they had been pressuring him for sex.  (Id. pp. 43-

44; Dep. Exh. 3).  These documents corroborate Curtis‟ contention that he 

fabricated his testimony against petitioner in order to be transferred out of Moberly 

and escape these inmate predators.  (Id. p. 37, 43-44).   

Finally, prison records corroborate Curtis‟ deposition testimony that he was 

diagnosed as schizophrenic before he testified at trial, a fact that was also not 

revealed to the defense.  (Id. pp. 16-18; Dep. Exh. 2).  In fact, Curtis, in 1987, 

slashed his wrist in an apparent suicide attempt in Farmington.
4
  (Id.). 

 Post-trial evidence also shows that deceased inmate Wyvonne Mozee‟s 

preliminary hearing testimony, which was presented at trial, was also fabricated. 

(See Rule 91 Exh. 2, pp. 5-28).  At Mr. Griffin‟s preliminary hearing, Mozee 

testified that he witnessed the murder of James Bausley.  (See Rule 91 Exh. 5).  

Mozee died twenty-three years ago, so he cannot recant his false testimony.  

However, fellow inmate Michael Garrett‟s July 27, 2007 hearing testimony 

entirely discredits Mozee. (See Rule 91 Exh. 2, pp. 5-28).  

                                                                                                                                                                                           

 
4
 Although it pales in comparison to the Jeffrey Smith evidence, another 

Brady violation occurred because the state also concealed prison records that Paul 

Curtis was schizophrenic and attempted suicide at the Farmington prison in 1987.  

See Wilson v. Beard, 589 F.3d 651, 665-666 (3rd Cir. 2009) (finding Brady 

violation from failure to disclose the mental illness of an eyewitness to the crime.) 
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At the hearing, Garrett testified that he and Mozee walked the halls of the 

school building and arrived at the law library on the afternoon of Bausley‟s death. 

(Id. p. 7-8). Another inmate came up to Garrett and Mozee in the law library and 

told them that someone had stabbed James “Tack” Bausley. (Id. p. 8). After 

hearing the news, Garrett testified that Mozee ran out of the building toward the 

yard. (Id.). Garrett immediately entered a classroom in the building where he 

observed through a window Mr. Bausley‟s body being placed on a stretcher. (Id. p. 

8-9). The next time Mozee and Garrett spoke, about two days after Bausley was 

stabbed, Mozee told Garrett that he was going to testify about Bausley‟s stabbing 

to make parole, despite the fact he did not see the stabbing. (Id. p. 11). By that 

time, it was common knowledge within the penitentiary that Reginald Griffin, 

Doyle Franks, and Arbary Jackson were suspects in “Tack‟s” murder. (Id. p. 10-

11). Garrett‟s hearing testimony shows that Mozee could not have possibly 

witnessed Bausley‟s murder.  (Id. 11).  

Finally, codefendants Arbary Jackson and Doyle Franks have both given 

sworn testimony exonerating Mr. Griffin. Jackson has always maintained that Mr. 

Griffin had nothing to do with the murder. (Rule 91 Exh. 2, pp. 28-56). At the July 

27, 2007 hearing, Jackson testified that the stabbing was the result of an argument 

between Bausley, codefendant Doyle Franks and fellow inmate Jeffrey Smith over 

a portable television set.  (Id. 32-33).  Jackson testified that he tried to defuse the 



14 

 

situation, but then Bausley, Franks and Smith produced weapons.  (Id.).  At that 

point, Jackson turned and walked away, wanting nothing to do with the impending 

violence.  (Id.).  Moments later, after hearing someone say, “He‟s dead,” Jackson 

stated that he turned around and saw Bausley lying on the ground.  (Id. 33).  

Jackson said that he was advised by counsel not to testify at Mr. Griffin‟s trial or 

come forward with any evidence exonerating Mr. Griffin because he too was 

facing capital murder charges in connection with Bausley‟s death.  At Jackson‟s 

subsequent trial, where Curtis also testified and Mozee‟s prior testimony was 

introduced, he was acquitted.  (Id. 34-35).  At Jackson‟s trial, Curtis mistakenly 

identified Jackson as being Reginald Griffin, and in turn identified Griffin as 

Arbary Jackson sixteen different times.  (Id. 32).  Jackson stated that Mr. Griffin 

was not at the scene when Bausley was stabbed.  (Id. 34-35).  

Co-defendant Doyle Franks previously testified at Mr. Griffin‟s 1989 Rule 

29.15 post-conviction hearing that Mr. Griffin had nothing to do with Bausley‟s 

murder.  (See Rule 91 Exh. 6).  Franks testified that he and Jeffrey Smith stabbed 

Bausley and that Smith was caught with a knife by a guard shortly thereafter.  (Id.; 

29.15 Tr. 105-106).   

At the 2007 evidentiary hearing in DeKalb County, Reginald Griffin and his 

former public defender Nancy McKerrow also provided sworn testimony regarding 

the Brady claim involving the knife seized from Jeffrey Smith a few minutes after 
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the murder.  (Rule 91 Exh. 2, pp. 56-80).  Mr. Griffin testified that he did not know 

that Jeffrey Smith had been caught with a knife shortly after the murder until he 

heard his codefendant Doyle Franks testify at his Rule 29.15 hearing in 1989.  (Id. 

57-58).  By that time, it was too late to raise a Brady claim based upon this 

information in his 29.15 action because the time limits for filing a timely amended 

motion had expired.  (Id. at 58, 67).  See also Mo. S.Ct. Rule 29.15(b)(f)(k) (1988). 

After the Missouri Supreme Court reversed Mr. Griffin‟s death sentence in 

1993, Public Defender Nancy McKerrow was appointed to represent him at his 

penalty phase retrial.  Upon meeting Ms. McKerrow, Mr. Griffin brought the issue 

regarding Mr. Smith and the knife to her attention.  (Rule 91 Exh. 2, p. 59).  After 

Ms. McKerrow investigated the issue, (See Rule 91 Exh. 11), reports came to light 

that indicated Mr. Smith was caught with the knife matching the description of the 

murder weapon shortly after the stabbing and that he had been charged with and 

had pleaded guilty to a felony weapons charge arising from being caught with the 

knife.  (Id. 59-60; see also Rule 91 Exh. 1).   

Based upon this newly discovered evidence, Ms. McKerrow filed a motion 

before the trial court to reverse Mr. Griffin‟s capital murder conviction based upon 

a Brady violation, which was subsequently denied on procedural grounds.
5
 (See 

                                                           
5
 Had such a motion been filed today, the trial court would have had the 

legal authority to grant Mr. Griffin a new trial to correct a miscarriage of justice 
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Rule 91 Exh. 12, 13). After Mr. Griffin was resentenced to life imprisonment in 

1993, he again attempted to raise this Brady claim in a new 29.15 motion.  (See 

Rule 91 Exh. 10).   However, both the 29.15 motion court and the Missouri Court 

of Appeals ruled that any claims affecting his conviction, as opposed to his new 

sentence, were successive and could not be heard on the merits in a subsequent 

29.15 action.  (Id.; Rule 91 Exh. 2, at 60-61; A-78-83).  Finally, Mr. Griffin 

indicated that he knew Jeffrey Smith, who is known by the nickname of “Little 

Jeff,” from Moberly prison.  (Id. at 62).  Mr. Smith was similar in height, weight 

and complexion to Mr. Griffin.
6
  (Id.). 

 The final witness to testify at the 2007 hearing was Assistant Public 

Defender Nancy McKerrow.  (Id. 66).  Ms. McKerrow testified that she was 

appointed to represent Mr. Griffin on his penalty phase retrial after his death 

sentence was reversed in 1993.  (Id. 66-67).  Upon meeting Mr. Griffin, she was 

informed by him about the possible Brady issue involving Jeffrey Smith and the 

knife.  (Id. at 67).  Upon receiving this information, she prepared a memorandum 

for her investigator to look into this issue.  (Id. 67-68; Rule 91 Exh. 11).  Ms. 

                                                                                                                                                                                           

based upon newly discovered evidence in light of the Missouri Supreme Court‟s 

recent decision in State v. Terry, 304 S.W.3d 105, 108-111 (Mo. banc 2010). 

 
6
 Prison records indicate that Griffin and Smith, both of whom are black 

males, are close in age and possessed similar physical characteristics.  Smith was 

5‟ 6½ inches tall and weighed 132 lbs.  Griffin was 5‟ 6 inches tall and weighed 

115 lbs.  (See Rule 91 Exh‟s. 1, 12; A-7). 
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McKerrow‟s investigator went to Moberly and obtained Mr. Smith‟s prison file.  

(Rule 91 Exh. 2, p. 68).  Ms. McKerrow also obtained the public defender‟s file 

pertaining to Mr. Smith‟s subsequent felony weapon charge.  (Id.).  In both of 

these files, investigative reports were written indicating that Mr. Smith was caught 

at approximately 2:50 p.m. on July 12, 1983 with a homemade knife with a yellow 

handle on it.  (Id. 69; Rule 91 Exh. 1).  Mr. Smith was also prosecuted in 1983 on a 

felony weapons charge arising from this incident in Randolph County for which he 

received a two year sentence.  (Id.; A-156-158).  

 After being appointed to represent Mr. Griffin, Ms. McKerrow also obtained 

prior trial counsel‟s file.  There was nothing in the discovery from these trial files 

regarding Jeffrey Smith being caught with a knife or the criminal charges arising 

therefrom.  (Rule 91 Exh. 2 at 72). 

 After uncovering the information regarding Mr. Smith being caught 

with a knife, Ms. McKerrow recognized that this was powerful exculpatory 

evidence, in light of the fact that Jeffrey Smith‟s physical characteristics were 

almost identical to those of Mr. Griffin.  (Id. 71).  As Ms. McKerrow stated: “Even 

if there was an eyewitness, they could have easily mistaken them . . . . but it clearly 

would have been a huge help at trial.”  (Id.).  Based upon the information 

uncovered regarding Smith and the knife, Ms. McKerrow filed, before the trial 

court, a motion to reverse Mr. Griffin‟s capital murder conviction based upon this 



18 

 

Brady violation, which was denied because the trial judge believed he lacked 

jurisdiction to address any guilt phase issues.  (Id. 73; Exh‟s. 12-13).  After Mr. 

Griffin was resentenced to life imprisonment in 1993, Ms. McKerrow had no 

further involvement in the case.  (Id.). 

REASONS FOR DENYING THE WRIT 

Under Rule 10, a writ of certiorari “will be granted only for compelling 

reasons . . . A petition for a writ of certiorari is rarely granted when the asserted 

error consists of erroneous factual findings or the misapplication of a properly 

stated rule of law.”  Supreme Court Rule 10.  Discretionary review by this Court is 

intended to serve broader purposes than the correction of a perceived error in a 

particular case.  Watt v. Alaska, 451 U.S. 259, 275 n.5 (1981) (Stevens, J., 

concurring).  Discretionary review by this Court is also inappropriate where, as in 

this case, the case involves “intensely fact-specific” issues regarding whether a 

lower court properly applied well established legal principles.  See, e.g., Kyles v. 

Whitley, 514 U.S. 419, 460 (1995) (Scalia, J., dissenting).   

The Missouri Supreme court in this case undoubtedly applied the correct 

rule of law in this fact-bound case.  (A-4-10).  Because the Missouri Supreme 

Court, as the above-noted facts demonstrate, did not “unquestionably err” in 

finding a Brady violation, this is “precisely the type of case in which [this Court is] 

most inclined to deny certiorari.”  Kyles, 514 U.S. at 560. 
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A writ of certiorari should only issue in cases where there is “a real and 

embarrassing conflict of authority” between the circuits or the circuits and the state 

courts.  See, e.g., Layne & Bowler Corp. v. Western Well Works, Inc., 261 U.S. 

387, 393 (1923).  As will be more fully explained below, the Warden‟s contention 

that there is a conflict between the Missouri Supreme Court‟s decision in this case 

and prior decisions from this Court and other inferior courts is illusory.   

The State of Missouri, in the petition, avoids directly discussing the 

overwhelming evidence presented in this case, underscored by the facts set forth 

above and the Missouri Supreme Court decision, that the prosecution withheld 

material exculpatory evidence in obtaining a capital murder conviction and a death 

sentence against Mr. Griffin.  By suggesting that the Missouri Supreme Court 

reached the wrong result by taking into account the fact that, based upon other 

evidence that came to light after trial that Mr. Griffin is probably innocent, the 

Warden advances an Orwellian view that a constitutionally tainted conviction 

should be upheld because the issue of innocence is irrelevant and immaterial.  This 

position ignores the fact that the Brady materiality standard finds its roots in this 

Court‟s “overriding concern with [the accuracy] and justice in the finding of guilt.”  

United States v. Agurs, 427 U.S. 97, 112 (1976).  This Court should not be 

hoodwinked by these diversionary tactics that are calculated to obscure the fact 

that the state hid material evidence from the defense that led to the wrongful 
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conviction and possible execution of an innocent man.  Certiorari should be 

denied. 

A. THE MISSOURI SUPREME COURT CORRECTLY DETERMINED 

THAT BRADY V. MARYLAND WAS VIOLATED. 

 

It is a well settled rule of law, demonstrated by this Court‟s jurisprudence, 

that the due process clause requires the prosecution to disclose material evidence 

that is favorable to the accused prior to trial.  Favorable evidence includes evidence 

that exculpates the defendant as well as impeachment evidence.  See, e.g., United 

States v. Bagley, 473 U.S. 667, 676 (1985).  The Missouri Supreme Court 

faithfully applied this Court‟s case law and correctly found that a Brady violation 

occurred, and further suggested that Mr. Griffin is likely innocent due to, among 

other things, the recantation of eyewitness Paul Curtis.  (A-1-10). 

In Brady v. Maryland, 373 U.S. 83 (1963), the Supreme Court held that “the 

suppression by the prosecution of evidence favorable to an accused upon request 

violates due process where the evidence is material either to guilt or to punishment, 

irrespective of the good faith or bad faith of the prosecution.”  Id. at 87.  Later, in 

Strickler v. Greene, 527 U.S. 263 (1999), the court more precisely articulated the 

three essential elements for establishing a Brady claim: “The evidence at issue 

must be favorable to the accused, either because it is exculpatory, or because it is 

impeaching; that evidence must have been suppressed by the state, either willfully 

or inadvertently; and prejudice must have ensued.”  Id. at 281-282.  It is also well 
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settled that the Brady rule encompasses evidence “‟known only to police 

investigators and not the prosecutor.‟  In order to comply with Brady, therefore, 

„the individual prosecutor has a duty to learn of any favorable evidence known to 

others acting on the government‟s behalf in this case, including the police.‟”  Id. at 

280-281 (quoting Kyles v. Whitley, 514 U.S. 419, 437, 438 (1995)). 

Petitioner does not dispute the undeniable fact that the Missouri Supreme 

Court properly articulated the Brady standard and properly found that the state 

suppressed evidence that was favorable to Mr. Griffin pointing to Jeffery Smith as 

an alternative perpetrator of the offense because he was found with a knife by a 

prison guard near the scene of the stabbing shortly after it occurred because “Smith 

and Griffin were similar in height, weight and complexion.”  (A-6-8).  Petitioner‟s 

question merely takes issue with the Missouri Supreme Court‟s materiality 

determination because it took into account other evidence undermining the 

accuracy of the jury‟s verdict that was submitted to the Missouri Supreme Court in 

conjunction with his related claims of “gateway” and “freestanding” innocence.  It 

is also important to note that the dissenting judges in the Missouri Supreme Court 

did not quarrel with Judge Teitleman‟s finding that the suppressed evidence was 

material and that the prior jury‟s verdict is “no longer worthy of confidence.”  (A-

10-14).  The state‟s petition, remarkably, does not raise any questions involving the 

views expressed by the dissent. 



22 

 

In light of the overwhelming evidence presented to the Missouri Supreme 

Court, it matters not whether and to what extent the court below considered other 

evidence of innocence in its Brady materiality determination.  The court below 

clearly reached the right result, because it is relatively easy to establish materiality 

if “the verdict is already of questionable validity.”  United States v. Agurs, 427 

U.S. at 112-113 & n.22.  

As noted earlier, the prosecution‟s evidence of guilt was scant due to the 

lack of credibility of Curtis and Mozee even without considering the impact of the 

Brady violation.  The most objective evidence undermining the accuracy of the 

verdict and demonstrating the weakness of the prosecution‟s case was the 

subsequent acquittal of Arbary Jackson and the jury‟s verdict in Doyle Franks‟ 

subsequent trial to convict the third co-defendant of a lesser crime. 

The Missouri Supreme Court explicitly noted that the Brady material 

pointing to Smith as an alternative perpetrator would have further discredited the 

trial testimony of Curtis and Mozee and bolstered the testimony of defense witness 

Leonard Rogers who testified that Griffin was not involved in the stabbing.  (A-6-

7).  Coupled with the fact that there was no physical evidence to corroborate the 

questionable trial testimony of these two convicts implicating Griffin, it was not a 

close question that the Brady violation here was material. 
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It is also perverse and illogical for a reviewing court to ignore reality and 

turn a blind eye to other evidence of innocence that was raised in tandem with a 

Brady violation in determining whether a prisoner deserves a new trial.  A prior 

guilty verdict of someone who is likely innocent is certainly “not worthy of 

confidence.”  See Kyles v. Whitley, 5 F.3d 806, 843-844 (5th Cir. 1993) (King, J., 

dissenting).  The Missouri Supreme Court‟s decision is consistent with the views 

of other courts who have addressed intertwined Brady and innocence claims.  

Flores v. State, 801 N.W.2d 32 (Iowa 2011); Mendez v. Artuz, 303 F.3d 411, 414-

417 (2nd Cir. 2002) (finding Brady violation involving suppression of alternative 

perpetrator evidence in light of credibility problems with the eyewitness testimony 

at trial).  See also Bowen v. Maynard, 799 F.2d 593, 610-613 (10th Cir. 1986). 

The facts of this case also bear striking parallels to an Iowa Supreme Court 

decision granting a prisoner a new trial on a Brady issue.  In Harrington v. State, 

659 N.W.2d 509 (Iowa 2003), the Iowa Supreme Court granted a new trial to Terry 

Harrington on a Brady violation involving remarkably similar facts to the case 

presented here.  Harrington was convicted of the shotgun murder of a security 

guard at a car dealership in 1997 in Council Bluffs, Iowa.  Id. at 514.  A shotgun 

shell was found in the vicinity of the shooting and footprints and dog prints were 

also discovered near the victim‟s body.  Id. 
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Like Mr. Griffin‟s case, Harrington‟s conviction rested upon the 

eyewitness/snitch testimony of an individual named Kevin Hughes who lacked 

credibility.  Id. at 514-515.  The eyewitness in Harrington, like Paul Curtis in this 

case, recanted his testimony during Harrington‟s second state post-conviction 

proceeding.  Id. at 517. 

Like the prison investigators in this case, police officers investigating the 

murder in Harrington suppressed police reports regarding an alternative suspect in 

the murder.  The suppressed reports in Harrington indicated that another individual 

named Charles Gates was observed at the car lot with a dog and a shotgun 

attempting to break into a vehicle just days before the shooting.  Id. at 517-519, 

523.  Based upon the substance of the suppressed evidence, the Iowa Supreme 

Court found that the excluded evidence was material and granted a new trial in 

light of the unreliability of the eyewitness testimony.  Id. at 523-525.  Although the 

Iowa Supreme Court did not explicitly base its reversal on Kevin Hughes‟ 

recantation, the court noted: “The unreliability of this witness is, however, 

important groundwork for our analysis because this circumstance makes it even 

more probable that the jury would have disregarded or at least doubted Hughes‟ 

accounts of the murder had there been a true alternative suspect.  Gates was that 

alternative.”  Id. at 524. 
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As in Harrington, it would be impossible and irrational for a reviewing court 

to totally ignore the fact, in assessing a Brady violation involving alternative 

perpetrator evidence, that a key prosecution witness has recanted.  See Kyles v. 

Whitley, 514 U.S. 419, 453, n. 22 (1995).  Unless the evidence presented by the 

prosecution at trial is overwhelming, reviewing courts assessing Brady claims 

involving the suppression of alternative perpetrator evidence, as opposed to 

impeachment evidence, always find that Brady violations of this nature are 

material precisely because such evidence when viewed in conjunction with other 

weaknesses in the prosecution‟s case, suggests that the defendant is innocent.  See, 

e.g., Flores v. State, 801 N.W.2d 32 (Iowa 2011); Duley v. State, 304 S.W.3d 158 

(Mo. App. W.D. 2010); Banks v. Reynolds, 54 F.3d 1508 (10th Cir. 1995); State v. 

Knapper, 579 So.2d 956 (La. 1991); People v. Murdock, 237 N.E.2d 442 (Ill. 

1968); Valdovinos v. McGrath, 598 F.3d 568, 578-580 (9th Cir. 2010).  Thus, the 

Missouri Supreme Court correctly concluded that, in light of this Court‟s Brady 

cases and prior Missouri Brady cases, the Brady violation here warranted a new 

trial. 

B. THERE IS NO CONFLICT BETWEEN THE MISSOURI SUPREME 

COURT DECISION AND THIS COURT’S PRIOR BRADY CASES. 

 

One of the Warden‟s primary arguments in support of discretionary 

intervention by this Court is the contention that the Missouri Supreme Court‟s 

decision conflicts with this Court‟s prior Brady decisions.  (Pet. 10-13).  However, 
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there is nothing in this Court‟s Brady jurisprudence holding that it is inappropriate 

to consider evidence of innocence that comes to light during the same post-

conviction litigation where a related Brady claim is also raised.  In almost all of 

this Court‟s prior Brady decisions, the suppressed evidence involved impeachment 

evidence, instead of evidence indicating actual innocence involving a possible 

alternative perpetrator.  See, e.g., Smith v. Cain, 132 S. Ct. 627 (2012); Banks v. 

Dretke, 540 U.S. 668 (2004); Strickler v. Greene, 527 U.S. 263, 290 (1999).  

Therefore, this Court has not addressed a case on the merits involving intertwined 

Brady and innocence claims precisely like this case. 

The only Brady case heard by this Court that is similar to this case is Kyles 

v. Whitley, 514 U.S. 419 (1995).  In his petition, the Warden frequently states that 

the Missouri Supreme Court‟s decision in this case conflicts with Kyles.  (A-11-

13).  However, this Court‟s decision in Kyles actually demonstrates, in numerous 

respects, that the Missouri Supreme Court faithfully applied Brady and reached the 

right result.   

In Kyles, the evidence presented by the prosecution to secure the murder 

conviction and death sentence against Louisiana prisoner Curtis Kyles was much 

stronger than the evidence presented at Mr. Griffin‟s trial.  The prosecution in 

Kyles secured a conviction by presenting four eyewitnesses who identified Kyles 

as the murderer in addition to certain items of physical evidence implicating Kyles 
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in the homicide.  Id. at 451-453.  Some of the suppressed evidence in Kyles is 

similar to the exculpatory evidence in this case because it pointed to an alternative 

suspect and thus undermined the believability of the eyewitness testimony 

implicating Kyles as the murderer.  Id. at 443-444. 

In Kyles, this Court also noted that the Brady material could have been 

utilized to attack the thoroughness and good faith of the police investigation.  Id. at 

445-447.  The Brady evidence in this case also indicates that Chief Prison 

Investigator Raymond Newberry deliberately suppressed evidence that Jeffrey 

Smith was the actual murderer.  In fact, Mr. Newberry told a public defender 

investigator in 1993 that he suppressed the reports involving Smith being caught 

with a knife because he did not believe he had any legal duty to disclose this 

evidence to Mr. Griffin‟s trial counsel.  (29.15 Exh. 2, pp. 63-65, 79). 

In addition, this Court in Kyles noted that the suppressed evidence, apart 

from discrediting the eyewitness testimony and the integrity of the police 

investigation, enhanced the credibility of Mr. Kyles‟ defense witnesses.  Id. at 449, 

n.19.  The Missouri Supreme Court below also noted that the suppressed evidence 

would have enhanced the credibility of Mr. Griffin‟s defense witnesses.  In 

particular, the court below noted that the suppressed evidence pointing to Smith as 

the killer would have enhanced the credibility of defense witness Leonard Rogers, 
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who testified at trial that the perpetrator he saw leaving the scene was definitely 

not Reginald Griffin.  (A-7).   

Finally, in Kyles, one of the four eyewitnesses implicating Kyles at trial 

recanted her testimony and admitted she committed perjury at his trial.  Id. at 431, 

n.6.  In conducting its Brady materiality analysis, this Court took this fact into 

account, noting that the case against Kyles was remarkably weaker in light of the 

fact that this eyewitness admitted committing perjury at the first trial.
7
  Id. at 453, 

n.22.   

Despite the fact that the evidence of Curtis Kyles‟ guilt was considerably 

stronger than the evidence against Reginald Griffin, this Court granted Curtis 

Kyles a new trial.  Id. at 454.  Mr. Kyles was subsequently exonerated and freed 

from custody in 1998.  See Jed Horne, Desire Street: A True Story of Death and 

Deliverance in New Orleans, MacMillan Press (2006).  The Warden‟s petition for 

a writ of certiorari raises a non-existent conflict issue that is the judicial equivalent 

of a “Hail Mary” pass that seeks to salvage the tainted conviction of an innocent 

man and prevent him from securing his freedom. 

                                                           
7
 The Warden‟s argument that the decision below conflicts with this Court‟s 

decision in Agurs also lacks merit.  Agurs also demonstrates that the court below 

reached the right result by noting that the “proper standard for materiality must 

reflect our overriding concern with the justice of the finding of guilt . . . in the 

context of the entire record.”  427 U.S. at 112-113. 
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C. THERE IS NO CONFLICT BETWEEN THE MISSOURI SUPREME 

COURT’S DECISION AND VIEWS OF OTHER INFERIOR 

COURTS. 

 

Petitioner also argues that the Missouri Supreme Court‟s decision conflicts 

with two Sixth Circuit cases: Apanovitch v. Bobby, 648 F.3d 434 (6th Cir. 2011) 

and Brooks v. Bobby, 2011 W.L. 5519795 (6th Cir. 2011) (unpublished).  (Pet. at 

15-17).  The unpublished Sixth Circuit decision in Brooks is clearly distinguishable 

from this case for several reasons.   

The Brooks decision was issued during stay of execution litigation in a 

federal habeas corpus action under 28 U.S.C. § 2254.  Brooks, supra. at *1.  In 

addressing a Brady claim raised by the condemned prisoner, the Sixth Circuit in 

Brooks denied relief under 2254(d)(1) because the state court‟s prior determination 

that the evidence was not prejudicial because it was cumulative to evidence already 

presented at trial was not unreasonable.  Id. at *2. 

In a subsequent paragraph, in dicta, the court in Brooks noted that one of the 

sentencing judge‟s affidavits, like juror affidavits, do not need to be given great 

weight in assessing Brady claims or other constitutional claims.  Id.  It is clear that 

the affidavit in Brooks is of a totally different character than additional tangible 

evidence of actual innocence that was considered by the Missouri Supreme Court 

in this case. 
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The other Sixth Circuit case cited by petitioner in support of this so-called 

conflict, the Apanovitch case, is also distinguishable.  In that case, the Sixth Circuit 

held it was inappropriate for a reviewing court to consider the results of a post-trial 

DNA test that was highly inculpatory in assessing a distinct Brady claim raised by 

an Ohio death row prisoner.  Like Brooks, the language the Warden cites from 

Apanovitch is dicta. 

More importantly, the situation addressed in Apanovitch is also 

distinguishable from this case because DNA testing was ordered in that case to aid 

the district court in adjudicating other constitutional claims distinct from the Brady 

claim that were later abandoned by the prisoner on appeal.  648 F.3d at 437-438.  

As the court noted in Apanovitch, a remand was ordered for DNA testing to assess 

prejudice in regard to an actual innocence claim and a claim involving the 

prosecution‟s failure to preserve evidence, both of which were abandoned by 

Apanovitch on appeal.  Id. at 438.  In contrast, as noted earlier, Mr. Griffin‟s 

gateway/freestanding innocence claims and his Brady claims are intertwined and 

were litigated in the same action. 

The Warden also contends that the Missouri Supreme Court‟s decision 

conflicts with the Eighth Circuit decision in Burton v. Dormire, 295 F.3d 839 (8th 

Cir. 2002).  (Pet. 16-17).  Like the Apanovitch case, Burton is distinguishable 
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because Burton‟s claim involved impeachment evidence and was distinct from his 

claim of innocence.  295 F.3d at 846-847.   

More importantly, the Warden neglects to mention the subsequent state 

habeas litigation pursued by Mr. Burton after he was denied relief under 28 U.S.C. 

§ 2254, which resulted in Mr. Burton‟s exoneration.  See Nadia Pflaum, Miracle 

Man: Darryl Burton forgives St. Louis.  He just doesn’t trust it., 

www.riverfronttimes/2009-09-23/news.  Like Mr. Griffin, Darryl Burton filed a 

state habeas petition in the Missouri courts in 2006 raising a Brady claim and a 

freestanding and gateway claim of innocence based on newly discovered evidence.  

After an evidentiary hearing was held in the Circuit Court of Cole County 

Missouri, Circuit Judge Richard Callahan, a former state prosecutor and the current 

United States Attorney for the Eastern District of Missouri, issued a decision 

granting Burton a writ of habeas corpus on August 18, 2008.   Burton v. Dormire, 

Cole Cnty. No. 06AC-CC00312 (Aug. 18, 2008). Judge Callahan, in granting relief 

under Brady, considered and weighed the Brady material and newly discovered 

evidence of Burton‟s innocence, which included an eyewitness recantation in 

reaching his decision.  (Id.  at p. 3, 14-18).  Remarkably, although Judge 

Callahan‟s decision suffers from many of the perceived defects that the Warden 

advances in this case, the State of Missouri did not seek further review of Judge 

http://www.riverfronttimes/2009-09-23/news
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Callahan‟s decision in Burton by way of a writ of certiorari either before the 

Missouri appellate courts or this Court. 

CONCLUSION 

The petition for a writ of certiorari should be denied. 
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