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QUESTION PRESENTED 
Although some aspects of the law governing 

student speech are uncertain, one lodestar has 
always been clear:  private, non-curricular student 
speech may not be discriminated against solely on 
the basis of its religious viewpoint.  The complaint 
here alleges four separate incidents involving just 
such explicit viewpoint discrimination by elementary 
school principals.  A unanimous panel of the Fifth 
Circuit recognized that when such explicit viewpoint 
discrimination is alleged, qualified immunity 
provides no defense.  A badly-splintered en banc 
court agreed that the conduct alleged violated the 
First Amendment, but nonetheless refused to 
recognize the relevant principles as clearly 
established.  The Petition in 11-804 seeks review of 
the decision below on behalf of the plaintiffs.  The 
plaintiffs have pending in the District Court claims 
against the school district as well as their claims for 
damages against the cross-petitioners pending the 
outcome of their Petition to this Court. 

The question presented in the cross-petition is: 
Whether in this qualified immunity appeal from 

a motion to dismiss, the Fifth Circuit’s discussion of 
the merits of the underlying Constitutional issues 
should be vacated because the Fifth Circuit correctly 
held that the law was not clearly established, the 
parties do not have a continuing interest in the legal 
issues at stake, and the Fifth Circuit’s discussion of 
the Constitutional issue constitutes an 
impermissible advisory opinion. 
  



ii 

PARTIES TO THE PROCEEDINGS 
Cross-Petitioners, Lynn Swanson, in her 

individual capacity and as Principal of Thomas 
Elementary School, and Jackie Bomchill, in her 
individual capacity and as Principal of Rasor 
Elementary School, were defendants-appellants in 
the court below.  Cross-Respondents, Jonathan 
Morgan, by and through his parents and legal 
guardians Doug Morgan and Robin Morgan, and 
Stephanie M. Versher, by and through her parent 
and legal guardian, Sherrie Versher, were plaintiffs-
appellees in the court below.   

The following Cross-Respondents also 
participated in the proceedings below as plaintiffs-
appellees: Doug Morgan, individually; Robin 
Morgan, individually; Michael and Kevin Shell, by 
and through their parents and legal guardians, Jim 
Shell and Sunny Shell; and Michaela, Bailey, and 
Malcolm Wade, by and through their parent and 
legal guardian, Christine Wade. 

The following parties were defendants in the 
proceedings before the district court: Plano 
Independent School District; Lisa Long, in her 
individual capacity and as Principal of Wells 
Elementary School; Suzie Snyder, individually; John 
Beasley, individually; Carole Greisdorf, in her 
individual capacity and as the Assistant 
Superintendent of the Plano Independent School 
District; and Doug Otto, in his individual capacity 
and as the Superintendent of the Plano Independent 
School District. 
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BRIEF FOR CROSS-RESPONDENTS 
Cross-Respondents Jonathan Morgan, by and 

through his parents and legal guardians Doug 
Morgan and Robin Morgan, and Stephanie Versher, 
by and through her parent and legal guardian, 
Sherrie Versher, respectfully acquiesce in the 
conditional cross-petition for a writ of certiorari to 
review the judgment of the United States Court of 
Appeals for the Fifth Circuit in this case.1 

OPINIONS BELOW 
The opinion of the en banc United States Court 

of Appeals for the Fifth Circuit is reported at 659 
F.3d 359 and appears at App. 1.2  The opinion of the 
Fifth Circuit panel is reported at 627 F.3d 170 and 
appears at App. 130.  That panel opinion makes 
slight changes to and supersedes the initial opinion 
of the panel, which is reported at 610 F.3d 877.  The 
report and recommendation of the Magistrate Judge 

                                            
1 Although other “Cross-Respondents” are identified in the 
cross-petition, Cross-Pet. at ii, the judgment of the en banc 
Fifth Circuit over which this Court’s review is sought extends 
only to the claims brought by Cross-Respondents Jonathan 
Morgan (by and through his parents and legal guardians, Doug 
Morgan and Robin Morgan) and Stephanie Versher (by and 
through her parent and legal guardian Sherrie Versher).  See 
App. 4 n.3, 130–31, 158 (No. 11-804); Order, Morgan v. 
Swanson, No. 09-40373 (5th Cir. Oct. 19, 2011) (Doc. No. 
00511638338) (“[T]he various opinions of the Court address 
whether the restrictions on the elementary students alleged a 
violation of the students’ constitutional rights and/or whether 
such alleged rights were clearly established at the time of the 
challenged conduct.  No claims other than those before the en 
banc Court were decided.”) 
2 “App.” refers to the Petition Appendix in 11-804. 
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to deny Respondents’ first motion to dismiss, 
together with the order of the District Court 
adopting it, are unreported but appear at App. 177 
and 175, respectively.  The report and 
recommendation of the Magistrate Judge to deny 
Respondents’ second motion to dismiss, together 
with the order of the District Court adopting it, is 
reported at 612 F. Supp. 2d 750 and appear at App. 
160 and 158, respectively. 

JURISDICTION 
The initial judgment of the Fifth Circuit was 

entered on June 30, 2010.  The revised published 
opinion was entered on July 1, 2010.  Respondents 
timely requested panel rehearing and rehearing en 
banc on July 13, 2010.  On November 29, 2010, the 
Fifth Circuit withdrew the original panel opinion, 
filed a substitute opinion, with minor changes, and 
entered judgment.  App. 130.  On December 17, 
2010, the Fifth Circuit granted rehearing en banc.  
App. 156.  The judgment of the en banc Fifth Circuit 
was entered on September 27, 2011.  App. 1.  A 
timely petition for certiorari was filed on December 
22, 2011.  The jurisdiction of the Fifth Circuit was 
based upon 28 U.S.C. § 1291.  This Court has 
jurisdiction under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The pertinent constitutional and statutory 
provisions are set forth in the Petition in 11-804 and 
in the conditional cross-petition.  Pet. at 2; Cross-
Pet. at 2–3. 
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INTRODUCTION 
The Petition in 11-804 explains that although 

some aspects of the law governing student speech 
are uncertain, one lodestar has always been clear:  
private, non-curricular student speech may not be 
discriminated against solely on the basis of its 
religious viewpoint.  The Petition therefore seeks 
review of the en banc Fifth Circuit’s dismissal of a 
complaint that pleads four incidents of blatant 
viewpoint discrimination by officials at two Plano, 
Texas public schools who prevented Jonathan 
Morgan and Stephanie Versher from distributing 
small gifts and free play tickets to classmates during 
non-curricular activities and at other non-curricular 
times solely because they contained messages 
expressing religious viewpoints.  One of the 
principals even went so far as to seize pencils from 
Stephanie as she tried to hand them to her friends 
after school, outside of the school building, again 
solely because they bore a religious message.  While 
a majority of the en banc Fifth Circuit recognized 
that the conduct alleged was unconstitutional, a 
different majority granted the principals qualified 
immunity despite the stark nature of the viewpoint 
discrimination alleged.  That decision cannot be 
reconciled with this Court’s precedents and sows 
confusion where there had been clarity.  The Petition 
asks this Court to restore the clarity. 

The cross-petitioning public officials, Lynn 
Swanson and Jackie Bomchill also seek review of the 
en banc Fifth Circuit’s qualified immunity decision.  
But they do not ask for clarity; they seek to avoid it.  
They suggest that the case is moot or that the 
decision below on the constitutional issue amounts to 
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an impermissible “advisory opinion.”  In particular, 
they contend that the Fifth Circuit erred in 
addressing the constitutional issue when a majority 
of the court found qualified immunity applicable and 
suggest that the Fifth Circuit’s methodology ran 
afoul of this Court’s decision in Camreta v. Greene, 
131 S. Ct. 2020 (2011), by deciding the constitutional 
issue and issuing an “unreviewable” decision.  

Swanson and Bomchill are wrong on these 
issues.  This case is not like Camreta and is certainly 
not moot.  And nothing in Camreta or any other 
precedents of this Court even remotely suggests that 
the Fifth Circuit’s decision to address the 
constitutional issue was improper.  To the contrary, 
Judges Benavides and Elrod, the authors of the 
separate majority opinions, each recognized Camreta 
as committing the decision whether to address both 
prongs of the qualified immunity analysis to the 
discretion of the lower courts.  App. 46, 86.  They 
correctly recognized that nothing in Camreta 
replaced the recently-abandoned “rigid order of 
battle” associated with Saucier v. Katz, 533 U.S. 194 
(2001), which suggested that courts were required to 
address the constitutional issue first, with a new and 
equally “rigid order of battle” in which courts are 
forbidden from addressing the constitutional issue at 
all if they find qualified immunity applicable. And 
given the importance of the issue at the core of this 
dispute, addressing whether there was a violation of 
the First Amendment based upon the discrete 
incidents pleaded in the Complaint was an 
appropriate exercise of that discretion in this case. 

Nonetheless, even though the mootness and 
Camreta questions are meritless, the Court must of 
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course ensure that it has jurisdiction to consider the 
Petition and has an obligation to avoid issuing or 
sanctioning advisory opinions.  There would also be 
value in clarifying that this Court has not replaced 
one “rigid order of battle” with another, but rather 
preserved discretion and flexibility for the lower 
courts.  And whether the rights that Swanson and 
Bomchill violated were clearly established is at the 
core of the questions presented in 11-804 and this 
cross-petition.  Accordingly, Cross-Respondents 
acquiesce in the cross-petition. 

STATEMENT OF THE CASE 
1.  The Petition in 11-804 includes a detailed 

statement of the case, which is incorporated by 
reference and need not be repeated here.  Briefly 
stated, the complaint in this case alleges multiple 
instances of explicit discrimination against private, 
non-curricular student speech solely on the basis of 
its religious viewpoint in schools within the Plano 
Independent School District (PISD) in Plano, Texas.  
The Petition involves four of the specific incidents 
pleaded in the Complaint of discrimination against 
religious viewpoints at the two Plano elementary 
schools where defendants Jackie Bomchill and Lynn 
Swanson were principals. 

Plaintiff Stephanie Versher, who was a student 
in Bomchill’s school, wanted to distribute two pencils 
along with a birthday brownie and was told by 
Bomchill that the pencil with the secular message 
was permissible, but the pencil with the religious 
message was verboten.  Bomchill even forbade 
distribution of the latter outside the school and after 
school hours.  In a third incident, Bomchill 
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prevented Stephanie from distributing free tickets to 
a church play to her friends during non-curricular 
times.  The only reason given by Bomchill for the 
prohibition was the religious content of the 
messages.  Pet. at 8–10. 

Plaintiff Jonathan Morgan’s experience at 
Swanson’s school was similar.  Swanson allowed 
students to include any gift in “goodie bags” that the 
students distributed to classmates during a “winter 
break” party, as long as religious messages were 
excluded.  Swanson prevented Jonathan from 
distributing a “Legend of the Candy Cane” bookmark 
with his goodie bags during the party.  The only 
reason given by Swanson for the prohibition was the 
religious viewpoint of the gifts.  Pet. at 6–8. 

2.  The District Court denied Swanson’s and 
Bomchill’s motions to dismiss on qualified immunity 
grounds and a unanimous panel of the Fifth Circuit 
affirmed, recognizing that when such explicit 
viewpoint discrimination is alleged, qualified 
immunity provides no defense.  A badly-splintered 
en banc court agreed that the conduct alleged 
violated the First Amendment, but nonetheless 
refused to recognize the relevant principles as 
clearly established.  Pet. at 11-17. 

At oral argument before the en banc Fifth 
Circuit, Swanson and Bomchill “indicated that 
guidance in this area from [the Fifth Circuit] would 
be helpful to public officials.”  App. 86 n.6.  The 
Court of Appeals gave that guidance.  Judge Elrod, 
who wrote for the majority that found a 
constitutional violation with respect to each of the 
four incidents, noted this Court’s admonition that 
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courts should “‘think hard’” before exercising their 
discretion to decide which prong of the qualified 
immunity to address first and that “‘it remains true 
that following the two-step sequence—defining 
constitutional rights and only then conferring 
immunity—is sometimes beneficial to clarify the 
legal standards governing public officials.’”  App. 86 
(quoting Camreta v. Greene, 131 S. Ct. 2020, 2032 
(2011)). 

Judge Benavides, who wrote for the majority 
finding the students’ rights were not clearly 
established, explained that even he would have 
considered the after school pencil incident and 
concluded that Bomchill’s conduct was 
unconstitutional.  Like Judge Elrod, Judge 
Benavides expressly relied upon this Court’s decision 
in Camreta, explaining that he had “‘thought 
carefully’ about whether to address the merits of 
constitutional issues” before the court and concluded 
that “clarifying some of the law’s uncertainties 
would be useful to the district court’s conduct of the 
rest of this case—which includes official capacity 
claims against the defendants and an as-applied 
challenge to the school’s speech policy.”  App. 48. 

The Petition in 11-804 was filed on December 
22, 2011.  The Petition seeks review and reversal of 
the Fifth Circuit’s grant of qualified immunity, 
which will permit Jonathan and Stephanie to 
continue to pursue their claims for damages against 
Swanson and Bomchill in the District Court. 

3.  After the en banc Fifth Circuit entered its 
judgment, and since the Petition in 11-804 has been 
pending, this case has continued in the District 
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Court.  Swanson and Bomchill necessarily remain 
involved in it.  In October, 2011, Swanson and 
Bomchill moved for an order entering judgment in 
their favor on grounds of qualified immunity, in light 
of the en banc Fifth Circuit’s judgment.  Dkt. 297, 
298.3  But in November 2011, upon learning that 
Jonathan and Stephanie would petition this Court 
for review, the principals agreed to “a temporary 
abatement of those motions pending resolution of 
Plaintiffs’ petition” in 11-804.  Dkt. 303 at 2.  Earlier 
this month, the magistrate judge issued the order of 
abatement.  Dkt. 309. 

In addition, all plaintiffs in the District Court, 
including Jonathan and Stephanie, continue to 
pursue their claims against PISD and other 
individual defendants.  And on February 1, 2012, the 
magistrate judge issued a report and 
recommendation preserving several issues for trial, 
including “whether PISD violated Morgan’s, 
Versher’s and Shell’s rights under [the Texas 
Religious Freedom and Restoration Act] under the 
2004 policy as applied.”  Dkt. 308 at 13.  This claim 
is necessarily based on the incidents involving 
Swanson and Bomchill, who applied the PISD policy 
in their schools.  Swanson and Bomchill have asked 
the District Court to delay discovery and trial “until 
resolution of Defendants assertions of qualified 
immunity” by this Court.  Dkt. 310 at 2; see also Dkt. 
318 at 3 (arguing that discovery and trial are 
prohibited “until the individual defendants’ 
assertions of qualified immunity are resolved”). 

                                            
3 “Dkt.” refers to the docket in the District Court. 
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ARGUMENT 
The question presented on this cross-petition 

seeks to address the same issue underlying the 
questions presented in 11-804:  Whether the law 
that Swanson and Bomchill are alleged in the 
Complaint to have violated is clearly established.  
This common starting point only reinforces what the 
Petition and briefs amici curiae in 11-804 already 
make clear:  The qualified immunity decision of the 
en banc Fifth Circuit in this case merits this Court’s 
review. 

To be sure, the question presented on this cross-
petition ultimately should be resolved against 
Swanson and Bomchill.  At best, it is built upon at 
least two fundamentally incorrect premises.  First, 
the question takes as given that the en banc Fifth 
Circuit was correct in granting qualified immunity to 
Swanson and Bomchill.  It was not.  That ruling was 
contrary to this Court’s clear precedents, as 
explained in the Petition in 11-804.  Second, the 
question is premised on the parties’ supposed lack of 
any “continuing interest in the legal issues at stake.”  
But the parties have a very real and concrete 
interest here: obtaining or avoiding payment of 
damages.  After all, the Fifth Circuit did properly 
conclude that the Complaint alleges violations of 
Jonathan’s and Stephanie’s First Amendment rights.  
And they are now seeking reversal of the qualified 
immunity decision that precludes them from 
pursuing their claims for damages based on those 
alleged violations. 

At this stage, however, what the parties agree 
on is more important than what they disagree on.  
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And the parties here agree that the en banc Fifth 
Circuit’s qualified immunity decision in this case 
raises important questions meriting this Court’s 
review.  Accordingly, Cross-Respondents acquiesce 
in the cross-petition.  

I. THE COURT SHOULD CONFIRM ITS 
JURISDICTION AND CLARIFY THAT 
COURTS ARE NOT GOVERNED BY ANY 
RIGID ORDER OF BATTLE IN 
QUALIFIED IMMUNITY CASES. 

This case is not moot.  Jonathan and Stephanie 
are seeking review of the Fifth Circuit’s erroneous 
grant of qualified immunity so that they can 
continue to pursue their claims against Swanson and 
Bomchill in the District Court.  And the principals 
themselves have acknowledged that the claims 
against them would continue if the qualified 
immunity decision is reversed.  This is perhaps most 
clearly demonstrated by their own agreement to an 
abatement of their motion for entry of judgment 
against Jonathan and Stephanie in the District 
Court pending resolution of the Petition in 11-804 
and this cross-petition.  Nevertheless, this Court 
must be assured that the Article III case or 
controversy requirement is satisfied in this case and 
this Court should confirm that lower courts are not 
issuing mere advisory opinions.  See Camreta, 131 S. 
Ct. at 2028 (“To enforce this limitation, we demand 
that litigants demonstrate a ‘personal stake’ in the 
suit.”)  Consideration of the issue is therefore 
warranted. 

To be absolutely clear, Cross-Respondents do not 
believe that this is a difficult question.  Swanson and 
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Bomchill are clearly wrong.  A live claim for 
damages following reversal of the Fifth Circuit is 
clearly enough to satisfy the case or controversy 
requirement.  Indeed, it is well-established that a 
claim for damages will save a case from mootness.  
See Memphis Light, Gas & Water Div. v. Craft, 436 
U.S. 1, 8 (1978) (“Respondents’ claim for actual and 
punitive damages arising from MLG&W’s 
terminations of service saves this cause from the bar 
of mootness.”); cf. Alvarez v. Smith, 130 S. Ct. 576, 
580 (2009) (case was moot where plaintiff brought 
claim under Section 1983 based upon seizure of 
property but all underlying property disputes had 
ended by the time of oral argument and the 
complaint sought only declaratory and injunctive 
relief, not damages); Bunting v. Mellen, 541 U.S. 
1019, 1019–20 (2004) (Stevens, J. respecting the 
denial of certiorari) (explaining that where students 
of the Virginia Military Institute (VMI) who 
challenged the constitutionality of the school’s 
supper prayer had graduated, the court of appeals 
had held their claims for declaratory and injunctive 
relief moot and granted the school officials qualified 
immunity from damages, and the students did not 
challenge the grant of qualified immunity, all that 
remained was “the parties’ dispute over the 
constitutionality of VMI’s supper prayer”).  And as 
noted, Swanson and Bomchill themselves have 
acknowledged repeatedly in the District Court that 
the claims against them will proceed if this Court 
reverses the Fifth Circuit’s qualified immunity 
ruling. 

That makes this case fundamentally different 
from Camreta, which Swanson and Bomchill badly 
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misread.  In Camreta, this Court explained at the 
outset that the plaintiff did not contest the qualified 
immunity ruling by the court of appeals in favor of 
the public official-defendants.  Camreta, 131 S. Ct. at 
2028 (“The Ninth Circuit’s decision shielded [the 
public officials] from monetary liability, and S.G. 
chose not to contest that ruling.  So whatever else 
follows, they will not have to pay S.G. the damages 
she sought.”)  Indeed, even though the plaintiff lost 
in the Ninth Circuit on qualified immunity grounds, 
the plaintiff emphatically opposed the public 
officials’ petition for a writ of certiorari, which 
sought review of the decision finding they had 
nonetheless violated the plaintiff’s constitutional 
rights.  See Br. in Opp’n, Camreta, 131 S. Ct. 2020 
(Nos. 09-1454, 09-1478) 2010 WL 3054355 (Aug. 2, 
2010).  Only given that unusual procedural 
posture—i.e., the plaintiff had abandoned her claim 
for damages—was the case made moot by the fact 
that the plaintiff was approaching graduation and 
had moved away from the school where the 
challenged incidents occurred.  Absent those facts, 
moreover, the case would not have been moot and 
the defendants could have obtained the review they 
sought in their petition for certiorari.  But in light of 
the confluence of the plaintiffs’ acquiescence in the 
adverse qualified immunity holding and her other 
actions to preclude a recurring controversy, the case 
became moot.   

None of those factors is present here.  Plaintiffs 
very much desire this Court’s review of the court of 
appeals’ adverse qualified immunity decision and 
there have been no events suggesting the absence of 
a recurring issue.  Quite simply, Camreta has 
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nothing to do with this case.  See also Cross-Petition 
Response Appendix 1–3 (Pls’-Appellees’ Ltr. in Resp. 
to Defs’-Appellants’ 28(j) Ltr. Regarding Camreta, 
No. 09-40373 (5th Cir. June 7, 2011) (Doc. No. 
00511500500)). 

Furthermore, there is no mootness problem here 
for the additional reason that Jonathan and 
Stephanie have claims pending against the school 
district and other plaintiffs still have claims pending 
against both the school district and other individual 
defendants.  The pendency of those additional claims 
is in fact one reason that Judge Benavides gave for 
reaching the constitutionality of the incident 
involving Stephanie’s pencils outside of the school, 
which was perhaps the most egregious of the four 
incidents.  App. 48.  That further distinguishes this 
case from Camreta, where the plaintiff did not have 
any other claims still pending.  See Camreta, 131 S. 
Ct. at 2034 (noting that the Court was not deciding 
what “interest S.G. might have were her municipal 
liability claim still pending”). 

Although the issues raised in the cross-petition 
have no merit, this Court always has an obligation to 
confirm its jurisdiction and ensure that neither it 
nor the lower courts are issuing advisory opinions.  
There would also be value in clarifying that this 
Court did not intend to inter the “rigid order of 
battle” associated with Saucier only to create a new 
equally “rigid order” in which courts may never 
address and clarify the underlying constitutional 
issues if they ultimately find the law not clearly 
established.  Not only should lower courts enjoy 
discretion to proceed in the manner that makes 
sense, but under Cross-Petitioners’ proposed new 
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order, it is difficult to see how some important 
principles of constitutional law will ever become 
clearly established.  It is likely that the Court could 
both confirm its jurisdiction and reaffirm the courts’ 
discretion if it were to grant the Petition in No 11-
804 even without granting the conditional cross-
petition.  Nonetheless, Cross-Respondents do not 
object to the granting of this conditional cross-
petition.  

CONCLUSION 
The Court should grant the Petition in No. 11-

804.  In the event the Court does so, Cross-
Respondents do not oppose this conditional cross-
petition for a writ of certiorari. 
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