
No. 11-948 

WILSON-EPES PRINTING CO., INC.   –   (202) 789-0096   –   WASHINGTON, D. C. 20002 

IN THE 

Supreme Court of the United States 
———— 

TITAN MARITIME, LLC, a Crowley Company,  
DBA Titan Salvage, 

Petitioner, 

v. 

CAPE FLATTERY LIMITED, 
Respondent. 

———— 

On Petition for a Writ of Certiorari to the 
United States Court of Appeals 

for the Ninth Circuit 

———— 

MOTION FOR LEAVE TO FILE AND  
BRIEF OF THE AMERICAN SALVAGE 

ASSOCIATION AND THE INTERNATIONAL 
SALVAGE UNION AS AMICI CURIAE  

IN SUPPORT OF PETITIONER 

———— 

ALEX BLANTON 
Counsel of Record 

JONATHAN K. WALDRON 
JOHN D. KIMBALL 
BLANK ROME LLP 
600 New Hampshire Ave., N.W. 
Washington, DC 20037 
(202) 772-5800 
blanton@blankrome.com 



IN THE 

Supreme Court of the United States 
———— 

No. 11-948 
———— 

TITAN MARITIME, LLC, a Crowley Company,  
DBA Titan Salvage, 

Petitioner, 
v. 

CAPE FLATTERY LIMITED, 
Respondent. 

———— 

On Petition for a Writ of Certiorari to the 
United States Court of Appeals 

for the Ninth Circuit 

———— 

MOTION OF THE AMERICAN SALVAGE 
ASSOCIATION AND THE INTERNATIONAL 

SALVAGE UNION FOR LEAVE TO FILE  
A BRIEF AMICI CURIAE  

IN SUPPORT OF PETITIONER 
———— 

The American Salvage Association (ASA) and the 
International Salvage Union (ISU) move, pursuant  
to Rule 37.2(b) of this Court’s Rules, for an order 
granting them leave to file the attached brief amici 
curiae in support of the petition for a writ of certio-
rari. ASA and ISU notified the parties of their intent 
to file an Amici Brief on February 14, 2012.  Peti-
tioner, Titan Maritime, LLC, consented.  Respondent 
Cape Flattery Limited has withheld its consent to the 
filing of the brief. 



This case involves the proper interpretation and 
application of the choice-of-forum (arbitration) and 
choice-of-law provisions in an agreement between a 
salvage company and a foreign vessel owner regard-
ing the salvage of a foreign-flag vessel grounded off 
the coast while engaged in international trade. The 
agreement is typical of those used by ASA’s and ISU’s 
members in such circumstances in that it calls for the 
resolution of disputes by arbitration in a neutral 
country in accordance with specified arbitration rules 
and specified neutral-country law. The ASA and ISU 
believe that this case presents issues of national and 
international importance that warrant review by this 
Court. As set out more fully in the attached brief, 
they believe that the decision below undermines  
the very purpose of such choice-of-forum and choice-
of-law provisions in international agreements and 
inhibits the ability and willingness of salvage compa-
nies to respond to marine casualties off the coasts of 
the United States. 
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IN THE 

Supreme Court of the United States 
———— 

No. 11-948 
———— 

TITAN MARITIME, LLC, a Crowley Company,  
DBA Titan Salvage, 

Petitioner, 
v. 

CAPE FLATTERY LIMITED, 
Respondent. 

———— 
On Petition for a Writ of Certiorari to the 

United States Court of Appeals 
for the Ninth Circuit 

———— 
BRIEF OF THE AMERICAN SALVAGE 

ASSOCIATION AND THE INTERNATIONAL 
SALVAGE UNION AS AMICI CURIAE IN 

SUPPORT OF PETITIONER 
———— 

The American Salvage Association (ASA) and the 
International Salvage Union (ISU), as amici curiae, 
support the petition of Titan Maritime, LLC for a 
Writ of Certiorari to the United States Court of 
Appeals for the Ninth Circuit.1

                                            
1 Counsel for amici curiae states that no counsel for a party 

authored this brief in whole or in part, and no party or counsel 
for a party other than the amici curiae made a monetary con-
tribution to the preparation or submission of this brief. Counsel 
of record for the parties received timely notice of amici curiae’s 
intent to file. Petitioner has consented. The letter expressing 
consent has been filed with the Clerk of the Court. Respondent 
has refused consent.   
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INTERESTS OF THE AMICI CURIAE 

The ASA is an association of professional salvors 
established to provide an identity for and assist in 
professionalizing the United States marine salvage 
and firefighting response capability. By doing so, the 
ASA has helped to improve marine casualty response 
in North American coastal and inland waters. The 
ASA also educates government, industry and the 
general public about the role of the marine salvor in 
protecting life, the environment, and property from 
the perils of water transportation. To achieve these 
goals the ASA promotes cooperation among its mem-
bers to ensure an effective, successful response in 
major incidents. 

The ISU is an association representing the inter-
ests of 60 international salvors—including all of the 
world’s major marine salvage companies. In addition 
to fostering a wider understanding of the salvage 
industry’s contribution to environmental protection 
and the recovery of property, the ISU actively en-
courages inter-industry debate concerning the many 
legal and commercial issues influencing the efficient 
performance of salvage and pollution prevention 
services. 

The ISU has for many years worked with its mem-
bers, as well as the International Group of Protection 
and Indemnity Clubs and the Baltic and Interna-
tional Maritime Council (BIMCO), to achieve stan-
dardization of agreements used in international 
salvage, towing and wreck removal operations for the 
purpose of bringing certainty in areas of maritime 
contracting where previously there was confusion 
and uncertainty. Members of the ASA and ISU 
routinely use the resulting form agreements, and  
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the organizations believe it is vital, particularly in 
salvage operations, where time is often of the 
essence, that the parties to a salvage agreement 
should be able to use tried and trusted clauses that 
have been in use for many years.  

The members of the ASA and ISU will be greatly 
affected by the outcome of this case. Marine salvage 
is an international business, involving parties from 
all parts of the world. Calls for salvage assistance, 
even when the services will be provided in U.S. 
waters, may, as they did here, come from major ship-
ping and marine insurance centers anywhere in the 
world. Salvage contracts may be negotiated and 
executed in foreign cities by lawyers familiar with the 
contracts in use for the service but not familiar with 
U.S. law, and almost certainly not familiar with the 
variations in U.S. law among the several Circuits. 
Some such contracts are proprietary and some are 
standard forms. Many of both types include choice-of-
forum and choice-of-law provisions that would run 
afoul of the Ninth Circuit’s decision in this matter. 
Because of the urgency of initiating a salvage 
response, foreign legal counsel will not likely have an 
opportunity to obtain U.S. legal advice for the partic-
ular Circuit or District in which the services will be 
provided, and that is why they specify what law is to 
be applied to disputes and where they will be heard. 
It is therefore important that the same construction 
be given to the choice-of-forum and choice-of-law 
provisions irrespective of where in the United States 
a dispute might be brought before the court. 
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REASONS FOR GRANTING THE WRIT 

The Court should grant the petition because this 
case raises critical issues concerning international 
arbitration. The Ninth Circuit’s opinion is at variance 
with the clear trend of this Court’s decisions enforc-
ing foreign forum selection and choice-of-law provi-
sions. The Court should use this case to make clear 
that the essential purpose of such provisions in 
international contracts is to establish the legal 
regime that will govern the parties’ relationship and 
that, in the absence of evidence to the contrary, the 
provisions should apply to every dispute that arises 
in that relationship. Only in this way can choice-of-
forum and choice-of-law provisions truly serve the 
purpose, envisioned in this Court’s previous deci-
sions, of eliminating uncertainty and promoting 
orderliness and predictability in international trans-
actions. 

The contract at issue here was created through 
negotiations in Norway and England between the 
Chinese owner (respondent Cape Flattery Ltd.) of a 
Chinese-flag vessel grounded off Hawai’i, acting 
through its Hong Kong vessel management company, 
acting through the vessel’s Norwegian insurer, and 
the English office of a United States salvage company 
(petitioner Titan Maritime, LLC). The parties agreed 
that any disputes arising under the contract would be 
resolved by arbitration in London in accordance with 
the English Arbitration Act 1996 applying English 
law and practice.2

                                            
2 Both the court of appeals and the district court suggested 

that the parties’ choice of English law was somehow less expan-
sive than a choice-of-law provision that says the agreement 
shall be governed by English law because it applies only to the 
resolution of disputes. App. 15a, 32a-33a. These suggestions do 
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This Court has long recognized the importance, 

even the necessity, of choice-of-forum and choice-of-
law provisions in such international contracts. 

[U]ncertainty [concerning the forum and law 
applicable to the resolution of disputes arising 
out of the contract] will almost inevitably exist 
with respect to any contract touching two or 
more countries, each with its own substantive 
laws and conflict-of-laws rules. A contractual 
provision specifying in advance the forum in 
which disputes shall be litigated and the law to 
be applied is, therefore, an almost indispensable 
precondition to achievement of the orderliness 
and predictability essential to any international 
business transaction. Furthermore, such a provi-
sion obviates the danger that a dispute under the 
agreement might be submitted to a forum hostile 
to the interests of one of the parties or unfamiliar 
with the problem area involved. 

Scherk v. Alberto-Culver Co., 417 U.S. 506, 516 (1974) 
(footnote omitted). The Court has also stressed the 
importance of enforcing such choice-of-forum and 
choice-of-law provisions in the courts of this country. 

A parochial refusal by the courts of one country 
to enforce an international arbitration agreement 
would not only frustrate these purposes, but 
would invite unseemly and mutually destructive 
jockeying by the parties to secure tactical litiga-

                                            
not stand up to scrutiny. As a practical matter, all choice-of-law 
provisions are used only for the purpose of resolving disputes. 
Absent a conflict in the parties’ positions, there is never any 
need to determine which jurisdiction’s law will be used. Thus, 
the choice-of-law provision here should be treated the same as 
one that specifies the law that is to “govern the agreement.” 
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tion advantages. In the present case, for exam-
ple, it is not inconceivable that if Scherk had 
anticipated that Alberto-Culver would be able in 
this country to enjoin resort to arbitration he 
might have sought an order in France or some 
other country enjoining Alberto-Culver from 
proceeding with its litigation in the United 
States. Whatever recognition the courts of this 
country might ultimately have granted to the 
order of the foreign court, the dicey atmosphere 
of such a legal no-man’s-land would surely dam-
age the fabric of international commerce and 
trade, and imperil the willingness and ability of 
businessmen to enter into international commer-
cial agreements. 

. . . . 

An agreement to arbitrate before a specified 
tribunal is, in effect, a specialized kind of forum-
selection clause that posits not only the situs of 
suit but also the procedure to be used in resolv-
ing the dispute. The invalidation of such an 
agreement in the case before us would not only 
allow the respondent to repudiate its solemn 
promise but would, as well, reflect a “parochial 
concept that all disputes must be resolved under 
our laws and in our courts. . . . We cannot have 
trade and commerce in world markets and inter-
national waters exclusively on our terms, gov-
erned by our laws, and resolved in our courts.” 

Id., 417 U.S. at 516-18 (footnote omitted), quoting The 
Bremen v. Zapata Offshore Co., 407 U.S. 1, 9 (1972).  

The Court reconfirmed the importance of enforcing 
arbitration and choice-of-law provisions in interna-
tional contracts in Mitsubishi Motors Corp. v. Soler 
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Chrysler-Plymouth, Inc., 473 U.S. 614 (1985): “[C]on-
cerns of international comity, respect for the capa-
cities of foreign and transnational tribunals, and 
sensitivity to the need of the international commer-
cial system for predictability in the resolution of dis-
putes require that we enforce the parties’ agreement, 
even assuming that a contrary result would be 
forthcoming in a domestic context.” Id. at 629. 

In the context of domestic agreements, the parties 
can, with some certainty, predict the forum and law 
that will be used to resolve disputes that may arise 
between them. They may elect to include arbitration 
and choice-of-law provisions as an alternative means 
of resolving disputes that would otherwise be 
resolved by litigation in domestic courts (state or 
federal) under the law as determined by applying 
well known choice-of-law rules. See Id., 417 U.S. at 
515 (describing the domestic agreement at issue in 
Wilko v. Swan, 346 U.S. 427 (1953)). In terms of 
economics, the choice between the default dispute 
resolution process (litigation) and the alternative 
(arbitration) may affect the cost of the process, but it 
should not significantly affect the chances that the 
process will be invoked or the risk or cost of the 
result of the process (through settlement, judgment 
or award). Nor should it significantly affect the cost 
of the underlying transaction. 

The calculus is much different in the context of 
international agreements. The parties involved in an 
international transaction often cannot predict with 
any certainty the forum and law that will be used to 
resolve conflicts. See Scherk, 417 U.S. at 516 (“in the 
absence of the arbitration provision considerable 
uncertainty existed at the time of the agreement, and 
still exists, concerning the law applicable to the 
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resolution of disputes arising out of the contract.”). 
They, therefore, include choice-of-forum (arbitration) 
and choice-of-law provisions for the purpose of estab-
lishing with certainty the legal regime that will be 
used to resolve disputes. The economic import of 
these provisions is much greater than it is in a 
domestic contract. By fulfilling “the need of the inter-
national commercial system for predictability in the 
resolution of disputes,” Mitsubishi, 473 U.S. at 629, 
the parties’ use of arbitration and choice-of-law 
provisions affects the cost of the entire transaction, 
not only by reducing the cost of the dispute resolution 
process, but also by reducing the chances that the 
process will be invoked and the risks/costs associated 
with the result of the process. 

In their decisions in this case, neither the district 
court nor the court of appeals even mentioned the 
international nature of the contract at issue or the 
special treatment this Court has given to the arbitra-
tion and choice-of-law provisions in such contracts. 
Just as in Scherk, the lower courts’ failure to appreci-
ate the special role of arbitration and choice-of-law 
provisions in international contracts has produced a 
“dicey atmosphere” that could “damage the fabric of 
international commerce and trade, and imperil the 
willingness and ability of businessmen to enter into 
international commercial agreements.” Cf. Scherk, 
417 U.S. at 517. 

As noted, the Ninth Circuit showed no appreciation 
for the international nature of the agreement at hand 
here. Accordingly, in settling upon a template for 
deciding what law should govern the arbitrability of a 
dispute, the court selected First Options of Chicago, 
Inc. v. Kaplan, 514 U.S. 938 (1995), a case involving 
the question of who should decide the arbitrability of 
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a dispute under a purely domestic contract. Drawing 
on this Court’s holding, in First Options, that, 
“Courts should not assume that the parties agreed to 
arbitrate arbitrability unless there is ‘clear and 
unmistakable’ evidence that they did so,” 514 U.S. at 
945, the Ninth Circuit reasoned, 

Like the question of who should decide 
arbitrability, the question of what law governs 
arbitrability is “rather arcane.” In negotiating an 
agreement, parties are just as unlikely to give 
thought to the applicable arbitrability law as 
they are to the person determining arbitrability. 
Thus, if courts were to interpret silence or ambi-
guity concerning the applicable arbitrability law 
as providing for non-federal arbitrability law, 
parties could be subjected to a foreign arbi-
trability law when they reasonably thought that 
federal arbitrability law would apply. 

App. 14a., quoting First Options, 514 U.S. at 945. The 
court thus concluded that U.S. law should be used to 
determine the arbitrability of a dispute between the 
parties to the international contract at issue here 
unless there was clear and unmistakable evidence 
that the parties intended their choice-of-law provi-
sion to apply to that particular question. 

Again, the court has lost track of the purpose of a 
choice-of-law provision in an international transac-
tion. The court’s rationale may make sense in the 
context of an agreement involving domestic parties 
and a domestic transaction, but it does not in the 
context of the international transaction at issue here 
in which the purpose of the arbitration and choice-of-
law provisions is to establish the legal regime that 
would govern the parties’ relationship. There is no 
reason to conclude that the parties here did not 
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“give thought to the applicable arbitrability law.” The 
parties’ choice of law is, after all, specified in the 
arbitration provision. Certainly there is no reason to 
conclude that either party “reasonably thought that 
federal [U.S.] arbitrability law would apply.” 

The Ninth Circuit’s use of the “clear and unmis-
takable” interpretive rule enunciated in First Options 
is probably incorrect even in the context of a domestic 
contract. This Court has made clear that, “for pur-
poses of applying the interpretive rule, the phrase 
‘question of arbitrability’ has a far more limited 
scope. See [First Options,] 514 U.S. at 942. The Court 
has found the phrase applicable in the kind of narrow 
circumstance where contracting parties would likely 
have expected a court to have decided the gateway 
matter, where they are not likely to have thought 
that they had agreed that an arbitrator would do so, 
and, consequently, where reference of the gateway 
dispute to the court avoids the risk of forcing parties 
to arbitrate a matter that they may well not have 
agreed to arbitrate.” Howsam v. Dean Witter Reyn-
olds, Inc., 537 U.S. 79, 83-84 (2002). See also Rent-A-
Center, West v. Jackson, 561 U.S. ---, --- n.1, slip op. 
at 5-6 n.1 (2010). Of course, here, the choice was not 
between a decision by the court and a decision by the 
arbitrator. It was a choice between application (by 
the court) of the law that the parties had chosen to 
govern their relationship and application (also by the 
court) of federal arbitrability law. Thus, the more apt 
template would be that provided in Volt Information 
Sciences, Inc. v. Board of Trustees of Leland Stanford 
Junior Univ., 489 U.S. 468 (1989), in which this 
Court held that a court interpreting an arbitration 
provision must use ordinary principles of contract 
interpretation and apply the law of the jurisdiction 
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selected by the parties. See Howsam, 537 U.S. at 87 
(Thomas, J., concurring). 

In any event, the lower courts’ confusion shows 
that it is time for a course correction. In the 27 years 
that have elapsed since this Court last emphasized 
the special role of choice-of-forum and choice-of-law 
provisions in international contracts (in Mitsubishi), 
the importance, quantity and complexity of interna-
tional transactions have increased exponentially. 
Likewise, the number of legal regimes to which 
companies engaged in international transactions may 
be subjected if their choice-of-forum and choice-of-law 
provisions are not enforced has greatly increased. 
Yet, as evidenced by the history of this case, the 
lower courts often treat arbitration and choice-of-law 
provisions in international contracts the same as 
they treat similar provisions in domestic contracts, 
where their purpose is more limited. The Court 
should use this case as a vehicle to provide the course 
correction that is necessary if choice-of-forum and 
choice-of-law provisions are to serve the purpose, 
envisioned in this Court’s previous decisions, of 
eliminating uncertainty and promoting orderliness 
and predictability in international transactions. 
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CONCLUSION 

For the foregoing reasons, in addition to those set 
out in the Petition, the Court should grant the Peti-
tion for a Writ of Certiorari to the United States 
Court of Appeals for the Ninth Circuit.  

Respectfully submitted, 

ALEX BLANTON 
Counsel of Record 

JONATHAN K. WALDRON 
JOHN D. KIMBALL 
BLANK ROME LLP 
600 New Hampshire Ave., N.W. 
Washington, DC 20037 
(202) 772-5800 
blanton@blankrome.com 
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