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QUESTIONS PRESENTED 

Two sophisticated commercial parties enter a 
contract with a standard arbitration clause agreeing 
to arbitrate “[a]ny dispute arising under this 
Agreement.” They also agree that they will arbitrate 
in London, that the arbitration will proceed “in 
accordance with the English Arbitration Act 1996,” 
with “English law and practice to apply.” The 
questions presented are: 

1. The general rule is that an arbitration 
agreement, like any other contract, must be 
interpreted to fulfill the parties’ intentions. Does 
that general rule apply with respect to discerning 
whether the parties intended that foreign law should 
govern the threshold question whether the dispute is 
subject to arbitration?  

2. When parties agree to arbitrate “any disputes 
arising under this Agreement,” does that restrict 
arbitration to only those disputes about the 
“interpretation and performance” of a contract, or 
can it also include disputes that would not have 
arisen but for their contract? 
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CORPORATE DISCLOSURE STATEMENT 

Petitioner is a wholly owned subsidiary of 
Crowley Worldwide, Inc. which, in turn, is a wholly 
owned subsidiary of Crowley Maritime Corporation.  
Crowley Holdings, Inc. holds all shares of Crowley 
Maritime Corporation stock.  No public company 
owns 10% or more of Petitioner’s stock or the stock of 
its parent companies. 
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OPINIONS BELOW 

The opinion of the court of appeals is reported at 
647 F.3d 914 and reprinted at Appendix (“App.”) 1a-
21a. The opinion of the district court denying 
Petitioner’s motion to compel arbitration is reported 
at 607 F. Supp. 2d 1179 and reprinted at App. 22a-
48a. 

JURISDICTION 

The judgment of the court of appeals was entered 
on July 26, 2011. App. 1a. The court of appeals filed 
its denial of Petitioner’s request for rehearing en 
banc on November 1, 2011. App. 49a. The Court has 
jurisdiction pursuant to 28 U.S.C. § 1254(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

Section 2 of the Federal Arbitration Act (“FAA”), 
9 U.S.C. § 2, provides: 

A written provision in any maritime 
transaction or a contract evidencing a 
transaction involving commerce to settle by 
arbitration a controversy thereafter arising 
out of such contract or transaction . . . shall be 
valid, irrevocable, and enforceable, save upon 
such grounds as exist at law or in equity for 
the revocation of any contract. 
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Section 201 of the FAA, 9 U.S.C. § 201, states: 

The Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards of 
June 10, 1958, shall be enforced in United 
States courts in accordance with this chapter. 

Section 208 of the FAA, 9 U.S.C. § 208, states: 

Chapter 1 [9 U.S.C. §§ 1-16] applies to actions 
and proceedings brought under this chapter to 
the extent that chapter is not in conflict with 
this chapter or the Convention [on the 
Recognition and Enforcement of Foreign 
Arbitral Awards] as ratified by the United 
States. 

Article II of the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards 
(“Convention on Foreign Arbitration”), [1970] 21 
U.S.T. 2517, T.I.A.S. No. 6997, states in relevant 
part: 

 1. Each Contracting State shall recognize 
an agreement in writing under which the 
parties undertake to submit to arbitration all 
or any differences which have arisen or which 
may arise between them in respect of a defined 
legal relationship, whether contractual or not, 
concerning a subject matter capable of 
settlement by arbitration. 

*  *  * 

 3. The court of a Contracting State, when 
seized of an action in a matter in respect of 
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which the parties have made an agreement 
within the meaning of this article, shall, at the 
request of one of the parties, refer the parties 
to arbitration, unless it finds that the said 
agreement is null and void, inoperative or 
incapable of being performed. 

INTRODUCTION 

There is remarkable divergence in the circuits’ 
treatment of foreign choice-of-law clauses in 
international arbitration agreements.   

Some circuits treat foreign arbitration law as 
anathema to U.S. policy. Others respect the right of 
contracting parties to choose foreign law to govern 
arbitration.   

Some circuits consider the ubiquitous promise to 
arbitrate “any dispute arising under this Agreement” 
to be a broad commitment to arbitrate just about 
everything under the sun. Others consider it a 
narrow promise to arbitrate little more than 
questions of contract interpretation.   

The lower courts need this Court’s help to resolve 
both questions—and millions of contracting parties 
across the world anxiously await the answers. 

The issues here arise out of a dispute between 
two companies that signed a contract with a typical 
arbitration clause—a clause that is not just standard 
but ubiquitous. The parties agreed to arbitrate 
“[a]ny dispute arising under this Agreement.” They 
also agreed that they will arbitrate in London, that 
the arbitration will proceed “in accordance with the 
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English Arbitration Act 1996,” and that “English law 
and practice [will] apply.” One party later sued the 
other in federal court on a $15 million claim based 
on its performance of the services under the contract.  
There is no doubt that English arbitration law would 
have sent the parties to arbitration. But the Ninth 
Circuit rejected arbitration. The only way to get 
there was to resolve both questions presented 
against arbitration—thereby further entrenching 
two splits among the circuits that have been 
percolating for decades. 

Step one for the court of appeals was to ask 
whose law governs questions about arbitrability—in 
this case, whether an arbitration clause extends to 
the dispute in the first instance. Under ordinary 
principles of contract interpretation, there was little 
doubt that the parties had chosen English law. One 
could infer that intention from the parties’ choice of 
English law to govern everything else about the 
dispute. Or one could layer on the added facts that 
the agreement adopted an English arbitration 
statute and embraced not just “English law” but 
“English … practice,” and that the contract was 
deemed signed in Newhaven, England. The court of 
appeals, however, applied U.S., not English law. It 
concluded that ordinary principles of contract 
interpretation do not apply to the parties’ decision as 
to whether foreign law governs arbitrability. 

The circuits were already split on this question, 
but the Ninth Circuit added a new wrinkle. Three 
circuits (the First, Second, and Seventh) apply 
standard methods of contract interpretation to infer 
the intent of the parties. These circuits infer that the 
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parties intended to apply foreign law to the 
threshold question of arbitrability from the simple 
fact that the parties chose foreign law to resolve 
substantive issues. In stark contrast, one circuit (the 
Third) has rejected the parties’ choice of foreign law, 
holding that U.S. law controls whether a particular 
dispute is within the class of those governed by the 
parties’ arbitration and choice-of-law clauses. The 
Ninth Circuit stands alone in choosing an 
intermediate approach. It adopted a special 
interpretive rule unique to this one question of 
arbitration law. Rejecting ordinary contract law 
principles, the Ninth Circuit indulges a “strong 
presumption” that U.S. law controls. The 
presumption defeats any intention to apply foreign 
law unless the intention is “clear and unmistakable.”  
App. 14a. 

Step two for the court of appeals was to ask what 
U.S. law has to say about the scope of a clause that 
commits to arbitration “[a]ny dispute arising under 
this Agreement.” The Ninth Circuit held that such a 
promise is an exceedingly narrow commitment to 
arbitrate only those disputes that relate to what the 
contract means and whether it was breached; it does 
not cover any other disputes, even those that would 
never have arisen in the first place but for the 
contractual relationship.   

On that question, too, the courts are divided. At 
least five circuits (the First, Third, Fourth, Fifth, 
and Eleventh) interpret “arising under” broadly, in 
keeping with the federal policy encouraging 
arbitration. Two circuits (with the Second Circuit 
joining the Ninth) take the narrow approach. In this 
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case, the panel acknowledged the force of its sister 
circuits’ opinions, but felt bound by outdated Ninth 
Circuit precedent. The split is never going to be 
resolved until this Court resolves it. 

Both questions warrant this Court’s attention.  
Each directly affects millions of contracts. U.S. 
companies enter into international agreements with 
arbitration clauses every day. An estimated 90% of 
international contracts include arbitration clauses.  
Otto Sandrock, The Choice Between Forum Selection, 
Mediation and Arbitration Clauses: European 
Perspectives, 20 AM. REV. INT’L ARB. 8, 37 & n.151 
(2009). 

Disputes about arbitrability are routine, and 
whenever they arise, the threshold question is 
always whose law controls. The question poses 
important issues of international comity and the 
degree to which the United States is meeting its 
obligations under international law. Our treaties 
require our courts to interpret international 
arbitration clauses faithfully, not to resist foreign 
law on the ground that U.S. law is so superior that 
parties are presumed to prefer it.  This Court should 
guide the lower courts and reassure our 
international trading partners that U.S. courts will 
honor the parties’ freely negotiated agreements.  

Similarly, in both domestic and international 
agreements, parties frequently define the scope of 
arbitration with phrases like “arising under this 
Agreement.” How a court interprets that phrase will 
profoundly affect the cost and outcome of countless 
disputes. Parties need to know what their rights and 



7 

  

obligations are when employing this boilerplate 
term. The answer cannot depend on the location of 
the court being asked to enforce the arbitration 
agreement.   

STATEMENT OF THE CASE 

In 2005, a Chinese cargo ship ran aground in 
Hawai’i. The ship was carrying fuel oil, which 
presented a substantial threat to the environment. 
Under the exigency of the circumstances, the ship 
owner, Respondent Cape Flattery, Ltd., was 
designated to respond to refloat the vessel and to 
remedy the damage. Cape Flattery hull insurers in 
Norway, on behalf of the Hong Kong shipowner, 
negotiated a marine salvage contract with U.S. 
based salvage company, Petitioner Titan Maritime, 
LLC’s (“Titan”) English offices. The parties were 
very experienced with these sorts of contracts and 
were accustomed to relying on settled 
understandings of what the key clauses meant. The 
contract required Titan to “use its best endeavors” to 
remove Cape Flattery’s grounded vessel from the 
Hawaiian reef “as quickly as reasonably practicable.”  
App. 3a. 

The agreement contained a boilerplate 
arbitration clause:  

Any dispute arising under this Agreement shall 
be settled by arbitration in London, England, in 
accordance with the English Arbitration Act 1996 
and any amendments thereto, English law and 
practice to apply.  
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App. 3a. Signed in counterpart by Titan in the U.K. 
and agreed to by Cape Flattery in Hong Kong, the 
agreement is deemed to have been executed in 
England.   

At the broadest level, this clause reflected three 
choices that were common in the industry—and for 
very good reason. First was the parties’ preference 
for arbitration. Like many businesses, the parties 
preferred the lower cost and greater efficiency. But 
maritime companies in particular favor arbitration, 
because it enables them to entrust their dispute to 
tribunals with the sort of specialized experience in 
maritime law, and particularly with marine salvage 
practice, that courts of general jurisdiction rarely 
have.   

Second was the preference for English law. 
English law is often the preferred legal authority 
(and England the preferred venue) for contracts 
between and among shipping and salvage 
companies. The reason is that over the centuries, 
English courts have developed an internationally 
recognized body of common law governing 
international maritime contracts and disputes. See 
The Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 12 
(1972) (“Plainly, the courts of England meet the 
standards of neutrality and long experience in 
admiralty litigation.”); Gilmore & Black, THE LAW OF 

ADMIRALTY, § 8-15 pp. 583-84 (2d ed. 1975) (“London 
arbitration has naturally resulted in a considerable 
decrease in the volume of salvage litigation.”). The 
legal rules are certain and clear. 
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Third was a preference for the England 
Arbitration Act and “English law and practice” with 
regard to arbitration. It is common knowledge 
among those involved in international commerce 
that English law reflects a robust policy favoring 
arbitration. See, e.g., Fiona Trust & Holding Corp. & 
Others v. Privalov & Others, [2008] 1 Lloyd’s Rep. 
254, 259 (H.L.) (“[A]ny jurisdiction or arbitration 
clause in an international commercial contract 
should be liberally construed.”); ER 27-2.1  As this 
case reflects, English law can be even more pro-
arbitration than our own:  There is no doubt that 
English law would have sent this case to arbitration 
where U.S. law (as interpreted by the Ninth Circuit) 
did not. See, e.g., id. at 256-257, 259 (rejecting “fussy 
distinctions” among phrases like “arising under,” 
“arising out of,” “in relation to,” and “in connection 
with” in favor of a presumption that “rational 
businessmen … are likely to have intended any 
dispute arising out of the relationship into which 
they enter to be decided by the same [arbitration] 
tribunal.”); ER 27-2. 

Titan successfully salved Cape Flattery’s ship 
from the reef without spilling any oil. The U.S. 
government deemed Cape Flattery responsible for 
the damage to the reef and estimated the 
remediation would cost about $15 million—a number 
it quickly shared with Cape Flattery. Cape Flattery, 
as the ship’s owner, is strictly liable under federal 
law for any damages its wreck caused the 

                                            
1 “ER” refers to the district court’s electronic record; “ER 27-2” 
is the second document filed under docket entry 27.  
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government’s natural resources. See Oil Pollution 
Act of 1990 (“OPA 90”), 33 U.S.C. §§ 2701(32)(A), 
2702(a); 2702(b)(2)(A). But Cape Flattery blamed 
Titan, insisting that it was responsible for damage to 
the reef in the course of refloating the ship. As an 
OPA 90 Responder, Titan is not liable for simple 
negligence. See 33 U.S.C. § 1321(c)(4)(B)(iv). Cape 
Flattery sued Titan in federal court, alleging gross 
negligence, seeking contribution or indemnity, and 
asking the court to enjoin Titan from requesting 
arbitration.  

Titan moved to compel arbitration. The district 
court denied Titan’s motion, concluding that it had 
no choice under Ninth Circuit law.  App. 36a (citing 
Ninth Circuit precedent “binding … on this court 
unless the Ninth Circuit overrules it en banc” and 
noting that if it were “writing on a clean slate in the 
Ninth Circuit” its conclusion might have been 
different). App. 38a.  

The Ninth Circuit agreed that its prior precedent 
prohibited it from compelling arbitration. It reached 
that conclusion in two steps, mirroring the two 
questions presented in this appeal. 

First, the court of appeals held that U.S. law, not 
English law, governs the determination of 
“arbitrability”—i.e., whether parties are required to 
arbitrate.2 The court opined that it is permissible for 

                                            
2 Disputes on “arbitrability” can take any number of forms. A 
party may argue that a dispute is not subject to arbitration on 
the ground that the subject matter of the dispute is outside the 
scope of the arbitration agreement, that the party is not bound 
by the clause, or that the clause is unenforceable as a matter of 
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contracting parties to choose foreign law to govern 
disputes about the scope of an arbitration 
agreement. App. 9a-10a. “The general rule,” 
according to the court would require it “to see 
whether the parties objectively revealed an intent to” 
apply non-federal arbitrability law. App. 11a (citing 
First Options of Chicago, Inc. v. Kaplan, 514 U.S. 
938, 944 (1995)) (internal quotation marks omitted).  
Indeed, it did not deny that, “[i]f we were to apply 
the general rule in this case, it may well be that 
English law would apply to determine arbitrability.”  
Id. But instead the court announced a strong 
presumption that U.S. law controls—which is to say 
federal law. App. 14a. The court held that the only 
way contracting parties could overcome that 
presumption in court would be to show “clear and 
unmistakable evidence” of their intentions. Id. The 
reason, the court held, is that contracting parties are 
“unlikely to give thought to the applicable 
arbitrability law” and they ought not be “subjected to 
a foreign arbitrability law when they reasonably 
thought that federal arbitrability law would apply.”  
App. 14a. In so ruling, the Ninth Circuit explicitly 
recognized that its sister circuits “have taken 
different approaches to the question of how to 
determine whether the parties have agreed to apply 
non-federal arbitrability law.” App. 12a.   

                                                                                         
public policy. This petition uses the phrase to encompass all of 
these meanings.  
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Applying this standard to the arbitration clause 
here, the court acknowledged that English 
arbitration law “clearly applies to disputes that are 
subject to arbitration, and English law and practice 
are to be applied by the arbitrator.” App. 14a-15a.  
But, the court concluded, “the agreement is 
ambiguous concerning whether English law also 
applies to determine whether a given dispute is 
arbitrable in the first place.” Id. at 15a.   

Second, having determined that federal law 
governs the scope of the arbitration clause, the court 
turned to the task of determining whether this case 
qualifies as a dispute “arising under the Agreement.”  
It held that such an arbitration clause is “narrow,” 
covering only those disputes ‘‘relating to the 
interpretation and performance of the contract 
itself.”  App. 15a, 16a. This dispute, the court held, 
did not “aris[e] under the Agreement” because it 
‘‘does not require interpretation of the contract” or 
“turn on Titan’s performance under the contract,” 
even though it was all about the quality of Titan’s 
performance pursuant to the agreement. App. 20a-
21a. The court recognized that the circuits are split 
on this question as well. App. 18a. 

REASONS FOR GRANTING THE PETITION 

This Court should grant certiorari for three 
reasons:  (I) there is a clear split among the courts of 
appeals on both questions presented; (II) the 
confusion on those questions affects millions of 
domestic and international contracts across 
numerous industries and implicates important 
national policy concerns about the enforcement of 
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arbitration agreements domestically and in the 
international community; and (III) the Ninth 
Circuit’s interpretation is wrong.  

I. THE COURTS OF APPEALS ARE SPLIT AS 
TO BOTH QUESTIONS PRESENTED. 

The circuits are hopelessly split over the 
questions presented:  (A) when, if ever, parties can 
adopt foreign law governing arbitrability; and 
(B) how to interpret the phrase “arising under this 
Agreement.”   

A. The Circuits Are Split 3-1-1 on When 
Foreign Law Can Govern Arbitrability. 

For over 30 years, the circuits have grappled with 
what happens when parties indicate an intention to 
apply foreign law to determine the scope of an 
agreement to arbitrate, and more specifically with 
how the basic rules of contract interpretation apply 
to such an intention. Before the Ninth Circuit’s 
opinion here, the circuits had staked out two 
positions on opposite sides of the spectrum, and the 
Ninth Circuit has now adopted a third. 

On one side are three circuits—the First, Second, 
and Seventh—that apply normal principles of 
contract interpretation to discern such an intention.  
Each of these courts has inferred the parties’ 
intention to apply foreign law to determine the scope 
of an arbitration provision, even where the contract 
said nothing explicit about what body of law governs 
that particular question. They each have inferred 
the intention from the mere fact that the parties 
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chose foreign substantive law to resolve their 
disputes. 

The First Circuit, for example, confronted a 
clause specifying that the contract would be 
“construed and interpreted in accordance with the 
law of the Republic of France” and that “all 
disputes … arising in connection with” the contract 
“shall be finally settled by arbitration under the 
rules of the International Chamber of Commerce in 
Lausanne, Switzerland.” Societe Generale de 
Surveillance, S.A. v. Raytheon European 
Management and Systems Co., 643 F.2d 863, 865 
(1st Cir. 1981) (internal quotation marks omitted).  
Notably, this contract pointed to one foreign 
country’s laws (France) for substantive law and 
another country’s laws (Switzerland) for arbitration 
rules. This contract could not be said to have clearly 
indicated an intention to adopt French law to 
determine the scope of the arbitration clause.  
Nevertheless, the First Circuit did not impose U.S. 
law, but instead referred the question of arbitrability 
to Swiss arbitrators who were “more likely to be 
familiar with … French law.”  Id.     

The Second Circuit took the same approach in 
Motorola Credit Corp. v. Uzan, 388 F.3d 39 (2d Cir. 
2004). There, the relevant provision stated that the 
agreement was “governed by, and … construed in 
accordance with Swiss law.” Id. at 43. A dispute 
emerged as to whether the party seeking to avoid 
arbitration was bound by the arbitration clause. The 
court concluded that this question of arbitrability 
should be governed by Swiss law as well. The court 
specifically rejected the argument that, for questions 
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about arbitrability, U.S. law should override foreign 
law to ensure uniformity. See id. at 51. Instead, it 
held that, “where the parties have chosen the 
governing body of law, honoring their choice is 
necessary to ensure uniform interpretation and 
enforcement of that agreement and to avoid forum 
shopping.” Id. The court emphasized that “[t]his is 
especially true of contracts between transnational 
parties, where applying the parties’ choice of law is 
the only way to ensure uniform application of 
arbitration clauses.” Id.   

Last in this camp of circuit courts is the Seventh 
Circuit, which also permits standard choice-of-law 
clauses to determine which law governs the scope of 
arbitration. See In re Oil Spill by the “Amoco Cadiz” 
off the Coast of France March 16, 1978, 659 F.2d 789 
(7th Cir. 1981). The court reached this conclusion in 
a case with uncanny similarities to this one. The 
case involved a tort claim brought by a ship owner 
like Cape Flattery against a salvage company like 
Titan. The parties in that case also designated 
English law to govern the dispute (as shipping and 
salvage companies routinely do). The Seventh 
Circuit concluded that arbitration of the tort claims 
at issue was “supported by the language of the 
contract and by English case law.” Id. at 794. 

In stark contrast to the view of this trio of circuits 
is the position of the Third Circuit. See Becker 
Autoradio U.S.A., Inc. v. Becker Autoradiowerk 
GmbH, 585 F.2d 39 (3d Cir. 1978). On nearly 
identical facts, the court reached the opposite 
conclusion. The arbitration agreement in that case 
had a general choice-of-law clause specifying the 
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parties’ preference for German law. But in contrast 
to the trio of circuits that applied foreign law, the 
Third Circuit applied U.S. law: “[T]he question of 
whether, in contracts involving commerce, there is 
an agreement to arbitrate an issue or dispute upon 
which suit has been brought is governed by federal 
law,” and “questions of interpretation and 
construction of such arbitration agreements are 
similarly to be determined by reference to federal 
law.” Id. at 43 (citation omitted).   

This rationale appears to mean that the Third 
Circuit will not honor a contract to apply foreign law 
to determine the scope of an arbitration provision, no 
matter how clearly the parties state their intention 
to have foreign law apply. The Third Circuit 
reinforced that view when it affirmed a district court 
holding that “[n]either the law of a foreign country 
[n]or the law of a particular state (or territory) can 
ever be chosen—only federal law” controls questions 
of the scope of an arbitration clause. Rhone 
Mediterranee Compagnia Francese Di Assicurazioni 
E Riassicurazioni v. Lauro, 555 F. Supp. 481, 484 
(D.V.I. 1982), aff’d 712 F.2d 50 (3d Cir. 1983).3   

                                            
3 Several district courts outside the Third Circuit have 
followed, or relied on, Becker to reach the more modest 
conclusion that the parties’ choice of foreign law should not 
govern their resolution of arbitrability issues. See, e.g., Sea 
Bowld Marine Grp., LDC v. Oceanfast Pty, LTD, 432 F. Supp. 
2d 1305 (S.D. Fla. 2006) (granting motion to compel arbitration 
after declining to apply Australian law, which was argued to 
disallow arbitration of the parties’ dispute); Chloe Z Fishing Co. 
v. Odyssey Re (London) Ltd., 109 F. Supp. 2d 1236 (S.D. Cal. 
2000) (granting motion to compel arbitration after declining to 
apply English law); Westbrook Int’l, LLC v. Westbrook Techs., 
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The Ninth Circuit departed from both of these 
camps. Recognizing that the circuits “have taken 
[two] different approaches to the question of how to 
determine whether the parties have agreed to apply 
nonfederal arbitrability law,” App. 12a, it offered a 
third, based on a “strong presumption” in favor of 
U.S. law.  

B. The Circuits Are Split 5-2 on Whether 
Courts Should Interpret “Arising 
Under” Broadly. 

The split among the lower courts on the second 
question presented is equally sharp. Although a 
strong majority view had developed in recent years 
as courts—one-by-one—rejected an outdated and 
unsupported interpretation, the Ninth Circuit’s 
opinion has confirmed the entrenched split on how 
courts should interpret arbitration agreements.  
Along with the Second Circuit, it interprets a 
contract’s “arising under” clause narrowly to include 
only those disputes related to the interpretation and 
performance of the contract itself. 

Fifty years ago the Second Circuit held that 
disputes “arising under” a contract means only those 
that relate “to the interpretation of the contract and 
matters of performance.” In re Kinoshita & Co., 287 
F.2d 951, 953 (2d Cir. 1961). The court observed that 
any party could easily resolve potential ambiguities 

                                                                                         
Inc., 17 F. Supp. 2d 681 (E.D. Mich. 1998) (granting motion to 
compel arbitration after declining to apply the law of Ontario, 
Canada, which was argued not to permit arbitration of the 
parties’ dispute). 
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by clearly specifying its intention to arbitrate any 
disputes “arising out of or relating to” their contract.  
Id. Accordingly, it held, less specific language was 
insufficient to compel arbitration. Id. The Second 
Circuit reached this conclusion before the U.S. 
acceded to the Convention on Foreign Arbitration, 
which adopted a pro-arbitration stance. See 
Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, open for signature June 
10, 1958, 33 UNTS 38 (a/k/a the New York 
Convention), codified as 9 U.S.C. §§ 201-08.  The 
Second Circuit has since substantially limited its 
holding in Kinoshita, see infra at 35-36, but it has 
not overruled the decision, which remains binding 
precedent in that circuit.   

The Ninth Circuit continues to rely on Kinoshita 
to interpret whether a particular dispute falls within 
the scope of an arbitration agreement. In this case, it 
acknowledged federal policy favoring arbitration and 
this Court’s “recent decisions emphasizing the 
strength of the presumption in favor of arbitration.” 
App. 17a. Indeed, it quoted this Court’s admonition 
that “‘any doubts concerning the scope of arbitrable 
issues should be resolved in favor of arbitration, 
whether the problem at hand is the construction of 
the contract language itself or an allegation of 
waiver, delay, or a like defense to arbitrability.’” Id. 
(quoting Moses H. Cone Memorial Hospital v. 
Mercury Construction Corp., 460 U.S. 1, 24-25 
(1983)). It further acknowledged that “[c]ourts 
should thus ‘construe ambiguities concerning the 
scope of arbitrability in favor of arbitration.’’’ Id. 
(quoting Mastrobuono v. Shearson Lehman Hutton, 
Inc., 514 U.S. 52, 66 (1995)). But because the parties 
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failed to include the talismanic “relating to” 
language, the Ninth Circuit held that their dispute 
was not subject to arbitration.   

The majority of courts considering the issue 
disagree. At least five other circuits interpret 
“arising under” broadly in deference to federal policy 
encouraging arbitration. 

The Fifth Circuit’s analysis is perhaps the most 
thorough among the appellate courts. Interpreting 
the same “arising under” language at issue in this 
case, it rejected Kinoshita’s narrow interpretation of 
that clause as “inconsistent with federal policy 
favoring arbitration.” Mar-Len of Louisiana, Inc. v. 
Parsons-Gilbane, 773 F.2d 633, 637 (5th Cir. 1985).  
Citing this Court’s decision in United Steelworkers of 
America v. Warrior & Gulf Navigational Co., 363 
U.S. 574, 583 (1960), the court announced a 
“presumption of arbitrability ... requiring that 
whenever the scope of an arbitration clause is fairly 
debatable or reasonably in doubt, the court should 
decide the question of construction in favor of 
arbitration.” Mar-Len of Louisiana, Inc., 773 F.2d at 
635-636 (emphasis added).   

The court continued, explaining that “[t]he 
weight of this presumption is heavy: arbitration 
should not be denied ‘unless it can be said with 
positive assurance that an arbitration clause is not 
susceptible of an interpretation that could cover the 
dispute at issue.’” Id. at 636 (quoting Wick v. Atlantic 
Marine, Inc., 605 F.2d 166, 168 (5th Cir. 1979); 
emphasis added); see also Sedco, Inc. v. Petroleos 
Mexicanos Mexican Nat. Oil Co. (Pemex), 767 F.2d 
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1140, 1145 (5th Cir. 1985) (“[W]henever the scope of 
an arbitration clause is in question, the court should 
construe the clause in favor of arbitration.”) (citation 
omitted). 

The Fourth Circuit construes contract terms in 
favor of arbitration “‘unless it may be said with 
positive assurance that the arbitration clause is not 
susceptible of an interpretation that covers the 
asserted dispute. Doubts should be resolved in favor 
of coverage.’” Peoples Sec. Life Ins. Co. v. 
Monumental Life Ins. Co., 867 F.2d 809, 812 (4th 
Cir. 1989) (quoting United Steelworkers of America v. 
Warrior & Gulf Navigation Co., 363 U.S. 574, 582 
(1960)). In Monumental Life, it relied on 
“Congressional intent in upholding private parties’ 
arrangements for dispute resolution” to conclude 
that “federal courts should ‘rigorously enforce 
agreements to arbitrate.’”  Id. at 813 (quoting Dean 
Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 221 
(1985)). The operative language in that case was 
even more limited than the standard “arising under” 
clause at issue here. The parties had agreed to 
arbitrate “[a]ny … breach or violation” of the terms 
of the agreement, id. at 810 n.1, which the court 
broadly construed to include fraud in the 
inducement.   

In deference to the “‘healthy regard,’” shared by 
this Court “‘for the federal policy favoring 
arbitration,’” id. at 812 (quoting Moses H. Cone 
Memorial Hospital v. Mercury Construction Corp., 
460 U.S. 1, 24 (1983)), the Fourth Circuit 
acknowledged a “heavy presumption of arbitrability” 
and concluded that “when the scope of the 



21 

  

arbitration clause is open to question, a court must 
decide the question in favor of arbitration.” Id. 
(citing Warrior & Gulf Navigation Co., 363 U.S. at 
583). 

The Eleventh Circuit also rejected the Kinoshita 
view as “simply ... not being in accord with present 
day notions of arbitration as a viable alternative 
dispute resolution procedure.” H.S. Gregory v. 
Electro-Mech. Corp., 83 F.3d 382, 385 (11th Cir. 
1996). Even 15 years ago, it noted the Ninth 
Circuit’s singular loyalty to Kinoshita as compared 
with its sister circuits, who have “more willingly 
followed the admonition of the Supreme Court that 
‘[a]ny doubts concerning the scope of arbitrable 
issues should be resolved in favor of arbitration.’”  
Id. (citations omitted). 

The First and Third Circuits round out this camp 
of willing followers who, like the Fifth, Fourth, and 
Eleventh Circuits, have rejected Kinoshita by 
interpreting “arising under” broadly to compel 
arbitration. The First Circuit recognizes, “consistent 
with the federal pro-arbitration policy,” “a 
presumption that ambiguities as to the scope of the 
arbitration clause itself [must be] resolved in favor of 
arbitration.” Dialysis Access Center, LLC v. RMS 
Lifeline, Inc., 638 F.3d 367, 379 (1st Cir. 2011) 
(citations and internal quotation marks omitted, 
alteration in original); see also Battaglia v. 
McKendry, 233 F.3d 720, 727 (3d Cir. 2000) (“[W]hen 
phrases such as ‘arising under’ and ‘arising out of’ 
appear in arbitration provisions, they are normally 
given broad construction, ....”); Highlands Wellmont 
Health Network, Inc. v. John Deere Health Plan, Inc., 
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350 F.3d 568, 577 (6th Cir. 2003) (compelling 
arbitration of disputes “arising out of” an agreement, 
absent “the most forceful evidence of a purpose to 
exclude the claim from arbitration”).  

In each one of these circuits, the arbitration 
language at issue in this case would have been 
sufficient to compel arbitration. 

II. THE QUESTIONS PRESENTED AFFECT 
MILLIONS OF CONTRACTS AND 
IMPLICATE IMPORTANT NATIONAL AND 
INTERNATIONAL POLICY CONCERNS, 
AND THIS CASE IS AN IDEAL VEHICLE 
FOR REVIEW. 

The questions presented warrant this Court’s 
immediate attention for two independent reasons, 
either of which would be sufficient for certiorari. 

First, both questions directly affect millions of 
existing and prospective contracts. U.S. companies 
enter into international agreements with arbitration 
clauses every day. By some estimates, as many as 
90% of international contracts contain such clauses.  
See Sandrock, 20 AM. REV. INT’L ARB. at 37 & n.151. 
Those contracts also overwhelmingly specify which 
body of law will govern the agreements. In 2004, for 
example, over 79% of contracts giving rise to 
arbitrations before the International Chamber of 
Commerce specified a governing national law. See 
Loukas Mistelis, International Arbitration—
Corporate Attitudes and Practices—12 Perceptions 
Tested: Myths, Data and Analysis Research Report, 
15 AM. REV. INT’L ARB. 525, 533 (2004).   
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The numbers have likely only increased in recent 
years. See, e.g., Certain Underwriters at Lloyd’s 
London v. Argonaut Ins. Co., 500 F.3d 571, 577 (7th 
Cir. 2007) (noting a “growing trend to include choice-
of-forum and choice-of-law clauses in sophisticated 
commercial agreements”).  Questions about the scope 
of these arbitration agreements regularly arise. And 
when they do, the threshold inquiry always is whose 
law controls.   

When parties do choose arbitration, moreover, 
they often define the scope of arbitration with 
general, stock phrases like “arising under this 
Agreement.” That particular language is a century 
old and appears in multiple industry-generated 
template agreements. See, e.g., International Wreck 
Removal and Marine Services Agreement (Daily 
Hire) Code Name: “Wreckshire99”, 1993-1999, 
available at http://smuiml.shmtu.edu.cn/down-
load/wreckhire99.pdf (last visited 1/27/2012); The 
Documentary Committee of the Japan Shipping 
Exchange, Inc., Salvage Agreement (No Cure, No 
Pay), 1980-2007, available at http://www.jseinc.org/-
document/salvage/jse2007_sample.pdf (last visited 
1/27/2012); The Baltic and International Maritime 
Council (BIMCO), Time Charter New York Produce 
Exchange Form, 1931-1993, available at 
http://www.maritimesun.com/downloads/charterparti
es/Nype93.pdf (last visited 1/27/2012); The Baltic 
and International Maritime Council (BIMCO), 
Americanized Welsh Coal Charter, 1953-1993, 
available at http://www.maritimesun.com/down-
loads/charterparties/amwelsh93.pdf (last visited 
1/27/2012).   
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The same language is also used in numerous 
standardized arbitration contracts outside the 
shipping industry, from commercial real estate, to 
insurance, to debtor and creditor agreements.  See, 
e.g., “International Disputes, Checklist of Arbitration 
Clauses,” 26 West’s Legal Forms, Alt. Disp. Res. 
§ 6.13 (3d ed.); “Commercial Real Estate Forms,” 1 
Com. Real Estate Forms 3d § 2:38; “Illustrative 
Forms—Arbitration Clauses” 1 Law and Prac. of Ins. 
Coverage Litig. § 11:68; “Contract Provision for 
Arbitration,” 10 West’s Legal Forms, Debtor & 
Creditor Relations § 13:6.  Similar language appears 
in countless other arbitration agreements, both 
domestic and international. When disputes about the 
scope of arbitration arise, once the threshold choice-
of-law inquiry is answered, the next inquiry always 
is whether the agreement’s particular language 
covers the parties’ dispute.   

Parties and the lower federal courts need clear 
and settled rules for answering both questions. That 
need for clarity and stability—the knowledge that 
parties can choose a specialized tribunal, to 
uniformly apply a specialized and consistent body of 
law, to resolve their disputes with a judgment that 
will be final and enforceable, and that those critical 
choices will be respected—is exactly what drives 
sophisticated commercial parties to enter into 
arbitration agreements. That is especially true in 
international commerce, where contracts implicate 
multiple legal jurisdictions depending on the parties’ 
location, the site of negotiation and contracting, and 
the locus of performance, and where enforcement of 
court-ordered judgments can be difficult.  See, e.g., 
Peter J.W. Sherwin & Douglas C. Rennie, Interim 
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Relief Under International Arbitration Rules And 
Guidelines: A Comparative Analysis, 20 AM. REV. 
INT’L ARB. 317, 319-20 (2009); Mistelis, 15 AM. REV. 
INT’L ARB. at 541-50. And it is why this Court has 
pointedly stated that “[t]he elimination of all such 
uncertainties by agreeing in advance on a forum 
acceptable to both parties is an indispensable 
element in international trade, commerce, and 
contracting.” The Bremen, 407 U.S. at 13-14; see also 
Norfolk S. Ry. Co. v. James N. Kirby, Pry Ltd., 543 
U.S. 14, 28 (2004) (noting that the “touchstone” in 
interpreting maritime contracts is “a concern for 
the[ir] uniform meaning”).  

The diversity of approaches to enforcing these 
agreements that currently exists in the circuits 
badly undercuts the efficiency and predictability that 
parties seek. The lack of certainty frustrates 
commerce and leads to unnecessary litigation.  

A dispute arising in connection with an 
international contract between two parties who have 
agreed to arbitrate their differences should not turn 
upon the lex fori of whatever judicial forum one of 
them is able to strategically seize to avoid its 
promise to arbitrate. A U.S. company supplying 
goods to an overseas trading partner by shipping to 
several different jurisdictions should be able to rely 
upon an agreed arbitration clause, law and venue 
rather than confront litigation in each country in 
which an issue may happen to occur. Such 
uncertainty affects numerous businesses that 
routinely use arbitration agreements when 
contracting for goods and services across multiple 
federal circuits—from commodity trading to import 
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and export of finished goods and from commercial 
real estate, to manufacturing, to oil and gas 
exploration, to insurance. 

Without further guidance from this Court, 
judicial enforcement of these agreements will remain 
unclear, unpredictable, and fragmented. The 
resulting instability threatens parties’ ability to 
choose what laws govern their agreements and how 
their disputes will be resolved. It also promotes 
inconsistency and unfairness at great expense to 
commerce in the United States and abroad. 

Second, the first question presented in particular 
poses important issues of national arbitration policy, 
international comity, and the degree to which the 
United States is meeting its obligation under 
international law. The purpose of the FAA was to 
overcome American courts’ “anachronistic judicial 
hostility to agreements to arbitrate.” Mitsubishi 
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 
U.S. 614, 626 n.14 (1985). The FAA’s “centerpiece 
provision,” 9 U.S.C. § 2, makes a written agreement 
to arbitrate “‘in any maritime transaction or a 
contract evidencing a transaction involving 
international commerce … valid, irrevocable, and 
enforceable, save upon such grounds as exist at law 
or in equity for the revocation of any contract.’” Id. at 
626 (quoting 9 U.S.C. § 2). This Court has stated 
over and over again that that section, and the FAA 
as a whole, manifests a “liberal federal policy 
favoring arbitration agreements,” Moses H. Cone 
Memorial Hospital v. Mercury Construction Corp., 
460 U.S. 1, 24 (1983), one that evinces Congress’s 
“preeminent concern … to enforce private 
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agreements into which parties had entered” and 
thus requires that agreements to arbitrate be 
“rigorously enforce[d].” Dean Witter Reynolds, Inc. v. 
Byrd, 470 U.S. 213, 221 (1985). 

 The “emphatic federal policy in favor of arbitral 
dispute resolution,” moreover, “applies with special 
force in the field of international commerce,” 
Mitsubishi Motors, 473 U.S. at 631, where concerns 
about enforcement and anachronistic judicial 
behavior are at their height. It was precisely because 
of those concerns that, over 40 years ago, the U.S. 
entered into the Convention on Foreign Arbitration, 
[1970] 21 U.S.T. 2517, T.I.A.S. No. 6997. Article II of 
the Convention explicitly requires each member 
state to recognize arbitration agreements and 
further provides that the courts of any member 
state, when confronted with such agreements, “shall, 
at the request of one of the parties, refer the parties 
to arbitration.” Id. As this Court has explained, the 
Convention was intended to ensure enforcement by 
U.S. courts of international arbitration agreements.  
Scherk v. Alberto-Culver Co., 417 U.S. 506, 520 n.15 
(1974). In 1970, Congress implemented the 
Convention, amending the FAA to make clear that 
the Convention’s provisions “shall be enforced in 
United States Courts in accordance with [the FAA].”  
9 U.S.C. § 201. 

This Court made clear early on just how uniquely 
damaging judicial hostility to arbitration agreements 
could be to U.S. interests in the context of 
international trade. “A parochial refusal by the 
courts of one country to enforce an international 
arbitration agreement” not only frustrates the 
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purposes of arbitration, but it also “damages the 
fabric of international commerce and trade itself” by 
“imperil[ing] the willingness and ability of 
businessmen to enter into international commercial 
agreements.” Scherk, 417 U.S. at 516-17; see also 
The Bremen, 407 U.S. at 9 (“The American 
expansion of business and industry will hardly be 
encouraged if, notwithstanding solemn contracts, we 
insist on a parochial concept that all disputes must 
be resolved under our laws and in our courts.”).  
Even worse, by throwing into doubt this country’s 
willingness or ability to comply with its 
international obligations, such parochialism also 
undermines the U.S.’s standing in the international 
community. That is why, “[i]f the United States is to 
be able to gain the benefits of international accords 
and have a role as a trusted partner in multilateral 
endeavors,” our “courts should be most cautious 
before interpreting its domestic legislation in such a 
manner as to violate international agreements.” 
Vimar Seguros y Reaseguros, S.A. v. M/V Sky 
Reefer, 515 U.S. 528, 539 (1995). 

 This Court has frequently acknowledged the 
concern of Convention delegates that signatory 
countries “not be permitted to decline enforcement 
of … agreements on the basis of parochial 
views … or in a manner that would diminish the 
mutually binding nature of the agreements.” Scherk, 
417 U.S. at 520 n.15; Mitsubishi Motors, 473 U.S. at 
639 n.21. But by adopting special, restrictive rules of 
construction for determining whether parties 
intended foreign law to apply to threshold issues of 
arbitration, courts frustrate the Convention and 
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undermine the United States’ expressed policy to 
adhere to it. 

Although the United States adopted a pro-
arbitration stance when it acceded to the 
Convention, it is often accused of acting 
inconsistently with it. See e.g., Kristina L. Morrison, 
A Misstep in U.S. Arbitral Law: A Call for Change in 
the Enforcement of Non-Domestic Arbitral Awards, 
46 TORT TRIAL & INS. PRAC. L.J. 803, 825-27 (2011).   

The same “concerns of international comity, 
respect for the capacities of foreign and 
transnational tribunals, and sensitivity to the need 
of the international commercial system,” Mitsubishi 
Motors, 473 U.S. at 629, to which this Court has 
pointed when addressing international arbitration 
agreements in the past now call for its guidance 
here. It is critical to resolve whether, under the 
Convention, sophisticated commercial parties should 
be able to invoke foreign law on threshold 
arbitration issues with the same freedom they can 
on any other aspects of arbitration, or whether those 
laws still leave room for some vestige of judicial 
hostility to foreign adjudication.   

This case presents a perfect vehicle for 
addressing both questions presented. The contract 
terms at issue are valid. The arbitration agreement 
employs textbook contract language widely in use in 
the United States and abroad. And because the 
splits are entrenched and clear, further delay will 
only increase the costs of uncertainty without 
further clarifying the legal issues to be resolved. 



30 

  

III. THE COURT OF APPEALS’ OPINION IS 
WRONG. 

The Ninth Circuit’s decision severely undercuts 
fundamental principles of contract law, ignores 
federal policy and this Court’s own jurisprudence, 
and strips parties of their rights to avoid costly 
litigation in favor of more efficient and reliable 
arbitration—especially in international commerce 
and specialized areas of law such as the admiralty 
law of salvage.  

A. The Court of Appeals’ Heightened 
Standard for Choosing Foreign Law to 
Govern Arbitrability Is Inconsistent 
With This Court’s Precedents. 

The court of appeals erred when it rejected 
standard contract principles to determine whether 
the parties intended to have foreign law govern 
arbitrability. The FAA itself was designed to place 
arbitration agreements “‘upon the same footing as 
other contracts.’” Scherk, 417 U.S. at 511 (quoting 
H.R. Rep. No. 96, 68th Cong., 1st Sess., 1, 2 (1924)).  
If anything, a lower standard applies to determine 
whether a given dispute falls within the scope of an 
arbitration agreement. As this Court has plainly 
stated, when interpreting arbitration agreements, 
“as with any other contract, the parties’ intentions 
control, but those intentions are generously 
construed as to issues of arbitrability.” Mitsubishi 
Motors, 473 U.S. at 626.    

The court’s prejudice against foreign law is 
inconsistent with the promises the United States 
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made when it acceded to the Convention on Foreign 
Arbitration. The “principal purpose underlying 
American adoption and implementation of [the 
Convention on Foreign Arbitration] was to 
encourage the recognition and enforcement of 
commercial arbitration agreements in international 
contracts and to unify the standards by which 
agreements to arbitrate are observed … in the 
signatory countries.” Scherk, 417 U.S. at 520 n.15.   

This Court observed 40 years ago that “[t]he 
expansion of American business and industry will 
hardly be encouraged if, notwithstanding solemn 
contracts, we insist on a parochial concept that all 
disputes must be resolved under our laws and in our 
courts.” The Bremen, 407 U.S. at 9. Years later it 
again warned that if international arbitral 
institutions “are to take a central place in the 
international legal order, national courts will need to 
‘shake off the old judicial hostility to arbitration,’ 
and also their customary and understandable 
unwillingness to cede jurisdiction of a claim arising 
under domestic law to a foreign or transnational 
tribunal.” Mitsubishi Motors, 473 U.S. at 638 
(citation omitted).   

This Court already protects parties’ freedom to 
incorporate state arbitration laws and procedures by 
reference as long as they do not conflict with other 
contemporaneous agreements or interfere with 
federal public policy in favor of arbitration. See Volt 
Info. Sciences Inc. v. Bd. of Trustees of the Leland 
Stanford Junior Univ., 489 U.S. 468 (1989) (allowing 
application of state arbitration law and procedures 
through incorporation by reference). The Court gave 
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no reason—and there is none—that the parties’ 
incorporation of foreign arbitration laws and 
procedures in this case would interfere with the 
broad public policy favoring arbitrations. To the 
contrary, the Court clearly recognizes a foreign 
arbitration agreement as a form of a foreign forum 
selection clause. Sky Reefer, 515 U.S. at 534; Scherk 
417 U.S. at 519.   

Because the parties’ choice of law and choice of 
forum are undisputedly binding and enforceable 
under U.S. law, then so, too, is their decision on 
which law and which forum will determine the scope 
of their arbitration agreement. The lower court’s 
decision to treat the particular question presented 
differently than other similar questions is puzzling: 
No one disputes that standard rules of contract 
interpretation determine whether parties intended 
to select a foreign forum to settle their disputes. Nor 
is there any dispute those same rules determine 
whether foreign law (or foreign arbitration 
procedure) applies in that foreign forum. So it seems 
plain that the same rules apply when the parties 
choose foreign law to govern arbitrability.   

 The court of appeals’ only justification for 
imposing an unusually high evidentiary burden in 
this case is illogical. The court reasoned that, 
because contracting parties are “unlikely to give 
thought to the applicable arbitrability law,” they 
ought not be “subjected to a foreign arbitrability law 
when they reasonably thought that federal 
arbitrability law would apply.” App. 14a. Failing to 
address how parties could reasonably think 
something about which they were unlikely to have 
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given any thought, the court nonetheless imputed to 
all contracting parties a strong presumption that 
U.S. law would apply. It is unreasonable to believe 
parties to international arbitration agreements 
would expect that U.S. arbitrability law would 
displace the law they expressly agreed is to govern 
their arbitration agreement. The court’s additional 
hurdle only enables a party to avoid the implications 
of its agreement that foreign law applies.    

Finally, even under the Ninth Circuit’s “clear and 
unmistakable” standard of evidence, the arbitration 
clause at issue should have been sufficient to justify 
applying English law. The parties plainly indicated 
their intention for “English law and practice” to 
govern their contract without limitation, and they 
did so within the very same sentence that set forth 
their promise to submit disputes to arbitration.  
Furthermore, under English arbitration law’s 
“compétence-compétence” doctrine, the arbitral 
tribunal determines questions of its own jurisdiction 
and would use English law to determine the scope of 
arbitration at issue here. Thus, it must be concluded 
that under the Ninth Circuit’s “clear and 
unmistakable” standard, the dispute should have 
been referred to arbitration. 

B. Federal Policy Requires a Broad 
Interpretation of “Arising Under” in 
Favor of Arbitration. 

The court of appeals’ decision to reject broad 
interpretations of arbitration clauses in favor of an 
outdated, aberrant, and all-but-overturned Second 
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Circuit opinion is wrong, especially applied to an 
international maritime salvage agreement. 

First, the court’s interpretation of “arising under” 
conflicts with this Court’s jurisprudence, which 
repeatedly instructs courts to interpret such 
language broadly. In Jones v. R.R. Donnelley & Sons 
Co., 541 U.S. 369 (2004), the Court interpreted 28 
U.S.C. § 1658, a catchall four-year statute of 
limitations for actions “arising under” federal 
statutes. The Court rejected the defendant’s 
argument that those two words should be given a 
narrow interpretation, clarifying that “nothing in 
our case law supports an interpretation as narrow as 
that endorsed by the Court of Appeals, under which 
‘arising under’ means something akin to ‘based 
solely upon.’  We should avoid reading § 1658 in such 
a way as to give the familiar statutory language a 
meaning foreign to every other context in which it is 
used.” Id. at 382 (citations omitted); see also Scherk, 
417 U.S. at 519-20 (concluding that tort claims 
brought by a party that agreed to submit to 
arbitration claims that “arose out of” the parties’ 
contract had to be brought to arbitration).   

Second, the court’s narrow interpretation departs 
from federal policy, “unnecessarily complicating the 
law and breeding litigation from a statute that seeks 
to avoid it.” Allied-Bruce Terminix Cos. v. Dobson, 
513 U.S. 265, 275 (1995). The FAA exists to ensure 
judicial enforcement of private agreements to 
arbitrate and  “place[s] arbitration agreements upon 
the same footing as other contracts.” Gilmer v. 
Interstate/Johnson Lane Corp., 500 U.S. 20, 24 
(1991). It “establishes that, as a matter of federal 
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law, any doubts concerning the scope of arbitrable 
issues should be resolved in favor of arbitration, 
whether the problem at hand is the construction of 
the contract language itself or an allegation of 
waiver, delay, or a like defense to arbitrability.” 
Moses H. Cone, 460 U.S. at 24-25 (emphasis added); 
United Steelworkers of America v. Warrior & Gulf 
Navigation Co., 363 U.S. 574, 582-83 (1960).   

The court in this case indulged the very judicial 
hostility to arbitration that federal policy and 
legislation have attempted to cure.  Allied-Bruce, 513 
U.S. at 270. As this Court explained a quarter 
century ago, however, “we are well past the time 
when judicial suspicion of the desirability of 
arbitration and of the competence of arbitral 
tribunals inhibited the development of arbitration as 
an alternative means of dispute resolution.”  
Mitsubishi Motors, 473 U.S. at 626-627. And even 
two decades ago, the Court had already observed 
that “mistrust of the arbitral process … ha[d] been 
undermined by [its] [then-]recent arbitration 
decisions.” Gilmer, 500 U.S. at 34 n.5. 

Because of its departure from federal policy, the 
Ninth Circuit’s interpretation of “arising under” has 
been widely criticized. Every other appellate court to 
have examined Kinoshita’s holding, and the Ninth 
Circuit’s concurrence, has rejected both. See supra at 
19-22. Even the Second Circuit concedes that its 
decision in Kinoshita is inconsistent “with federal 
policy favoring arbitration, particularly in 
international business disputes.” S.A. Mineracao da 
Trindade-Samitri v. Utah International, Inc., 745 
F.2d 190, 194 (2d Cir. 1984), see also Genesco, Inc. v. 
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T. Kakiuchi & Co., Ltd., 815 F.2d 840, 854 n.6 (2d 
Cir. 1987).   

Indeed, the Second Circuit has severely limited 
Kinoshita to the syllable, broadly construing any 
plausible variation of “arising under.” See, e.g., ACE 
Capital Re Overseas Ltd. v. Cent. United Life, 307 
F.3d 24, 33-34 (2d Cir. 2002) (broadly construing “as 
a condition precedent to any right of action 
hereunder”) (emphasis added); Louis Dreyfus Negoce 
S.A. v. Blystad Shipping & Trading Inc., 252 F.3d 
218, 225-26 (2d Cir. 2001) (“arising from”) (emphasis 
added); Genesco, Inc., 815 F.2d at 854 (“claims … of 
whatever nature arising under this contract”) 
(emphasis added); S.A. Mineracao Da Trindade-
Samitri, 745 F.2d at 194 (“aris[ing] or occur[ring] 
under”). Even the Ninth Circuit sees through the 
charade, conceding no material difference among the 
various similar phrases used to describe the disputes 
at issue. See App. 17a (describing “arising 
hereunder,’’ ‘‘arising under,’’ and “arising out of’’ as 
all “the same [language] as that at issue in this 
case”).    

Finally, the lower court’s approach invites 
system-gaming by creative pleading. Based on its 
opinion, plaintiffs need only characterize a 
particular claim as a tort and not breach of contract 
to avoid an otherwise enforceable arbitration 
agreement. This case provides the perfect example.  
The dispute at issue has everything to do with how 
Titan performed the salvage of Cape Flattery’s ship.  
But Cape Flattery knows that Titan’s maximum 
liability under English law “may be” limited to a 
small fraction of the indemnity claim. ER 1, ¶¶ 25-
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26. Its pleading minimizes that risk by avoiding the 
obvious contract claims any party would otherwise 
pursue. But because those claims would 
undisputedly “arise under” the arbitration 
agreement, which the court would then 
unquestionably enforce, Cape Flattery avoids them.  
It is precisely the kind of system-gaming promoted 
by the Ninth Circuit’s interpretation. 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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Before: A. Wallace Tashima, William A. Fletcher, and
Marsha S. Berzon, Circuit Judges.

Opinion by Judge William A. Fletcher

OPINION

W. FLETCHER, Circuit Judge:

Plaintiff Cape Flattery Limited (“Cape Flattery”) 
sued Defendant Titan Maritime (“Titan”) for gross 
negligence in its salvage of Cape Flattery’s vessel, the 
M/V Cape Flattery. Titan appeals the district court’s 
decision denying its motion to compel arbitration of the 
dispute under the Federal Arbitration Act (“FAA”). Titan 
argues that the district court erred in refusing to apply 
English arbitrability law. Titan further argues that even 
under federal arbitrability law, the dispute is arbitrable. 
We conclude that federal arbitrability law applies, and 
that under federal arbitrability law the dispute is not 
arbitrable. We therefore affi rm the district court.

I. Background

On February 2, 2005, the M/V Cape Flattery ran 
aground on a submerged coral reef off Barbers Point, 
Oahu, Hawai’i. Cape Flattery Ltd. v. Titan Maritime LLC, 
607 F. Supp. 2d 1179, 1181 (D. Hawai’i 2009). In response, 
the U.S. Coast Guard issued a Notice of Federal Interest 
in connection with the vessel’s grounding and activated 
Unifi ed Command to respond to the threat of potential 
oil discharge. Id. Under 33 U.S.C. § 2702, Cape Flattery, 
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as the vessel’s owner, was liable for the cost of removing 
the vessel from the reef. 33 U.S.C. §§ 2701(32)(A); 2702(a). 
Cape Flattery entered into an agreement with Titan 
Maritime to salvage the vessel (the “Agreement”). Cape 
Flattery, 607 F. Supp. 2d at 1181.

Under the Agreement, Titan agreed:

to use its best endeavors to salve, as quickly 
as reasonably practicable, the [M/V Cape 
Flattery] by means of the personnel and 
equipment specifi ed in Schedule 2, and/or such 
other personnel and/or equipment as may from 
time to time be agreed between Titan and the 
on-site Owners’ Representative . . . and deliver 
the [M/V Cape Flattery] to a Place of Safety.

Schedule 2 provides a list of Titan’s “Typical Daily 
Personnel & Equipment Rates.”

The Agreement also contains an arbitration clause. 
The clause, titled “Arbitration,” provides:

Any dispute arising under this Agreement shall 
be settled by arbitration in London, England, 
in accordance with the English Arbitration Act 
1996 and any amendments thereto, English law 
and practice to apply.

Titan succeeded in removing the M/V Cape Flattery 
from the reef and eliminating the threat of oil discharge. 
Id. at 1181. At some point in the M/V Cape Flattery’s 



Appendix A

4a

grounding or removal, however, serious damage was 
infl icted on the reef. Under 33 U.S.C. § 2702(b)(2), Cape 
Flattery is liable to the United States government for all 
damage to natural resources resulting from the grounding. 
See id. § 2702(a) (“[E]ach responsible party for a vessel . . . 
which poses the substantial threat of a discharge of oil . . . 
is liable for the damages specifi ed in subsection (b) of this 
section that result from such incident.”); id. § 2701(32)(A) 
(owner of vessel is a responsible party); id. § 2702(b)(2)(A) 
(damages recoverable under § 2702(a) include “[d]amages 
for injury to [or] destruction of . . . natural resources . . . , 
which shall be recoverable by a United States trustee”). On 
August 8, 2008, the government informed Cape Flattery 
that it would likely be liable for damages in excess of $15 
million. Cape Flattery, 607 F. Supp. 2d at 1182.

On October 24, 2008, Cape Flattery fi led a complaint 
in the federal district court for the District of Hawai’i 
against Titan, seeking indemnity and/or contribution 
based on the damage Titan allegedly caused through 
gross negligence in removing the M/V Cape Flattery 
from the reef. See 33 U.S.C. § 2709 (“A person may bring 
a civil action for contribution against any other person 
who is liable or potentially liable under this Act or another 
law.”); id. § 1321(c)(4) (parties rendering “care, assistance, 
or advice” in removing vessels only liable when “grossly 
negligent”). The complaint also sought to enjoin Titan 
from requesting arbitration.

On December 17, 2008, Titan filed a motion to 
compel arbitration based on the arbitration clause in the 
Agreement. Cape Flattery, 607 F. Supp. 2d at 1182. On 
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March 19, 2009, after several rounds of briefi ng and a 
hearing, the district court denied the motion. The court 
fi rst rejected Titan’s argument that English law governed 
the arbitrability of the dispute. Id. at 1184-85. The court 
concluded that under Mitsubishi Motors Corp. v. Soler 
Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985), federal 
arbitrability law applies to determine arbitrability. Cape 
Flattery, 607 F. Supp. 2d at 1184. The court noted the legal 
uncertainty concerning whether federal arbitrability law 
allows parties to agree to apply non-federal arbitrability 
law. Id. It concluded that even if parties are allowed to 
contract out of federal arbitrability law, the parties in this 
case had not done so. Id. at 1185.

The district court then concluded that under federal 
arbitrability law, the current dispute did not “aris[e] 
under” the Agreement. Id. at 1185-92. It fi rst concluded 
that under our decisions in Mediterranean Enterprises, 
Inc. v. Ssangyong Construction Co., 708 F.2d 1458 
(9th Cir. 1983), and Tracer Research Corp. v. National 
Environmental Services Co., 42 F.3d 1292 (9th Cir. 
1994), the “arising under” language in the Agreement 
signifi es a narrow arbitration agreement. Cape Flattery, 
607 F. Supp. 2d at 1185-86. Under these cases, claims 
that relate “only peripherally” to the Agreement are not 
arbitrable. Id. at 1188 (quoting Tracer, 42 F.3d at 1295). 
The district court then held that because Titan’s duty to 
prevent foreseeable damage to the coral reef is based on 
a federal statute and is thus “separate from and above 
and beyond Defendant’s duties under the Agreement,” 
id. at 1190-91, Cape Flattery’s tort claims against Titan 
are not arbitrable.
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Denials of motions to compel arbitration are 
immediately appealable under 9 U.S.C. § 16(a)(1)(B) and 
(C). Titan timely appealed.

II. Standard of Review

We review the district court’s decision on a motion to 
compel arbitration de novo. Bushley v. Credit Suisse First 
Boston, 360 F.3d 1149, 1152 (9th Cir. 2004). We review a 
district court’s choice-of-law decision de novo. Ticknor v. 
Choice Hotels Int’l, Inc., 265 F.3d 931, 936 (9th Cir. 2001). 
We also review the validity and scope of an arbitration 
clause de novo. Moore v. Local 569 of Int’l Bhd. of Elec. 
Workers, 53 F.3d 1054, 1055 (9th Cir. 1995). We review the 
factual fi ndings underlying the district court’s decision 
for clear error. Bradley v. Harris Research Inc., 275 F.3d 
884, 888 (9th Cir. 2001).

III. Discussion

Titan argues that the district court erred in deciding 
that federal arbitrability law applies, and in its application 
of that law. We address Titan’s arguments in turn.

A. Choice of Arbitrability Law

The first issue is what law applies to determine 
the arbitrability of the dispute. Titan argues that the 
Agreement’s provision that “[a]ny dispute arising under 
this Agreement shall be settled by arbitration in London, 
England, in accordance with the English Arbitration 
Act 1996 and any amendments thereto, English law and 
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practice to apply” constitutes an agreement that English 
law applies to determine the arbitrability of a dispute. 
Cape Flattery argues that parties cannot contract out 
of federal arbitrability law, and that even if they can, the 
parties did not do so in the Agreement.

[1] The Federal Arbitration Act (“FAA”), 9 U.S.C. 
§ 1 et seq., creates “a body of federal substantive law of 
arbitrability, applicable to any arbitration agreement 
within the coverage of the Act.” Moses H. Cone Mem’l 
Hosp. v. Mercury Const. Corp., 460 U.S. 1, 24 (1983). 
Neither the Supreme Court nor this court has decided 
whether federal arbitrability law allows contracting 
parties to agree to apply a non-federal law of arbitrability 
to interpret a given arbitration agreement. If the parties 
can agree to apply a non-federal arbitrability law, it is 
also undecided how courts should determine whether the 
parties have so agreed.

1. Parties’ Power To Agree To Non-Federal 
Arbitrability Law

In defending their respective positions regarding 
the power of contracting parties to agree to a non-
federal arbitrability law, Cape Flattery and Titan rely on 
different Supreme Court decisions. Cape Flattery relies 
on Mitsubishi Motors. Mitsubishi and Soler entered into 
a sales agreement that included the following arbitration 
clause: “All disputes, controversies or differences 
which may arise between [Mitsubishi] and [Soler] out 
of or in relation to . . . this Agreement or for the breach 
thereof, shall be fi nally settled by arbitration in Japan in 
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accordance with the rules and regulations of the Japan 
Commercial Arbitration Association.” 473 U.S. at 617 (fi rst 
two alterations in original). When a dispute arose, Soler 
sued Mitsubishi alleging, among other things, violations of 
the Sherman Act. Id. at 619-20. In determining whether 
the dispute was arbitrable, the Supreme Court stated: 
“[T]he fi rst task of a court asked to compel arbitration 
of a dispute is to determine whether the parties agreed 
to arbitrate that dispute. The court is to make this 
determination by applying the ‘federal substantive law 
of arbitrability, applicable to any arbitration agreement 
within the coverage of the [FAA].’ ” Id. at 626 (quoting 
Moses H. Cone, 460 U.S. at 24).

Cape Flattery argues that because Mitsubishi does 
not suggest any exception to the application of federal 
arbitrability law, courts should always apply federal 
arbitrability law to determine the arbitrability of a given 
dispute. It notes that district courts, including the district 
court in this case, have suggested, without directly 
holding, that federal arbitrability law may apply despite 
an agreement to apply non-federal arbitrability law. See 
Cape Flattery, 607 F. Supp. 2d at 1185 (suggesting that 
there may be “a bright-line rule that the court should apply 
federal law in determining arbitrability of an agreement 
governed by . . . the FAA regardless of any choice-of-
law provision”); Chloe Z Fishing Co., Inc. v. Odyssey Re 
(London) Ltd., 109 F. Supp. 2d 1236, 1252 (S.D. Cal. 2000) 
(holding that for agreements covered by the FAA, the 
FAA provides an “ ‘overriding basis’ for why the law under 
which the case ‘arises’ . . . must apply to the question of 
whether these parties agreed to arbitrate their disputes”).
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[2] Titan does not contest that federal arbitrability law 
applies generally, but argues that federal arbitrability law 
requires courts to enforce contracting parties’ agreement 
to apply non-federal arbitrability law. Titan relies 
primarily on Volt Information Sciences, Inc. v. Board of 
Trustees, 489 U.S. 468 (1989). In Volt, the parties agreed 
to arbitrate any disputes pursuant to the arbitration rules 
in the California Arbitration Act (“CAA”). Id. at 470-71. 
The question before the Court was whether the FAA 
preempts the CAA and requires that, in disputes subject 
to the FAA, federal rules of arbitration apply. Id. at 470-73. 
The Court noted that the FAA pre-empts state laws that 
render arbitration agreements entirely unenforceable. 
Id. at 472, 478 (citing Southland Corp. v. Keating, 464 
U.S. 1, 10 (1984)); see also Doctor’s Associates, Inc. v. 
Casarotto, 517 U.S. 681, 687 (1996) (FAA preempts state 
law conditioning enforceability of arbitration clause on 
compliance with special notice requirements applicable 
only to arbitration provisions). It held, however, that the 
FAA does not mandate certain rules of arbitration. “There 
is no federal policy favoring arbitration under a certain set 
of procedural rules; the federal policy is simply to ensure 
the enforceability, according to their terms, of private 
agreements to arbitrate.” Volt, 489 U.S. at 476. Titan 
argues that just as federal law will enforce an agreement 
to arbitrate pursuant to non-federal rules of arbitration, 
federal law should enforce an agreement to determine 
arbitrability based on non-federal arbitrability law.

[3] We agree with Titan that, based on Volt, 
contracting parties have the power to agree to apply non-
federal arbitrability law. The Court stated in Mitsubishi 
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that courts should determine arbitrability “by applying 
the federal substantive law of arbitrability, applicable 
to any arbitration agreement within the coverage of the 
Act.” Mitsubishi, 473 U.S. at 626 (citation and internal 
quotation marks omitted). But neither party in Mitsubishi 
argued that anything other than federal arbitrability law 
applied to the dispute. Thus, although Mitsubishi states 
that federal arbitrability law applies to disputes under the 
FAA, it does not address whether federal arbitrability law 
allows the parties to agree to a non-federal arbitrability 
law. Volt’s statement that the federal policy is “to ensure 
the enforceability, according to their terms, of private 
agreements to arbitrate,” 489 U.S. at 476, strongly 
suggests that courts should respect contracting parties’ 
agreement to be governed by non-federal arbitrability law.

Our conclusion is consistent with decisions of our 
sister circuits. Largely for the reasons just discussed, the 
Fifth Circuit held that contracting parties could agree 
to apply Texas arbitrability law in a case governed by 
the FAA. Ford v. NYL-Care Health Plans of Gulf Coast, 
Inc., 141 F.3d 243, 248-49 (5th Cir. 1998). Several other 
circuits have applied non-federal arbitrability law in cases 
governed by the FAA with less detailed discussion. See, 
e.g., Motorola Credit Corp. v. Uzan, 388 F.3d 39, 50-51 (2d 
Cir. 2004) (applying Swiss arbitrability law); In re Oil Spill 
By the “Amoco Cadiz” Off the Coast of France March 16, 
1978, 659 F.2d 789, 793 (7th Cir. 1981) (applying English 
arbitrability law).

[4] We therefore hold that courts should enforce 
contracting parties’ agreement to have arbitrability 
governed by non-federal arbitrability law.
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2. Parties’ Choice of Arbitrability Law

[5] The more diffi cult question is how courts should 
decide whether the parties have agreed to apply non-
federal arbitrability law. The general rule in interpreting 
arbitration agreements is that courts “should apply 
ordinary state-law principles that govern the formation 
of contracts.” First Options of Chicago, Inc. v. Kaplan, 
514 U.S. 938, 944 (1995). The general rule “would require 
the court to see whether the parties objectively revealed 
an intent to” apply non-federal arbitrability law. Id. If we 
were to apply the general rule in this case, it may well be 
that English law would apply to determine arbitrability.

[6] There are, however, some situations concerning 
the determination of arbitrability in which courts require 
a higher showing of intent. In Kaplan, the Supreme 
Court held that courts should be cautious in determining 
whether the parties have agreed to arbitrate arbitrability. 
The Court held that “[c]ourts should not assume that the 
parties agreed to arbitrate arbitrability unless there is 
clear and unmistakable evidence that they did so.” Id. at 
944 (citation, internal quotation marks and alterations 
omitted). Under Kaplan, the usual presumption that exists 
in favor of the arbitrability of merits-based disputes is 
replaced by a presumption against the arbitrability of 
arbitrability. Id. The Court reasoned that the question of 
whether a given merits-based dispute is arbitrable 

arises when the parties have a contract that 
provides for arbitration of some issues. In such 
circumstances, the parties likely gave at least 
some thought to the scope of arbitration. And, 



Appendix A

12a

given the law’s permissive policies in respect 
to arbitration, one can understand why the law 
would insist upon clarity before concluding that 
the parties did not want to arbitrate a related 
matter. On the other hand, the [question of] 
“who (primarily) should decide arbitrability” . . 
. is rather arcane. A party often might not focus 
upon that question. . . . And, given the principle 
that a party can be forced to arbitrate only 
those issues it specifi cally has agreed to submit 
to arbitration, one can understand why courts 
might hesitate to interpret silence or ambiguity 
on the “who should decide arbitrability” point 
as giving the arbitrators that power, for doing 
so might too often force unwilling parties to 
arbitrate a matter they reasonably would have 
thought a judge, not an arbitrator, would decide.

Id. at 945 (internal citations omitted).

Courts have taken different approaches to the 
question of how to determine whether the parties have 
agreed to apply non-federal arbitrability law. The 
Fifth Circuit in Ford appears to have applied standard 
contractual analysis in concluding that Texas arbitrability 
law applied. It held that the combination of a clause 
providing that any claim must be settled “in accordance 
with the Texas General Arbitration Act”; a bold-typed, 
all-caps, underlined statement on the fi rst page of the 
agreement reading, “Notice: This Agreement is subject 
to arbitration under the Texas Arbitration Act”; and the 
fact that the agreement’s drafters opposed arbitration 
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all demonstrated that “the parties intended Texas law . . 
. to govern the scope of the arbitration clause.” Ford, 141 
F.3d at 246, 249.

The Third Circuit, on the other hand, has held that a 
general choice-of-law provision is not enough to displace 
federal arbitrability law. Becker Autoradio U.S.A., Inc. v. 
Becker Autoradiowerk GmbH, 585 F.2d 39, 43 & n.8 (3d 
Cir. 1978). Several district courts have taken the same 
approach as the Third Circuit. In Chloe Z Fishing Co., 
109 F. Supp. 2d at 1252-54, the district court concluded 
that a general choice-of-law provision is insuffi cient to 
overcome the “overriding basis” the FAA creates for 
applying federal arbitrability law. In Sea Bowld Marine 
Group, LDC v. Oceanfast Pty., Ltd., 432 F. Supp. 2d 1305, 
1311-12 (S.D. Fla. 2006), the district court held that a 
general choice-of-law provision was ambiguous concerning 
whether the parties specifi ed the relevant arbitrability 
law. It reasoned that “the Agreement here contains choice-
of-law and arbitration provisions that both reference 
foreign law. While these designations are relevant to the 
substantive law to be used, and the location of arbitration, 
they say nothing, and mean nothing, as to the threshold 
issue of arbitrability.” Id. at 1312. The district court in 
this case generally followed the reasoning in Sea Bowld. 
See Cape Flattery, 607 F. Supp. 2d at 1185.

In concluding that a general choice-of-law provision 
does not constitute an agreement to apply non-federal 
arbitrability law, none of these cases specifi cally relied 
on Kaplan. However, just as Kaplan was concerned about 
interpreting a general arbitration agreement to constitute 
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an agreement to arbitrate arbitrability, these courts were 
concerned about interpreting a general choice-of-law 
provision to constitute an agreement to apply non-federal 
arbitrability law. We share these concerns and conclude 
that our approach to this question should be guided by 
Kaplan.

[7] Like the question of who should decide arbitrability, 
the question of what law governs arbitrability is “rather 
arcane.” In negotiating an agreement, parties are just 
as unlikely to give thought to the applicable arbitrability 
law as they are to give thought to the person determining 
arbitrability. Thus, if courts were to interpret silence or 
ambiguity concerning the applicable arbitrability law 
as providing for a non-federal arbitrability law, parties 
could be subjected to a foreign arbitrability law when 
they reasonably thought that federal arbitrability law 
would apply. We therefore conclude, following Kaplan, 
that courts should apply federal arbitrability law absent 
“clear and unmistakable evidence” that the parties agreed 
to apply non-federal arbitrability law. Kaplan, 514 U.S. at 
944 (citation, quotation marks, and alterations omitted).

[8] In this case, there is no clear and unmistakable 
evidence that the parties agreed to apply English 
arbitrability law. The arbitration provision states that “[a]
ny dispute arising under this Agreement shall be settled 
by arbitration in London, England, in accordance with 
the English Arbitration Act 1996 and any amendments 
thereto, English law and practice to apply.” Under this 
provision, English arbitration law clearly applies to 
disputes that are subject to arbitration, and English law 
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and practice are to be applied by the arbitrator. See Cape 
Flattery, 607 F. Supp. 2d at 1185. However, the agreement 
is ambiguous concerning whether English law also applies 
to determine whether a given dispute is arbitrable in the 
fi rst place. Faced with such ambiguity, we conclude that 
federal law applies to determine arbitrability.

B. Federal Arbitrability Law

Applying federal arbitrability law, we conclude that 
this case is not arbitrable. The Agreement provides for 
arbitration of “[a]ny dispute arising under this Agreement.” 
Our interpretation of the phrase “arising under” is 
controlled by our prior decisions in Mediterranean and 
Tracer. In both of those cases, we held that the phrase 
“arising under” in an arbitration agreement should be 
interpreted narrowly. We fi rst discuss the applicability of 
Mediterranean and Tracer to this case, and then discuss 
their actual application.

1. Applicability of Mediterranean and Tracer

[9] Mediterranean involved a construction contract 
providing that “[a]ny disputes arising hereunder” would 
be settled through binding arbitration. Mediterranean, 
708 F.2d at 1461. One of the parties to the contract sued, 
claiming breach of contract, breach of fi duciary duty, 
conspiring to induce breach of contract, quantum meruit, 
and conversion. Id. The defendant moved to compel 
arbitration. One of the issues in the case was whether the 
language “arising hereunder” was meant to cover “any 
disputes between the parties,” or only disputes “arising 
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under the contract itself and . . . not . . . matters or claims 
independent of the contract or collateral thereto.” Id. at 
1463 (internal quotation marks omitted). We noted that the 
Second Circuit, in In re Kinoshita & Co., 287 F.2d 951 (2d 
Cir. 1961), had narrowly construed the language “arising 
under” and “arising out of.” Mediterranean, 708 F.2d at 
1463. We interpreted “arising hereunder” as “synonymous 
with ‘arising under the Agreement.’ ” Id. at 1464. We 
agreed with the Second Circuit that when parties intend 
to include a broad arbitration provision, they provide for 
arbitration “arising out of or relating to” the agreement. 
Id. Because of the absence of the “relating to” language 
in the arbitration provision, we had “no diffi culty fi nding 
that ‘arising hereunder’ is intended to cover a much 
narrower scope of disputes, i.e., only those relating to the 
interpretation and performance of the contract itself.” Id.

Tracer involved a licensing agreement providing 
that “[i]n the event any controversy or claim arising out 
of this Agreement cannot be settled by the parties [ ], 
such controversy or claim shall be settled by arbitration.” 
Tracer, 42 F.3d at 1295 (alterations in original). The 
case involved, among other things, a tort claim for 
misappropriation of trade secrets based on defendants’ 
continued use of trade secrets for which they no longer 
had a license. Id. at 1294-95. We noted that Mediterranean 
“narrowly circumscribes the interpretation to be given 
[the arbitration] clause.” Id. at 1295. We thus concluded 
that because the tort claim constituted an “independent 
wrong from any breach of the licensing and nondisclosure 
agreements[,] . . . . it does not require interpretation of 
the contract and is not arbitrable under Mediterranean 
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Enterprises.” Id. We also rejected the defendants’ 
argument that the dispute was arbitrable because it would 
not have arisen but for the contract. “The fact that the tort 
claim would not have arisen ‘but for’ the parties’ licensing 
agreement is not determinative.” Id.

The language discussed in these cases — “arising 
hereunder,” “arising under,” and “arising out of” — is 
the same as that at issue in this case. The Agreement 
between Cape Flattery and Titan provides that “[a]ny 
dispute arising under this Agreement” shall be subject 
to arbitration. Titan argues that, notwithstanding the 
fact that the language in this case is the same as that in 
Mediterranean and Tracer, we should interpret “arising 
under” broadly. Titan argues that we should not follow 
Mediterranean and Tracer because those cases were 
decided before the Supreme Court’s more recent decisions 
emphasizing the strength of the presumption in favor of 
arbitration.

Titan is certainly correct that there is a presumption in 
favor of arbitrating the merits of a dispute. “[A]ny doubts 
concerning the scope of arbitrable issues should be resolved 
in favor of arbitration, whether the problem at hand is the 
construction of the contract language itself or an allegation 
of waiver, delay, or a like defense to arbitrability.” Moses 
H. Cone, 460 U.S. at 24-25 (footnote omitted). Courts 
should thus “construe ambiguities concerning the scope 
of arbitrability in favor of arbitration.” Mastrobuono v. 
Shearson Lehman Hutton, Inc., 514 U.S. 52, 66 (1995). 
However, this presumption was established well before 
our decision in Mediterranean. Indeed, in Mediterranean 
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we wrote that “federal policy favors the enforcement of 
arbitration agreements,” 708 F.2d at 1463, and in Tracer 
we noted the “federal policy favoring [arbitration],” 42 
F.3d at 1294. A purportedly new federal policy in favor 
of arbitration therefore cannot be a basis for concluding 
that these decisions are no longer valid.

Titan notes that other circuits have relied on the 
federal policy favoring arbitration to construe broadly 
language that is similar to the language in this case, 
disagreeing with our decisions in Mediterranean 
and Tracer, and with the Second Circuit’s decision in 
Kinoshita. See Highlands Wellmont Health Network, 
Inc. v. John Deere Health Plan, Inc., 350 F.3d 568, 577-
78 (6th Cir. 2003); Battaglia v. McKendry, 233 F.3d 720, 
724-28 (3d Cir. 2000); Gregory v. Electro-Mech. Corp., 83 
F.3d 382, 383-86 (11th Cir. 1996); Peoples Sec. Life Ins. 
Co. v. Monumental Life Ins. Co., 867 F.2d 809, 813 (4th 
Cir. 1989). Although Titan is correct that these circuits 
have disagreed with our reasoning in Mediterranean 
and Tracer, out-of-circuit cases provide no basis for us to 
ignore our own precedent.

Titan also notes that both our court and the Second 
Circuit have significantly limited the application of 
Mediterranean, Tracer, and Kinoshita. See Simula, 
Inc. v. Autoliv, Inc., 175 F.3d 716, 720-21 (9th Cir. 1999) 
(broadly interpreting the phrase “arising in connection 
with” in an arbitration agreement); Ace Capital Re 
Overseas Ltd. v. Central United Life Ins. Co., 307 F.3d 
24, 26 (2d Cir. 2002) (limiting application of Kinoshita to 
the precise language at issue in that case). However, it 
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is one thing to limit the application of these cases to the 
specifi c language at issue. It is quite another to simply 
refuse to follow them.

There is a good reason to indicate clearly to contracting 
parties what specifi c language will signify that the scope 
of their arbitration agreement is narrow. Once they know 
the specifi c language that is required, they can rely on 
that language to produce a result they jointly desire. The 
Second Circuit relied on this rationale in declining to 
overturn Kinoshita, reasoning that “contracting parties 
may have (in theory at least) relied on [Kinoshita] in their 
formulation of an arbitration provision.” S.A. Mineracao 
Da Trindade-Samitri v. Utah Intern., Inc., 745 F.2d 
190, 194 (2d Cir. 1984). Similarly, in this case, when 
Titan and Cape Flattery entered into the Agreement, 
Mediterranean and Tracer had both been decided. The 
Agreement concerned the salvage of a vessel that had 
run aground in the Ninth Circuit. There is no reason to 
believe that the experienced lawyers representing both 
parties intended that the language they chose would be 
interpreted differently than it had been in those cases.

We conclude that because the language in the 
arbitration provisions in Mediterranean and Tracer is 
the same as the language in the Agreement, the narrow 
interpretation of “arising under” in those cases controls.

2. Application of Mediterranean and Tracer

Applying Mediterranean and Tracer, we have no 
difficulty concluding that the present dispute is not 
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arbitrable. The dispute in this case is based on the Oil 
Pollution Act of 1990, 33 U.S.C. § 2701 et seq. Once the 
M/V Cape Flattery ran aground, Cape Flattery was 
responsible for “removal costs and damages” under 33 
U.S.C. § 2702. Cape Flattery was also liable for all damage 
to natural resources resulting from the grounding. Id. §§ 
2701(32)(A), 2702(a), 2702(b)(2)(A). Cape Flattery could 
“bring a civil action for contribution against any other 
person who is liable or potentially liable” for the damage 
“under this Act or another law” under § 2709. Because 
Titan was a party rendering “care, assistance, or advice” 
in removing the vessel, Cape Flattery can hold Titan 
contributorily liable if Titan was “grossly negligent.” Id. 
§ 1321(c)(4). Cape Flattery alleged in its complaint that 
Titan was grossly negligent, in violation of both Hawaii 
and general maritime law, in deciding to use submerged, 
rather than fl oating, tow lines, and that the submerged 
lines caused damage to the coral reef.

[10] Mediterranean established that under an 
arbitration agreement covering disputes “arising under” 
the agreement, only those disputes “relating to the 
interpretation and performance of the contract itself” 
are arbitrable. Mediterranean, 708 F.2d at 1464. Tracer 
similarly held that when a tort claim constitutes an 
“independent wrong from any breach” of the contract it 
“does not require interpretation of the contract and is 
not arbitrable.” Tracer, 42 F.3d at 1295. Tracer further 
clarifi ed that a tort claim is not arbitrable just because it 
would not have arisen “but for” the parties’ agreement. Id.

[11] The present dispute does not turn on an 
interpretation of any clause in the contract. As the district 
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court noted, “[t]he parties point to no Agreement provision 
that Defendant allegedly breached — the Agreement is 
silent regarding what tow lines Defendant must use, how 
precisely Defendant must salve the Vessel, and whether 
Defendant must take precautions to prevent harm to 
the coral reef.” Cape Flattery, 607 F. Supp. 2d at 1190 
(footnote omitted). Nor does the dispute turn on Titan’s 
performance under the contract. Instead the dispute 
involves a tort claim based on Hawaii and maritime tort 
law, incorporated as part of the Oil Pollution Act of 1990, 
and limited by that federal statute to grossly negligent 
acts.

[12] We therefore conclude that under the narrow 
interpretation of “arising under” in Mediterranean and 
Tracer, the present dispute is not arbitrable.

Conclusion

Based on the Supreme Court’s reasoning in Kaplan, we 
conclude that courts should apply non-federal arbitrability 
law only if there is clear and unmistakable evidence 
that the parties intended to apply such non-federal law. 
Because there is no clear and unmistakable evidence in 
this case, federal arbitrability law applies. Under federal 
arbitrability law, our decisions in Mediterranean and 
Tracer mandate a narrow interpretation of a clause 
providing for arbitration of all disputes “arising under” an 
agreement. Under this narrow interpretation, the present 
dispute is not arbitrable. We therefore affi rm the district 
court’s careful and thorough opinion.

AFFIRMED.
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APPENDIX B — ORDER OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT 

OF HAWAII, DATED MARCH 19, 2009

 IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

CIVIL NO. 08-00482 JMS/KSC

CAPE FLATTERY LIMITED,

Plaintiff,

vs.

TITAN MARITIME LLC dba TITAN SALVAGE,
A CROWLEY COMPANY,

Defendant.

ORDER DENYING DEFENDANT’S MOTION
TO COMPEL ARBITRATION

I. INTRODUCTION

Plaintiff Cape Flattery Limited (“Plaintiff”) alleges 
that Defendant Titan Maritime, LLC dba Titan Salvage, 
a Crowley Company (“Defendant”) was grossly negligent 
in salvaging Plaintiff’s boat, the M/V CAPE FLATTERY 
(“the Vessel”), and seeks indemnity or contribution from 
Defendant under the Oil and Pollution Act of 1990 (“OPA 
90”), 33 U.S.C. § 2701 et seq.
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Currently before the court is Defendant’s Motion 
to Compel Arbitration. The parties had entered into an 
Agreement to salvage the Vessel (the “Agreement”), which 
provides that disputes arising under the Agreement shall 
be settled by arbitration in London, England with English 
law and practice to apply.

Defendant argues that this dispute is subject to 
arbitration because, applying English law, this dispute 
“arises under” the Agreement. Based on the following, 
the court fi nds that federal law applies to determining 
arbitrability of this dispute and that the dispute does 
not “arise under” the Agreement. The court therefore 
DENIES Defendant’s Motion to Compel Arbitration.

II. BACKGROUND

A. Factual Background

On February 2, 2005, the Vessel ran aground on a 
submerged reef off Barbers Point, Oahu, Hawaii. Compl. 
¶ 4. In response, the United States Coast Guard issued 
a Notice of Federal Interest in connection with the 
grounding of the Vessel and activated United Command to 
respond to the threat of oil discharge. Id. ¶ 5. On February 
4, 2005, Pacifi c Basin Shipping (HK) Ltd., acting on behalf 
of Plaintiff as owner of the Vessel, signed the Agreement 
for Defendant to salve the Vessel. See Def.’s Ex. A.

Pursuant to the Agreement, the parties agreed that 
Titan will “use its best endeavors to salve, as quickly as 
reasonably practicable, [the Vessel] . . . and deliver the 
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[Vessel] to a Place of Safety as aforesaid, and to perform 
such other services as may be mutually agreed upon by 
the Owners and Titan . . . .”1 Id. ¶ 1. At paragraph 17, the 
Agreement provides:

Arbitration:
Any dispute arising under this Agreement shall 
be settled by arbitration in London, England, 
in accordance with the English Arbitration Act 
1996 and any amendments thereto, English law 
and practice to apply.

Id. ¶ 17.

Subsequently, Defendant participated in removing 
the Vessel from the reef and eliminating the threat of oil 
discharge. Plaintiff alleges that Defendant acted with 
gross negligence by using tugs with submerged heavy 
tow lines which damaged the coral reef, even though 
Defendant was expressly warned not to use such tow lines 
and had previously used fl oating tow lines that would not 
cause coral damage. Compl. ¶¶ 8-11. On February 10, 
2005, the United States Coast Guard designated Plaintiff, 
pursuant to OPA 90, the responsible party for costs and 

1. The Agreement provides that Defendant shall salve the 
Vessel “by means of the personnel and equipment specifi ed in 
Schedule 2.” Def.’s Ex. A ¶ 1. The parties have represented that 
the Agreement contains a Schedule 2, see Def.’s Supplemental 
Br. 1-2; Pl.’s Supplemental Br. 1-2, but make no arguments that it 
impacts the arbitrability analysis.
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damages arising from the response to the oil spill threat.2 
Id. ¶ 13. On August 8, 2008, Plaintiff was informed that 
it may be liable for restoration of the coral in an amount 
in excess of $15 million. Id. ¶ 15.

B. Procedural Background

On October 24, 2008, Plaintiff fi led its Complaint 
seeking indemnity and/or contribution from Defendant 
and injunctive relief enjoining Defendant from requesting 
arbitration of Plaintiff’s claims. On December 17, 2008, 
Defendant fi led its Motion to Compel Arbitration. Plaintiff 
fi led its Opposition on January 9, 2009, and Defendant fi led 
its Reply on January 16, 2009, where it raised for the fi rst 
time that the Agreement and arbitrability provision must 
be construed pursuant to English law.

A hearing was held on January 20, 2009. During 
the hearing, the court ordered supplemental briefi ng 
regarding, among other issues, whether the court must 
apply English law to determine arbitrability of this 
dispute. Defendant submitted its Supplemental Brief on 

2. OPA 90, 33 U.S.C. § 2702(a), provides that a “responsible 
party for a vessel . . . which poses the substantial threat of a 
discharge of oil, into or upon the navigable waters or adjoining 
shorelines or the exclusive economic zone is liable for the removal 
costs and damages . . . that result from such incident.” Covered 
removal costs and damages include, among other things, removal 
costs incurred by the United States, damages for injury or loss 
of natural resources and subsistence use of natural resources, 
and net costs of providing increased or additional public services 
during or after removal activities. 33 U.S.C. § 3702(b).
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February 2, 2009, and Plaintiff submitted its Supplemental 
Opposition on February 17, 2009.

III. STANDARD OF REVIEW

The parties agree that the Agreement is governed 
by the United Nations Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards (the 
“Convention”). See Def.’s Supplemental Br. 3; Pl.’s 
Supplemental Opp’n 2. The Convention must be enforced 
according to its terms pursuant to the enabling legislation 
adopted by Congress -- Chapter 2 of the Federal 
Arbitration Act (“FAA”), 9 U.S.C. §§ 201-208, and any 
provisions of Chapter 1 of the FAA, 9 U.S.C. § 1 et seq., 
which do not confl ict with the Convention.3 See 9 U.S.C. § 
208; see also Rogers v. Royal Caribbean Cruise Line, 547 
F.3d 1148, 1152-53 (9th Cir. 2008) (describing the three 
chapters of the FAA).

Article II of the Convention provides:

Each Contracting State shall recognize an 
agreement in writing under which the parties 
undertake to submit to arbitration all or any 
differences which have arisen or which may 
arise between them in respect of a defi ned 

3. Because Chapter 2 of the FAA incorporates those 
provisions of Chapter 1 that do not confl ict, the court applies 
relevant caselaw discussing both Chapters 1 and 2 of the FAA. 
See Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 
473 U.S. 614 (1985) (performing single analysis for determining 
arbitrability of claims pursuant to Chapter 1 and Chapter 2).
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legal relationship, whether contractual or 
not, concerning a subject matter capable of 
settlement by arbitration.

Convention Art. II, ¶ 1, 9 U.S.C. § 201. Thus, the court 
may compel arbitration only if there is “an agreement in 
writing” and this agreement “undertake[s] to submit [the 
dispute] to arbitration.”

“[T]he fi rst task of a court asked to compel arbitration 
of a dispute is to determine whether the parties agreed 
to arbitrate that dispute. The court is to make this 
determination by applying the ‘federal substantive law 
of arbitrability, applicable to any arbitration agreement 
within the coverage of the Act.’” Mitsubishi Motors Corp. 
v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985) 
(quoting Moses H. Cone Mem’l Hosp. v. Mercury Constr. 
Corp, 460 U.S. 1, 24 (1983)). In making this determination, 
“any doubts concerning the scope of arbitrable issues 
should be resolved in favor of arbitration, whether the 
problem at hand is the construction of the contract 
language itself or an allegation of waiver, delay, or a like 
defense to arbitrability.” Moses H. Cone Mem’l Hosp., 
460 U.S. at 24-25; see also Mitsubishi Motors Corp., 473 
U.S. at 631 (noting that strong policy favoring arbitration 
“applies with special force in the fi eld of international 
commerce”); Scherk v. Alberto-Culver Co., 417 U.S. 506, 
520 n.15 (1974) (noting that the goal of the Convention as 
well as the purpose of its implementation by Congress is “to 
encourage the recognition and enforcement of commercial 
arbitration agreements in international contracts and to 
unify the standards by which agreements to arbitrate” are 
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enforced). Factual allegations need only “‘touch matters’ 
covered by the contract containing the arbitration clause” 
for arbitration to be triggered. Simula, Inc. v. Autoliv, 
Inc., 175 F.3d 716, 721 (9th Cir. 1999) (quoting Mitsubishi 
Motors Corp., 473 U.S. at 624 n.13).

Courts specifi cally determining arbitrability under 
the Convention ask four questions:

(i) Is there an agreement in writing to arbitrate 
the subject of the dispute? See Convention, 
Article II §§ 1-2; (ii) Does the agreement 
provide for arbitration in the territory of a 
signatory of the Convention? See Convention, 
Article I §§ 1 & 3; 9 U.S.C. § 206; (iii) Does the 
agreement arise out of a legal relationship, 
whether contractual or not, which is considered 
as commercial? See Convention, Article I § 3; 9 
U.S.C. § 202; (iv) Is a party to the agreement 
not an American citizen, or does the commercial 
relationship have some reasonable relation with 
one or more foreign states? See 9 U.S.C. § 202.

Chloe Z Fishing Co. v. Odyssey Re (London) Ltd., 109 F. 
Supp. 2d 1236, 1243 (S.D. Cal. 2000) (collecting cases).4 

4. The fi rst question appears to parallel the inquiry under 
Chapter 1 of the FAA of determining “(1) whether a valid 
agreement to arbitrate exists and, if it does, (2) whether the 
agreement encompasses the dispute at issue.” See Lowden v. 
T-Mobile USA, Inc., 512 F.3d 1213, 1217 (9th Cir. 2008); see also 
Brown v. Dillard’s, Inc., 430 F.3d 1004, 1010 (9th Cir. 2005) 
(stating that the court must inquire whether (1) there exists a 
valid agreement to arbitrate; (2) the parties’ dispute falls within 
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If the answer to each of these questions is “yes,” then 
the court “shall” refer the parties to arbitration. See 
Convention Art. II, ¶ 2, 9 U.S.C. § 201.

IV. DISCUSSION

The only issue the parties dispute is whether Plaintiff’s 
claims fall within the scope of the arbitration clause of 
the Agreement.5 To address this question, however, the 
court must fi rst determine whether federal or English law 
applies to determining arbitrability, and then determine 
the scope of the arbitration clause under the applicable law.

A. Choice of Law

Defendant argues that the court must apply English 
law to determine whether the present dispute falls within 
the scope of the arbitration clause because the Agreement 
provides that English law should apply to any arbitration. 
Def.’s Supplemental Br. 2-6. In opposition, Plaintiff argues 
that federal law should apply because there is a strong 
presumption in favor of federal law which the Agreement 
does not rebut. Pl.’s Supplemental Opp’n 3-10. Based on 
the following, the court fi nds that federal law applies.

their arbitration agreement; and (3) there exists “a defense that 
would be available to a party seeking to avoid the enforcement of 
any contract”).

5. Regarding the other inquiries, the Agreement provides 
for arbitration in the territory of a signatory of the Convention 
(England), the Agreement arises out of a commercial, legal 
relationship, and Plaintiff is a Chinese corporation.



Appendix B

30a

As a starting point, the court recognizes that in 
determining the scope of an agreement to arbitrate 
governed by the FAA, the court must apply the “‘federal 
substantive law of arbitrability, applicable to any 
arbitration agreement within the coverage of the [FAA].’” 
Mitsubishi Motors Corp., 473 U.S. at 626 (quoting Moses 
H. Cone Mem’l Hosp., 460 U.S. at 24). A number of courts 
have applied this mandate “regardless of choice-of-law 
and arbitration clauses referencing foreign law.” Sea 
Bowld Marine Group, LDC v. Oceanfast Pty, Ltd., 432 
F. Supp. 2d 1305, 1312 (S.D. Fla. 2006) (discussing and 
citing various cases); see also Becker Autoradio U.S.A., 
Inc. v. Becker Autoradiowerk GmbH, 585 F.2d 39, 43 (3d 
Cir. 1978) (“[I]f the parties agree that certain disputes 
will be submitted to arbitration and that the law of a 
particular jurisdiction will govern the resolution of those 
disputes, federal courts must effectuate that agreement. 
However,whether a particular dispute is within the class 
of those disputes governed by the arbitration and choice of 
law clause is a matter of federal law.” (citations omitted)); 
Boston Telecomm. Group., Inc. v. Deloitte Touche 
Tohmatsu, 278 F. Supp. 2d 1041, 1047 (N.D. Cal. 2003) 
(applying federal law even though agreement included 
British Columbia choice-of-law provision); Chloe Z Fishing 
Co., 109 F. Supp. 2d at 1252 (fi nding that Chapter 2 of the 
FAA and the Convention provide an “overriding basis” for 
applying federal law); Westbrook Int’l, LLC v. Westbrook 
Techs., Inc., 17 F. Supp. 2d 681, 683 (E.D. Mich. 1998) 
(“[E]ven in international agreements, the FAA governs 
the arbitrability of claims and choice-of-law clauses will 
be applied to the substantive aspects of the arbitration 
proceedings.”). But see Motorola Credit Corp. v. Uzan, 388 
F.3d 39, 51 (2d Cir. 2004) (applying foreign law pursuant 
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to a choice-of-law provision because “respecting the 
parties’ choice of law is fully consistent with the purposes 
of the FAA,” and also “ensure[s] uniform interpretation 
and enforcement of that agreement and to avoid forum 
shopping”).6

As explained by one court, “while [choice-of-law 
provisions] are relevant to the substantive law to be used, 
and the location of arbitration, they say nothing, and 
mean nothing, as to the threshold issue of arbitrability.” 
Sea Bowld Marine Group, LDC, 432 F. Supp. 2d at 
1312. Stated differently, the “application of the federal 
law is consistent with the parties intent, insofar as the 
choice-of-law provision or the forum selection clause in 
an international arbitration agreement is not rendered 
superfl uous, but referred to the arbitration panel for 
resolution.” Chloe Z Fishing Co., 109 F. Supp. 2d at 1253.

While the majority of cases suggests a bright-line rule 
that the court should apply federal law in determining 
arbitrability of an agreement governed by Chapter 2 of the 

6. Cases cited by Defendants are irrelevant to the choice-
of-law analysis because they either do not involve arbitration 
agreements, see Batchelder v. Kawamoto, 147 F.3d 915 (9th Cir. 
1998) (discussing contract choice-of-law provision); Richards 
v. Lloyd’s of London, 135 F.3d 1289 (9th Cir. 1998) (same); 
Milanovich v. Costa Crociere, S.p.A., 954 F.2d 763 (D.C. Cir.1992) 
(same); Siegelman v. Cunard White Star Ltd., 221 F.2d 189 (2d Cir. 
1955) (same); Jansson v. Swedish Am. Line, 185 F.2d 212 (1st Cir. 
1951) (same), or do not involve a foreign choice-of- law provision. 
See Ford v. NYLCare Health Plans of the Gulf Coast, Inc., 141 
F.3d 243 (5th Cir. 1998) (discussing whether to apply state law 
choice-of-law provision in arbitration agreement).
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FAA regardless of any choice-of-law provision, the facts 
of this action do not test the boundaries or applicability of 
such rule. Unlike the choice- of-law provisions discussed 
in cases developing this rule,7 the Agreement does not 
actually contain a choice-of-law provision governing 
interpretation of the agreement to arbitrate or even the 
Agreement as a whole. Rather, the Agreement provides 
only that disputes arising under the Agreement are 
subject to arbitration, which will occur in England 
pursuant to English law:

Any dispute arising under this Agreement shall 
be settled by arbitration in London, England, 
in accordance with the English Arbitration Act 
1996 and any amendments thereto. English law 
and practice to apply.

7. See, e.g., Motorola Credit Corp. v. Uzan, 388 F.3d 39, 43 
(2d Cir. 2004) (applying Swiss law where agreements provided 
that they “‘shall be governed by, and shall be construed in 
accordance with Swiss law,’ and that the parties agree to arbitrate 
all disputes ‘arising between the Parties out of or in connection 
with this Agreement’ before a three-member arbitration panel 
in Switzerland in accordance with the International Arbitration 
Rules of the Zurich Chamber of Commerce”); Chloe Z Fishing Co. 
v. Odyssey Re (London) Ltd., 109 F. Supp. 2d 1236, 1253 n.12 (S.D. 
Cal. 2000) (applying federal law despite choice-of-law provision 
stating that the agreement “shall be governed by, and construed 
in accordance with English law”); Sea Bowld Marine Group, LDC 
v. Oceanfast Pty, Ltd., 432 F. Supp. 2d 1305, 1308 (S.D. Fla. 2006) 
(applying federal law despite choice-of-law provision providing 
that “[t]his Agreement shall be governed by and construed in 
accordance with the applicable laws of the State of Western 
Australia and the Commonwealth of Australia and all the parties 
hereto agree to submit to the courts of Western Australia and the 
Commonwealth of Australia having jurisdiction”).
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Def.’s Ex. A ¶ 17. While the Agreement states that English 
law applies to disputes that are subject to arbitration, 
the Agreement is silent regarding what law applies to 
determine whether a dispute is subject to arbitration. 
Because the Agreement is silent as to what law should 
apply to determining the scope of the arbitration clause, 
the court sees no reason not to follow the Supreme 
Court’s instruction that the court should apply the 
“‘federal substantive law of arbitrability, applicable to any 
arbitration agreement within the coverage of the [FAA].’” 
Mitsubishi Motors Corp., 473 U.S. at 626 (quoting Moses 
H. Cone Mem’l Hosp., 460 U.S. at 24). Accordingly, the 
court fi nds that federal law applies to determining whether 
the parties agreed to arbitrate the present dispute.

B. Breadth of the Arbitration Clause

Applying federal law, the court next determines the 
scope of the arbitration clause.

The Agreement provides that “[a]ny dispute arising 
under this Agreement shall be settled by arbitration 
in London, England . . . .” Def.’s Ex. A ¶ 17. The Ninth 
Circuit has expressly held that an arbitration agreement 
including the phrase “arising under” is “relatively narrow 
as arbitration agreements go” and signals an intent to 
cover a narrow “scope of disputes, i.e., only those relating 
to the interpretation and performance of the contract 
itself.” Mediterranean Enters., Inc. v. Ssangyong Constr. 
Co., 708 F.2d 1458, 1464-65 (9th Cir. 1983) (citation and 
quotation signals omitted); Tracer Research Corp. v. Nat’l 
Env. Serv. Co., 42 F.3d 1292, 1295 (9th Cir. 1994); see also 
Priyanto v. M/S AMSTERDAM, 2007 WL 4811854, at *8 



Appendix B

34a

(C.D. Cal. Sept. 10, 2007) (“It is well-established that when 
parties use the phrase ‘arising under’ in an arbitration 
agreement, they intend to narrow the range of disputes 
subject to arbitration . . . .”); YP Corp., Inc. v. Sitrick & Co., 
2005 WL 3334326, at *6 (D. Ariz. Dec. 8, 2005) (“Courts 
give a much narrower interpretation to agreements to 
arbitrate disputes ‘arising under’ an agreement that 
omit any reference to disputes or claims ‘relating to’ the 
agreement.”); Concat LP v. Unilever, PLC, 350 F. Supp. 
2d 796, 807 (N.D. Cal. 2004) (“The rule is that, where 
an arbitration clause applies to matters ‘arising under’ 
the agreement, its scope is narrowly defi ned, but where 
it applies to matters ‘arising out of or relating to’ the 
agreement, its application should be broadly construed.”).

In Mediterranean, the Ninth Circuit came to this 
conclusion in construing what it considered a synonymous 
phrase to “arising under” -- “arising hereunder.” The 
plaintiff, a California company, signed a “Preliminary 
Agreement” to form a joint venture with the defendant, 
a Korean contractor, which required that “‘[a]ny disputes 
arising hereunder or following the formation of joint 
venture shall be settled through binding arbitration . . . 
.’” Mediterranean Enters., 708 F.2d at 1461. The parties 
never formed the joint venture, raising the question 
whether the plaintiff’s claims for breach of contract, 
breach of fi duciary duty, inducing and conspiracy to induce 
breach of contract, quantum meruit, and conversion, were 
subject to arbitration. Id. Relying on In re Kinoshita & Co., 
287 F.2d 951, 953 (2d Cir. 1961), Mediterranean found that 
“arising hereunder,” like “arising under,” was more narrow 
than “arising out of or relating to,” which contemplates 
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a broad agreement to arbitrate. Mediterranean Enters., 
708 F.2d at 1464. The omission of “relating to” in “arising 
hereunder” was signifi cant, giving the court “no diffi culty” 
in concluding that the agreement to arbitrate covered only 
a narrow scope of disputes. Id. Applying this standard, 
Mediterranean concluded that claims which did not 
“directly relate to the interpretation and performance 
of the Agreement itself,” including the plaintiff’s claims 
for breach of a separate contract, quantum meruit, and 
conversion, were not subject to arbitration. Id. at 1464-65.

Although Mediterranean appears to directly control 
construction of the arbitration clause in the Agreement 
and dictates that the court construe its scope narrowly, 
Defendant nonetheless argues otherwise. Specifi cally, 
Defendant claims that the court should not apply 
Mediterranean because subsequent Supreme Court cases 
emphasize the strong federal policy favoring resolution of 
disputes by arbitration and the Ninth Circuit has declined 
to follow Mediterranean in subsequent cases. Def.’s Mot. 
12-14. The court rejects this argument.

As an initial matter, Mediterranean is directly 
applicable to the arbitration clause in this action. 
Mediterranean construed the scope of “arising hereunder,” 
and found it to be “synonymous” with “arising under,” both 
of which it found were narrow agreements to arbitrate. 
See Mediterranean, 708 F.2d at 1464; Tracer Research, 
42 F.3d at 1295 (“In Mediterranean Enterprises we found 
an arbitration clause that covered disputes ‘arising under’ 
an agreement, but omitted reference to claims ‘relating 
to’ an agreement, covered only those disputes ‘relating 
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to the interpretation and performance of the contract 
itself.’”). Mediterranean is therefore a binding decision on 
this court unless the Ninth Circuit overrules it en banc or 
“a subsequent decision by a relevant court of last resort 
either effectively overrules the decision in a case ‘closely 
on point’ or undercuts the reasoning underlying the circuit 
precedent rendering the cases ‘clearly irreconcilable.’” 
United States v. Gonzalez-Zotelo, ---F.3d---, 2009 WL 
37144, at *3 (9th Cir. Jan. 8, 2009) (quoting Hulteen v. AT 
& T Corp., 498 F.3d 1001, 1009 (9th Cir. 2008)). None of 
these circumstances applies.

The Ninth Circuit has not overruled Mediterranean 
en banc and the court could not fi nd (and the parties do 
not cite) any Supreme Court opinion interpreting “arising 
under” or similar language in an arbitration agreement 
contrary to Mediterranean. 8 Further, subsequent 

8. Defendant takes its argument so far as to argue that 
Simula all but overruled Mediterranean when it explained that 
“an arbitration clause not enforced in Mediterranean would be 
interpreted more expansively and enforced under the admonition 
of Moses H. Cone.” Def.’s Mot. 13. Simula made no such statement. 
Rather, Simula discussed that Republic of Nicaragua relied on 
Mediterranean to fi nd that an arbitration clause containing the 
phrase “any and all disputes arising under the arrangements 
contemplated hereunder” must be interpreted liberally to 
encompass a breach of contract claim. See Simula Inc. v. Autoliv, 
Inc., 175 F.3d 716, 720 (9th Cir. 1999) (discussing Republic of 
Nicaragua v. Standard Fruit Co., 937 F.2d 469 (9th Cir. 1991)). 
Such holding is not inconsistent with Mediterranean, which found 
that the plaintiff’s claim for breach of contract was subject to the 
narrow agreement to arbitrate. See Mediterranean Enter., Inc. v. 
Ssangyong Corp., 708 F.2d 1458, 1464 (9th Cir. 1983). In any event, 
neither Simula nor Republic of Nicaragua involved an agreement 
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Supreme Court opinions emphasizing a strong policy in 
favor of arbitration, especially in international commerce, 
are not clearly irreconcilable with Mediterranean. 
Mediterrean effectively provides an option for contracting 
parties should they seek a limited agreement to arbitrate, 
which is not clearly irreconcilable with this federal policy. 
See also S.A. Mineracao da Trindade-Samitri v. Utah 
Int’l, Inc., 745 F.2d 190, 194 (2d Cir. 1984) (stating that 
Kinoshita is still good law because “contracting parties 
may have (in theory at least) relied on [Kinoshita] in 
their formulation of an arbitration agreement”). Indeed, 
Mediterranean expressly took into consideration the 
strong federal policy favoring enforcement of arbitration 
agreements in international business transactions and 
found it reconcilable with the principle that arbitration 
is a matter of contract, Mediterranean, 708 F.2d at 
1463, and subsequent Ninth Circuit cases have relied 
on Mediterranean despite this policy consideration. See 
Tracer Research, 42 F.3d at 1295 (applying Mediterranean 
to determine that parties did not agree to arbitrate 
misappropriation of trade secrets claim where agreement 
used “arising out of” language); Republic of Nicaragua 
v. Standard Fruit Co., 937 F.2d 469, 479 (9th Cir. 1991) 
(“Under Mediterranean and Cone, we hold that Paragraph 
IV’s commitment to arbitrate ‘any and all disputes arising 
under the arrangements contemplated hereunder’ is 
arguably susceptible of an interpretation that the parties 
agreed to arbitrate [a breach of contract claim].”).

to arbitrate including the limited language of this Agreement 
-- “any dispute arising under this Agreement” -- as addressed by 
Mediterranean, and the three-judge panel in Simula could not 
overrule the three-judge panel in Mediterranean.
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In fi nding that Mediterranean is binding law, the court 
recognizes the “clear federal policy in favor of arbitration,” 
see Simula, 175 F.3d at 719, and that Kinoshita, the 
Second Circuit case upon which Mediterranean relies, 
has since been limited to its facts due to this policy 
favoring arbitration. See ACE Capital Re Overseas Ltd. 
v. Cent. United Life Ins. Co., 307 F.3d 24, 32-33 (2d Cir. 
2002) (“Kinoshita, which was decided before the Supreme 
Court’s more recent decisions emphasizing the strong 
federal policy in favor of arbitration, has frequently been 
criticized in this Circuit, and no decision of recent vintage 
mentions the case without confining it to its precise 
facts.”); S.A. Mineracao, 745 F.2d at 194 (declining to 
overrule Kinoshita “despite its inconsistency with federal 
policy favoring arbitration”).9 If writing on a clean slate 
in the Ninth Circuit, this guidance might be persuasive in 
interpreting “arising under” more broadly; however, the 
court is bound by Mediterranean.

Applying Mediterranean, the court therefore fi nds 
that the parties’ agreement to arbitrate “[a]ny dispute 
arising under this Agreement” is narrow, and reaches 

9. The court is also aware that other circuits have explicitly 
“declined to follow Kinoshita [and Mediterranean] in light of 
the strong federal policy in favor of arbitration.” See Highlands 
Wellmont Health Network, Inc. v. John Deere Health Plan, Inc., 
350 F.3d 568, 577 (6th Cir. 2003) (citing Battaglia v. McKendry, 233 
F.3d 720, 726-27 (3d Cir. 2000)); Gregory v. Electro-Mechanical 
Corp., 83 F.3d 382, 385 (11th Cir. 1996); Sweet Dreams Unlimited, 
Inc. v. Dial-A-Mattress Int’l, Ltd., 1 F.3d 639, 641 (7th Cir. 1993); 
and Peoples Sec. Life Ins. Co. v. Monumental Life Ins. Co., 867 
F.2d 809, 813 (4th Cir. 1989).
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only those disputes between the parties that relate to the 
interpretation and performance of the Agreement itself.

C.  The Scope of the Arbitration Clause

To determine whether Plaintiff’s claims fall within 
the scope of the agreement to arbitrate, the court 
must next “determine the extent to which the counts 
against [Defendant] refer to disputes or controversies 
relating to the interpretation and performance of the 
contract itself.” Mediterranean, 708 F.2d at 1464. This 
analysis draws a line between claims that are directly 
related to the agreement to arbitrate, versus those that 
are “predominately unrelated to [] conflict over the 
interpretation and performance of the Agreement.” Id. 
at 1464. Claims are not covered by a narrow agreement 
to arbitrate where they relate “only peripherally to the 
[agreement to arbitrate]” or raise “issues largely distinct 
from the central conflict over the interpretation and 
performance of the [agreement to arbitrate] itself.” Id. 
at 1464-65. Further, the “[t]he fact that the tort claim 
would not have arisen ‘but for’ the parties’ [] agreement 
is not determinative.” Tracer Research, 42 F.3d at 1295. 
The court therefore begins with an analysis of Plaintiff’s 
claims.

Plaintiff alleges claims against Defendant for 
indemnity and/or contribution for the damage Defendant 
caused during the salve of the Vessel and for which 
Plaintiff is strictly liable. Compl. ¶¶ 18-19. Specifi cally, 
Plaintiff alleges that Defendant was grossly negligent in 
salving the Vessel by using tugs with submerged heavy 
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tow lines which damaged the coral reef even though 
Defendant was expressly warned not to use such tow lines 
and had previously used fl oating tow lines that would not 
cause coral damage. Compl. ¶¶ 8-11. The United States 
Coast Guard, pursuant to OPA 90, designated Plaintiff 
the responsible party for these damages, meaning that 
Plaintiff is liable for the damage to the coral reef and other 
natural resources. 33 U.S.C. § 3702(a-b). OPA 90, 33U.S.C. 
§ 2709, in turn permits Plaintiff to “bring a civil action 
for contribution against any other person who is liable or 
potentially liable under this chapter or another law.”

Plaintiff asserts that Defendant is liable for a portion 
of these damages pursuant to federal admiralty law and 
Hawaii state law. In general, admiralty law recognizes 
the right to contribution between joint tortfeasors and 
liability is apportioned according to fault. Hunley v. Ace 
Maritime Corp., 927 F.2d 493, 496 (9th Cir. 1991). Hawaii 
recognizes similar rules. See Haw. Rev. Stat. § 663-12. The 
elements of a negligence cause of action under admiralty 
law are essentially the same as those for a Hawaii state 
law negligence claim and include: “1) the existence of a 
duty of care owed by the defendant to the plaintiff; 2) the 
breach of that duty of care; 3) a causal connection between 
the offending conduct and the resulting injury, which 
is called ‘proximate cause;’ and 4) actual loss, injury or 
damage suffered by the plaintiff.” Pearce v. United States, 
261 F.3d 643, 647-48 (6th Cir. 2001) (citing 1 Thomas J. 
Schoenbaum, Admiralty and Maritime Law § 5-2, at 170 
(3d ed. 2001)); see also Canal Barge Co. v. Torco Oil Co., 
220 F.3d 370, 376 (5th Cir. 2000); Cho v. State, 115 Haw. 
373, 379 n.11, 168 P.3d 17, 23, n.11 (2007) (“It is well-
established that, in order for a plaintiff to prevail on a 
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negligence claim, the plaintiff is required to prove all 
four of the necessary elements of negligence: (1) duty; (2) 
breach of duty; (3) causation; and (4) damages.”).

Beyond these elements for a negligence claim, to 
recover damages in this action Plaintiff must prove that 
Defendant was grossly negligent -- the Clean Water Act 
shields Defendant, who was participating in removal of 
a threat of oil discharge, from liability except for gross 
negligence. See 33 U.S.C. § 1321(c)(4)(B)(iv). Gross 
negligence requires “‘the intentional failure to perform a 
manifest duty in reckless disregard of the consequences 
as affecting the life or property of another; such a gross 
want of care and regard for the rights of others as to 
justify the presumption of willfulness and wantonness.’” 
Royal Ins. Co. of Am. v. Sw. Marine, 194 F.3d 1009, 
1015 (9th Cir. 1999) (quoting Black’s Law Dictionary 
1185 (4th ed. 1968)); see also Pancakes of Haw., Inc. v. 
Pomare Props. Corp., 85 Haw. 286, 293, 944 P.2d 83, 90 
(Haw. App. 1997) (noting that gross negligence has been 
defi ned as “[i]ndifference to a present legal duty and utter 
forgetfulness of legal obligations so far as other persons 
may be affected” (citation and quotation signals omitted)). 
Gross negligence “is simply a point on a continuum or 
probability, and its presence depends on the particular 
circumstances of each case.” Royal Ins. Co. of Am., 194 
F.3d at 1015 (citation and quotation signals omitted); see 
also Pancakes of Haw., Inc., 85 Haw. at 293 (“The element 
of culpability that characterizes all negligence is in gross 
negligence magnifi ed to a high degree as compared with 
that present in ordinary negligence.” (quotations signals 
and alterations omitted)).
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The parties dispute the basis of Defendant’s duty in 
salving the Vessel. Defendant argues that this dispute 
is subject to arbitration because its duty arises from the 
Agreement such that any breach of that duty involves 
its performance under the Agreement. In comparison, 
Plaintiff argues that this dispute is not subject to 
arbitration because Defendant had an independent duty 
separate from the Agreement to prevent damage to the 
coral reef. The court agrees with Plaintiff.

Whether Defendant owes a duty to Plaintiff “depends 
on a variety of factors, ‘most notably the foreseeability of 
the harm suffered by the complaining party.’” Canal Barge 
Co., 220 F.3d at 377 (quoting Consolidated Aluminum 
Corp. v. C.F. Bean Corp., 833 F.2d 65, 67 (5th Cir. 1987)); 
see also Doe Parents No. 1 v. State, Dept. of Educ., 100 
Haw. 34, 72, 58 P.3d 545, 583 (2002) (stating that “if it is 
not reasonably foreseeable that the particular plaintiff 
will be injured if the expected harm in fact occurs, the 
defendant does not owe that plaintiff a duty reasonably to 
prevent the expected harm”). Indeed, “duty is measured 
by the scope of the risk that negligent conduct foreseeably 
entails.” Canal Barge Co., 220 F.3d at 377; see also Doe 
Parents No. 1, 100 Haw. at 72, 58 P.3d at 583 (“[I]f the 
harm is not reasonably foreseeable, the defendant will not 
be deemed to have breached the duty of care that he or 
she owes to a foreseeable plaintiff.”).

Based on these principles, the relevant inquiry is 
whether it was foreseeable to Defendant that Plaintiff 
would suffer harm as a result of the use of submerged tow 
lines. As alleged in the Complaint, Defendant knew that 
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the Vessel was grounded on reef where coral colonies were 
present and that it would have to use fl oating tow lines to 
prevent coral damage. Compl. ¶ 8. Because damage to the 
reef as a result of using submerged tow lines was clearly 
foreseeable, and because Plaintiff is strictly liable under 
the law for damage to the reef, the court concludes that a 
duty of care was owed by Defendant to Plaintiff.10

This duty -- to prevent foreseeable damage to the 
coral reef -- is separate from and above and beyond 
Defendant’s duties under the Agreement. Indeed, during 
the hearing, Defendant asserted that it is only arguing 
that Plaintiff ’s claims relate to performance of the 
Agreement, as opposed to requiring interpretation of the 

10. Under Hawaii law, the court may consider a number of 
factors beyond foreseeability in determining duty. See Pulawa 
v. GTE Haw. Tel., 112 Haw. 3, 12, 143 P.3d 1205, 1214 (2006) 
(discussing that the court must perform a case-by-case analysis, 
which involves weighing policy considerations and factors including 
“whether a special relationship exists, the foreseeability of harm 
to the injured party, the degree of certainty that the injured 
party suffered injury, the closeness of the connection between 
the defendants’ conduct and the injury suffered, the moral blame 
attached to the defendants, the policy of preventing harm, the 
extent of the burden to the defendants and consequences to the 
community of imposing a duty to exercise care with resulting 
liability for breach, and the availability, cost, and prevalence of 
insurance for the risk involved” (citation and quotations signals 
omitted)). While the parties made no arguments regarding these 
other factors, consideration of all these factors does not undermine 
the court’s conclusion that Defendant owed a duty to Plaintiff 
independent and separate from the Agreement.
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Agreement.11 The parties point to no Agreement provision 
that Defendant allegedly breached -- the Agreement is 
silent regarding what tow lines Defendant must use, how 
precisely Defendant must salve the Vessel, and whether 
Defendant must take precautions to prevent harm to the 
coral reef.12 Simply put, fi nding a breach of Defendant’s 
duty to prevent foreseeable harm to the reef will not 
require determining whether Defendant performed under 
the Agreement. Defendant’s duty to prevent foreseeable 
harm to the coral reef exists regardless of the Agreement.

The court’s conclusion that Plaintiff’s claims sound 
wholly in tort and do not relate to “the interpretation 
and performance” of the Agreement is confi rmed by the 
fact that Plaintiff would have the same claims regardless 
of whether the Agreement existed. While it is true that 
Defendant salved the Vessel pursuant to the Agreement, 
these same circumstances could have arisen if Defendant 
salved the Vessel as a volunteer or if the government hired 
Defendant. See 33 U.S.C. § 132(c)(1)(B)(i) (granting the 
President authority to “remove or arrange for the removal 

11. Accordingly, to the extent that any of Defendant’s 
arguments could be construed as asserting that the dispute 
relates to interpretation of the Agreement, the court deems those 
arguments waived.

12. The court also recognizes that even if the Agreement 
required Defendant to take care in salving the Vessel, the 
Agreement could not change Defendant’s liability for any gross 
negligence -- a party cannot contract out of liability based on gross 
negligence. Royal Ins. Co. of Am. v. Sw. Marine, 194 F.3d 1009, 
1016 (9th Cir. 1999) (fi nding that “a party to a maritime contract 
should not be permitted to shield itself contractually from liability 
for gross negligence”).
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of a discharge, and mitigate or prevent a substantial threat 
of a discharge, at any time”). Under these circumstances, 
Plaintiff would still be strictly liable for any damages 
caused by Defendant and Defendant would still have an 
independent duty to prevent foreseeable damage to corals.

In fi nding that Defendant had a duty separate from the 
Agreement, the court recognizes that Defendant would not 
have salved the Vessel but for the Agreement. This “but-
for” connection to the Agreement, however, is insuffi cient 
to make Plaintiff’s claims “related to” the performance 
of the Agreement as required by Mediterranean and 
its progeny. Mediterranean mandates that a narrow 
agreement to arbitrate does not encompass claims that 
relate “only peripherally” to the agreement to arbitrate 
or raise “issues largely distinct from the central confl ict 
over the interpretation and performance of the [agreement 
to arbitrate] itself.” Mediterranean, 708 F.2d at 1464-65.

Tracer Research illustrates this point. Tracer 
Research addressed whether the parties’ narrow 
agreement to arbitrate encompassed a claim for 
misappropriation of trade secrets, and found that “[t]he 
fact that the tort claim would not have arisen ‘but for’ the 
parties’ licensing agreement is not determinative.” Tracer 
Research, 42 F.3d at 1295. Tracer Research concluded 
that the misappropriation claim was an independent 
wrong separate from any claim for breach of agreement, 
and therefore not arbitrable under Mediterranean.13 

13. Defendant attempts to distinguish Tracer Research, 
arguing that the defendant’s alleged wrongful behavior in that case 
occurred after the parties’ agreement ended. See Def.’s Mot. 10-11. 
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Id.; see also Mediterranean, 708 F.2d at 1465 (fi nding 
that plaintiff’s claim for conversion “appears to raise 
issues largely distinct from the central confl ict over the 
interpretation and performance of the Agreement itself”); 
Priyanto, 2007 WL 4811854, at *8 (fi nding claim for failure 
to pay wages did not arise under the employment contract 
even though “the Court may ultimately have to look to 
Plaintiff’s contract to determine what wages were owed”).

Similar to Tracer Research and Mediterranean, the 
mere fact that Plaintiff’s claims stem from Defendant’s 
salve of the Vessel pursuant to the Agreement is not 
suffi cient to make them related to the parties’ performance 
under the Agreement. The fact fi nder need not determine 
what the Agreement required Defendant to do or whether 
Defendant adequately performed under the Agreement. 
Indeed, Plaintiff is not alleging that Defendant breached 
the Agreement in any respect. Accordingly, the court 
fi nds that Plaintiff’s claims are not subject to arbitration 
pursuant to the Agreement.

To the extent not already addressed in the analysis 
above, Defendant’s remaining arguments are wholly 
meritless and/or irrelevant to the issue of whether this 

This factual distinction, however, does not alter Tracer Research’s 
core holding -- that torts independent from contract do not arise 
under a narrow agreement to arbitrate. Further, Mediterranean 
found that the tort of conversion, which arguably would not have 
occurred “but for” the agreement to arbitrate, raised “issues 
largely distinct from the central confl ict over the interpretation 
and performance of the Agreement itself.” Mediterranean, 708 
F.2d at 1465.
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dispute is subject to arbitration. Specifi cally, Defendant 
argues that Plaintiff’s claims are “misconceived” because 
the parties are not “joint tortfeasors to the United States 
under OPA 90 for damages to natural resources.” Def.’s 
Supplemental Br. 10. Defendant’s argument attacks the 
merits of Plaintiff’s claims, i.e., whether Plaintiff can 
state a claim for indemnity and contribution for its strict 
liability damages. Whether Plaintiff can state a claim, 
however, is a wholly separate inquiry from the present 
issue before the court, i.e., whether the parties agreed 
to arbitrate the claims stated in the Complaint. Whether 
Plaintiff can state a claim for indemnity and contribution 
is for the court, not the arbitrator, to determine.

Further, to the extent Defendant’s argument can be 
construed as arguing that Defendant’s duty must arise 
from the Agreement because it had no duty under OPA 
90, the court rejects such argument. OPA 90 did not 
create Defendant’s duty and Plaintiff does not assert that 
Defendant is a responsible party under OPA 90. Rather, 
as contemplated by OPA 90, Plaintiff brings this action 
seeking indemnity and/or contribution against “any other 
person who is liable or potentially liable under this chapter 
or another law.” 33 U.S.C. § 2709 (emphasis added). That 
other law, as described above, is federal admiralty and 
Hawaii state tort law.

For these reasons, the court fi nds that Plaintiff’s 
claims do not arise from the Agreement but from 
federal admiralty and Hawaii state law defi ning this 
tort. Accordingly, Plaintiff’s claims are not subject to 
arbitration.



Appendix B

48a

V. CONCLUSION

Based on the above, the court DENIES Defendant’s 
Motion to Compel Arbitration.

IT IS SO ORDERED.

DATED: Honolulu, Hawaii, March 19, 2009.

   /s/     
   J. Michael Seabright
   United States District Judge
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APPENDIX C — ORDER DENYING PETITION 
FOR REHEARING EN BANC OF THE UNITED 

STATES COURT OF APPEALS FOR THE NINTH 
CIRCUIT, FILED NOVEMBER 1, 2011

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 09-15682

D.C. No. 1:08-cv-00482-JM S-KSC
District of Hawaii, Honolulu

CAPE FLATTERY LIMITED,

Plaintiff - Appellee,

v.

TITAN MARITIME, LLC, a Crowley Company,
DBA Titan Salvage,

Defendant - Appellant.

ORDER

Before: TASHIM A, W. FLETCHER, and BERZON, 
Circuit Judges.

Judges Fletcher and Berzon have voted to deny the 
petition for rehearing en banc; and Judge Tashima so 
recommends.
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The full court has been advised of the petition for 
rehearing en banc and no judge of the court has requested 
a vote on whether to rehear the matter en banc. Fed. R. 
App. P. 35.

The petition for rehearing en banc, fi led August 16, 
2011, is DENIED.
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