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CAPITAL CASE 

QUESTIONS PRESENTED 

 This case arises from Caddo Parish, Louisiana, where the defense raised 

a Batson objection when the State used peremptory strikes to remove five of 

seven African-Americans, resulting in a jury that contained eleven whites 

and one African-American juror.  When the trial judge requested an 

explanation for the strikes, the prosecutor resisted giving race neutral 

reasons for his strikes persuading the judge that numbers alone are 

insufficient to establish a prima facie case under Batson.  On appeal, the 

Louisiana Supreme Court cemented a split amongst the circuits in holding 

that more is required than “bare statistics alone.”  Then, the Louisiana 

Supreme Court joined a minority of jurisdictions, limiting appellate review of 

a trial court’s prima facie stage Batson determination.  The decision gives rise 

to the following questions which have split the lower courts:    

1. Whether “bare statistics are insufficient” to support a 
prima face case of discrimination in a Batson violation? 

 
2. Whether a trial court’s determination at the initial or 

prima facie stage of the Batson analysis is reviewed under an 
“abuse of discretion” standard?  
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PARTIES TO THE PROCEEDING 

 The petitioner is Felton Dorsey, the defendant and defendant-appellant 

in the courts below. The respondent is the State of Louisiana, the plaintiff 

and plaintiff-appellee in the courts below.  
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioner, Felton Dorsey, respectfully petitions for a writ of certiorari 

to review the judgment of the Louisiana Supreme Court in this case. 

 

OPINION BELOW 

 The Louisiana Supreme Court’s opinion is reported at 10-0216 (La. 

09/07/11), 74 So. 3d 603 (La. 2011), 2011 La. LEXIS 1910, and is reprinted in 

the Appendix at App. A.  The unpublished appendix is reprinted at App. B.  

The Louisiana Supreme Court’s denial of rehearing on October 21, 2011, is 

reprinted in the Appendix at App. C. 

 
JURISDICTION 

 The Louisiana Supreme Court entered its opinion on September 7, 

2011. Mr. Dorsey’s timely petition for rehearing was denied on October 21, 

2011.  This Court has jurisdiction under 28 U.S.C. §1257(a). 
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CONSTITUTIONAL PROVISIONS INVOLVED 

 The Fourteenth Amendment provides in relevant part:  

No State shall . . . deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

U.S. Const. Amend. XIV.   
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STATEMENT OF THE CASE 

 Felton Dorsey, an African-American man, was charged with the murder 

of a white fireman in Caddo Parish, Louisiana.  African-Americans make up 

just under half the population in Caddo Parish.1  At the culmination of jury 

selection, all but one African-American juror had been excluded from 

serving.2 The defense timely raised a Batson3 objection challenging the 

prosecutor’s disproportionate use of peremptory strikes against African-

American venire members.  The Louisiana Supreme Court described the 

circumstances:  

 The defense asserted a Batson challenge, alleging the state 
used peremptory challenges to strike five of the seven black 
prospective jurors who remained after death qualification.   

                                      

1 Caddo Parish is 49% white, 47% African-American.  U.S. Census Bureau, QuickFacts 
for Caddo Parish, Louisiana, available at http://quickfacts.census.gov/qfd/states/22/22017. 
(last visited 12/30/2011).  The venire in this case consisted of thirty-four (34) African-
Americans and fifty-four (54) whites.   

2 The State removed fourteen (14) African-Americans for cause, including an African-
American citizen who complained about the Confederate monument erected outside the 
courthouse.   See State v. Dorsey, 74 So. 3d at 635.  (“Defendant emphasizes one 
prospective juror, Carl Staples, indicated he could not serve on a jury in a courthouse with 
a confederate display nearby.”). 

3 Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L.Ed.2d 69 (1986). 
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. . .  The district court initially ordered the state to provide 
race neutral reasons for striking the jurors and the state 
objected, arguing statistics alone could not provide 
prima facie evidence of purposeful discrimination. The 
state further asserted it consistently used peremptory 
challenges to eliminate all prospective jurors, regardless of 
race, who rated themselves a “four” or higher on the state’s 
five-point scale, indicating a preference in favor of imposing a 
life sentence. After hearing the state’s response, the district 
court found the defense had not made a prima facie case of 
racial discrimination and set aside its previous order. The 
racial composition of the jury was eleven whites and one 
black. 

State v. Dorsey, 74 So. 3d at 610.  The court also noted that the State only 

used eleven peremptory strikes, and that “the jury was selected before the 

last prospective black juror was reached.”  See id. at 610 n.1.4 

 The State and the defense presented argument to the trial court 

concerning whether the statistics set out a prima facie case of discrimination:   

the state argued it only struck five out of eight black jurors, 
thereby lowering the percentage of black jurors struck from 
71% to 62.5%. The state further claimed it struck every juror 
who rated himself as a “four” on the state’s five-point scale, 

                                      

4 The Louisiana Supreme Court observed that the trial court had initially ordered “the 
state to provide race-neutral reasons for striking the jurors.”  State v. Dorsey, at 616; see 
also id. (“The state objected to the court’s order and asked the court to articulate its 
reasons for finding a prima facie case of discrimination so the state could make an 
informed decision regarding whether it would seek appellate review.”).    



 

5 

 

regardless of race, indicating a preference towards imposing a 
life sentence.  

Id. at 617.  The trial court questioned whether “this was the state’s race 

neutral reason,” but, as the Louisiana Supreme Court noted, the State 

represented to the trial court that this was “not a race neutral reason” for the 

second stage of the Batson analysis.  Id.  Rather, the State asserted, it was “a 

correction of the factual basis set for the prima facie case.”  Id.  The State 

argued that bare statistics were insufficient to support a prima facie case of 

discrimination.  Id.  Ultimately, the trial court set aside its prior finding of a 

prima facie case of discrimination “and denied the Batson challenge, finding 

there was no systematic pattern of exclusion based upon race.”  Id. 

   The Louisiana Supreme Court explicitly held that the rule in Louisiana, 

as in a number of other circuit and state supreme courts was that “bare 

statistics are insufficient to support a prima facie case of discrimination.” 

State v. Dorsey, at 617 (citing  State v. Duncan, 99-2615, p. 22 (La. 10/16/01), 

802 So. 2d 533, 550 (citing United States v. Moore, 895 F.2d 484, 485 (8th Cir. 

1990)). The court observed that, “[w]hile a pattern of racial strikes was 

arguably present” it “rejected” the “attempt by the defendant to rely on “bare 

statistics” to show the trial court abused its discretion in failing to find a 
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prima facie case of discrimination.”  State v. Dorsey, 74 So. 3d at 617 (citing 

State v. Jacobs, 99–0991, pp. 6–7 (La. 5/15/01), 803 So. 2d 933, 940). 

 Thereafter, the Louisiana Supreme Court joined Alabama, and the 

Second, Eighth and Ninth Circuit Courts of Appeal in applying a highly 

deferential “abuse of discretion” standard of review to its assessment of 

whether the trial court erred in finding no prima facie case of discrimination.  

See State v. Dorsey, at 617 (“Upon review, we find no abuse of discretion in 

the district court’s ruling.”).   Using this deferential standard, the Louisiana 

Supreme Court proceeded to review the trial court’s decision denying a prima 

facie case of discrimination, and concluded “nor do we discern from the 

prosecutor’s statements, questions, or comments during voir dire any 

inference the state exercised its peremptory challenges based on race.” Id.  

While the court noted that four of the African-American jurors struck by the 

State had indicated reluctance to impose the death penalty,5 the court 

acknowledged that nothing during voir dire of the remaining struck African-

                                      

5   The court noted that four of the five African-American jurors struck by the State had 
rated themselves a “four” on the State’s rating scale, “indicat[ing] these jurors favored life 
imprisonment over a death sentence.”  Id. at 617 n.5.    
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American juror indicated concern about the death penalty.6  Nevertheless, 

the court found that the trial court “did not abuse its discretion” in failing to 

require the State to provide reasons for the strike.   

 In its final review, the court upheld the conviction and death sentence, 

observing that “the record does not reveal any potential indicia of passion, 

prejudice, or arbitrariness”:  

Defendant, an adult black male, killed a white retired 
fireman and received a sentence of death from a jury 
consisting of eleven whites and one black, during the selection 
of which the district court properly denied defendant’s Batson 
challenges. 

State v. Dorsey, at 639.7  

  

                                      

6  The court acknowledged that African-American juror Theresa Williams had “rated 
herself as a ‘three’ on the State’s scale, indicating she was neutral and open to imposing 
either penalty.”  Id. at 620.  See also id. at 621 (“Although nothing during her voir dire 
testimony suggested Williams would be an unfavorable juror to the state, we find the 
district court did not abuse its discretion by denying defendant’s Batson challenge of 
Williams.”). 

7 While the Court found that the defense had failed to establish a prima facie case of 
discrimination in jury selection in Caddo Parish, it did note in a separate portion of the 
opinion that of the seventeen death sentences imposed in the parish since 1980, “two 
reversals resulted from Batson violations.”  State v. Dorsey, 74 So. 3d at 640. 
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REASONS FOR GRANTING THE WRIT 

 The Louisiana Supreme Court’s Batson analysis cements two 

significant splits within the circuits concerning the assessment of a prima 

facie case of discrimination.  Like a number of jurisdictions, the Louisiana 

Supreme Court now holds as a matter of law that statistics cannot make out 

a prima facie case of discrimination.  Further, it held that a trial court’s 

determination that no prima facie case of discrimination exists is reviewed 

under an “abuse of discretion” standard.  This dual dissection of the splits 

within the circuit courts reduces Batson—and this Court’s holding in Johnson 

v. California that a defendant need only point to an inference of 

discrimination at the prima facie stage—into scraps of paper.   

 The issue of whether bare statistics can make out a prima facie case of 

discrimination has a significant impact on trials throughout the country.  

Implementation of this Court’s holding in Batson and enforcement of 

Fourteenth Amendment protections surrounding jury service has been 

complicated by conflicting interpretations of what is necessary to make a 

Batson showing.   
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 Protecting the rights of citizens to serve on juries without fear of 

exclusion based on race, gender or other cognizable status has been a critical 

constitutional priority.  Clarification of the evidentiary basis permissible for a 

prima facie showing is an important threshold issue where guidance is 

absolutely necessary to protect the integrity of jury selection. 

 Uncertainty surrounding the proper standard of review has also 

resulted in a split among the lower courts.  These issues were not reached in 

Johnson v. California, 545 U.S. 162 (2005), as this Court held that the state 

court had committed legal error when it imposed a “more likely than not” 

burden of proof at the prima facie stage.  But they have been percolating 

within the Courts of Appeal and state Supreme Courts for some time.   As the 

nation’s courts continue to issue conflicting decisions reflecting opposing 

versions of the Batson analysis, these splits should be resolved. 

 There are no procedural problems with the case, which presents a clear 

vehicle to provide clarity to these issues. 
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I. THE LOWER COURTS ARE SPLIT CONCERNING 
WHETHER BARE STATISTICS CAN MAKE OUT A PRIMA FACIE 
CASE OF DISCRIMINATION. 

 The Courts of Appeal are split on the issue of whether “bare statistics” 

can make out a prima facie case of discrimination.  The issue is significant, as 

often a defendant (or proponent of a Batson challenge) will have nothing but 

unexplained statistics as a basis for a prima facie case of discrimination.   

The Louisiana Supreme Court observed that it had joined the Eighth Circuit 

in holding that bare statistics were insufficient to support a prima facie case 

of race discrimination: 

[T]his Court has held bare statistics are insufficient to 
support a prima facie case of discrimination. State v. Duncan, 
99-2615, p. 22 (La. 10/16/01), 802 So. 2d 533, 550 (citing 
United States v. Moore, 895 F.2d 484, 485 (8th Cir. 1990)). ...  
 
This Court further held it is important for the defendant to 
come forward with facts, not just numbers alone, when asking 
the district court to find a prima facie case. Id. (citing Moore, 
895 F.2d at 485). Consequently, in Duncan this Court held 
the defendant’s reliance on bare statistics to support a prima 
facie case of race discrimination was misplaced. 

State v. Dorsey, 74 So. 3d at 617 (citing United States v. Moore, 895 F.2d 484, 

485 (8th Cir. 1990)).  
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 Shortly after it issued the Dorsey opinion, the Louisiana Supreme Court 

again articulated this rule: citing a Fourth Circuit case, the Louisiana 

Supreme Court vacated the decision of a state appellate court, which had 

found the trial court had erred in failing to find a prima facie case of 

discrimination where nine out of ten of the state’s strikes were against 

African-Americans, observing: 

[T]his Court has held that bare statistics alone are 
insufficient to support a prima facie case of discrimination. 
State v. Duncan, 99-2615, p. 22 (La. 10/16/01), 802 So. 2d 533, 
550 (citing United States v. Moore, 895 F.2d 484, 485 (8th 
Cir.1990)); see also United States v. Matha, 915 F.2d 1220, 
1222 (8th Cir.1990) (“This Court has held that the movant 
cannot carry the burden of establishing a prima  facie case 
with numbers alone.”); United States v. Grandison, 885 F.2d 
143, 148 (4th Cir. 1989) (defendant failed to establish prima 
facie case where six of nine veniremen struck by Government 
were black). 

State v. Holand, 2011 La. LEXIS 2876, 3-4 (La. Nov. 18, 2011).   

 The Louisiana Supreme Court’s holdings on this point cement the 

longstanding split within the circuits.8 

                                      

8 The issue has been percolating in the courts for some time without resolution. See e,g,  
State v. Pharris, 846 P.2d 454, 462 (Utah Ct. App. 1993) (“Although some jurisdictions 
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A. The Second, Third, and Seventh Circuit Courts of 
Appeal Hold That Bare Statistics Are Sufficient to 
Make Out a Prima Facie Case of Discrimination 

 A significant number of jurisdictions recognize that “bare statistics” 

may well be the only thing a defendant can present to support a prima facie 

case of discrimination.  The Third Circuit, for instance, observed that it was 

the law in both the Second and Third Circuits that: 

Statistical evidence may be sufficient by itself to make out a 
prima facie case of racial discrimination.  

Williams v. Beard, 637 F.3d 195, 214 (3d Cir. 2011) (citing Jones v. Ryan, 987 

F.2d 960, 971 (3d Cir. 1993)); Overton v. Newton, 295 F.3d 270, 278 & n.9 (2d 

Cir. 2002) (citing cases and stating that “statistics, alone and without more, 

can, in appropriate circumstances, be sufficient to establish the requisite 

prima facie showing under Batson”). 

 The Second Circuit has repeatedly acknowledged that:  

we have ‘no doubt that statistics, alone and without more, 
can, in appropriate circumstances, be sufficient to establish 
the requisite prima facie showing.’  

                                                                                                                                     

now recognize a prima facie case based only on statistical evidence of disproportionate 
impact, Utah has not addressed the argument that statistics alone are sufficient to make 
out a prima facie case.”). 
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Brown v. Alexander, 543 F.3d 94, 101-02 (2d Cir. 2008) (citing Overton, 295 

F.3d at 278-79 (2d Cir. 2002)); Tankleff v. Senkowski, 135 F.3d 235, 249 (2d 

Cir. 1998) (“[T]he fact that the government tried to strike the only three 

blacks who were on the panel constitutes a sufficiently dramatic pattern of 

actions to make out a prima facie case.”). As the Second Circuit explained in 

Tankleff v. Senkowski, it is often the case that the court has “little to go on 

besides the statistics.”  Id.   

 Tankleff noted that the Seventh and Eighth9 Circuits also recognize 

that a prima facie case could be supported by bare statistics.  See id. at 249 

(citing  McCain v. Gramley, 96 F.3d 288, 292 (7th Cir. 1996)), cert. denied, 

137 L. Ed. 2d 482, 117 S. Ct. 1320 (1997) (“Where there are only a few 

members of a racial group on the venire panel and one party strikes each one 

of them,” the inference of discrimination may arise); United States v. Battle, 

                                      

9 The Eight Circuit appears to have divided opinions within the circuit on the issue.  
Courts in the Ninth Circuit appears to hold that bare statics can make out a prima facie 
case of discrimination.  See Jackson v. Scribner, 2010 U.S. Dist. LEXIS 136636 (C.D. Cal. 
Oct. 12, 2010) (“A defendant can make a prima facie showing based on a statistical 
disparity alone.”) citing United States v. Collins, 551 F.3d 914, 921 (9th Cir. 2009) ("We 
have found an inference of discrimination where the prosecutor strikes a large number of 
panel members from the same racial group, or where the prosecutor uses a 
disproportionate number of strikes against members of a single racial group.") 
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836 F.2d 1084, 1086 (8th Cir. 1987) (finding prima facie case based upon bare 

statistics when the prosecution struck five out of seven African-Americans). 

 The issue is subject to a significant analysis by the Seventh Circuit 

Court of Appeal, where the Court—over the dissent of Judge Kanne—held 

that bare numbers would constitute a prima facie case of discrimination. See 

United States v. Stephens, 421 F.3d 503, 513-14 (7th Cir. 2005) (finding prima 

facie case based upon numbers); see also id. at  522 (Kanne J., dissenting in 

part) (“Instead of looking to numbers alone, the better approach is to look at 

the manner of the strikes, and other facts that indicate whether a party acted 

with discriminatory purpose, in order to put statistics into a useful 

context.”).10  Ultimately, these courts recognize that a moving party will often 

have a basic pattern of strikes as evidence to support a prima facie case of 

discrimination.   

                                      

10 Other courts have assumed that bare statistics could make out a prima facie case of 
discrimination, but determined that the statistics offered failed to do so.  See e.g. United 
States v. Girouard, 521 F.3d 110, 116 (1st Cir. 2008) (“we have never decided whether 
mere numbers may establish a prima facie case. . . . In any case, it is clear that even if 
bare statistics can make out a prima facie case, that does not mean that any statistical 
proffer will satisfy the burden.”). 
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B. The Louisiana Supreme Court has joined the Eighth 
and Tenth Circuits, Along with the Alabama Supreme 
Court to Hold that Bare Statistics Cannot Constitute a 
Prima Facie Case 

 Louisiana has joined a minority of circuit Courts of Appeal and State 

Supreme Courts to hold that bare statistics are insufficient as a matter of law 

to support a prima facie case of discrimination.  As noted in the Louisiana 

Supreme Court’s opinion, the Eighth Circuit has held that: 

it is important that the defendant come forward with facts, 
not just numbers alone, when asking the district court to find 
a prima facie case. 

United States v. Moore, 895 F.2d 484, 485 (8th Cir. 1990).11   See also United 

States v. Willie, 941 F.2d 1384 (10th Cir. 1991) (“the mere fact that the 

prosecution removed one of two Native American venirepersons does not 

establish a prima facie case of race discrimination.”). 

 Similarly, the Alabama Supreme Court has asserted:  

It is important that the defendant come forward with facts, 
not just numbers alone, when asking the [trial] court to find a 
prima facie case of . . . discrimination. 

                                      

11 But see United States v. Battle, 836 F.2d 1084, 1086 (8th Cir. 1987). 
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Sharrief v. Gerlach, 798 So. 2d 646, 655 (Ala. 2001) (quoting McElemore v. 

State, 579 So. 2d 45, 48 (Ala. Crim. App. 2000) (quoting Mitchell v. State, 579 

So. 2d 45, 48 (Ala. Crim. App. 1991) (in turn quoting United States v. Moore, 

895 F.2d 484, 485 (8th Cir. 1990))); Woods v. State, 845 So. 2d 843, 844-45 

(Ala. Crim. App. 2002) (“It is undisputed that the State used five of its seven 

strikes to remove blacks from the venire. However, statistics and opinion 

alone do not prove a prima facie case of discrimination.”).  The Louisiana 

Supreme Court’s decision in this case cements the split in the Courts of 

Appeal and lower courts on the issue.  Whether bare statistics are sufficient 

to establish a prima facie case of discrimination is a significant issue 

warranting this Court’s review.   

II. THE LOWER COURTS ARE ALSO INEXORABLY SPLIT 
CONCERNING THE STANDARD OF REVIEW OF A TRIAL COURT’S 
PRIMA FACIE CASE DETERMINATION. 

 The lower courts are also inexorably split on the standard of review of a 

trial court’s determination that no prima facie case of discrimination exists.12  

                                      

12 The law is relatively clear on the standard of review concerning the ultimate finding 
of intentional discrimination.  See Batson, 476 U.S. at 95.  The law is also clear that the 
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Various courts around the country use three separate standards.  Some 

courts, like Louisiana, use an “abuse of discretion” standard to review a trial 

court’s finding that no prima facie case of discrimination exists.  Others 

courts review the issue as a legal matter de novo.  A third set of courts apply 

an “abuse of discretion” standard to the trial court’s factual findings but then 

review the legal decision de novo.  

A. A Number Of Courts Have Identified The Split in the 
Federal Courts of Appeal Concerning the Standard to  
Review of the Prima Facie Case Determination. 

 A number of state and federal courts have identified the split in the 

federal Courts of Appeal and state Supreme Courts on the appropriate 

standard of appellate review to assess a trial court’s ruling that no prima 

facie case of discrimination exists.  The Minnesota Supreme Court has 

specifically observed:  

                                                                                                                                     

issue of whether the trial court erred in finding a prima facie case of discrimination is 
moot once the State offers race neutral reasons.  See Hernandez v. New York, 500 U.S. 352, 
359, 111 S. Ct. 1859, 114 L. Ed. 2d 395 (1991).  Here the State asserts, and the Louisiana 
Supreme Court found, that prosecutors offered no race-neutral explanation for their five 
peremptory strikes against African-Americans.      
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While there is somewhat of a consensus on the standards of 
review applicable to Batson’s second step, and the scope of 
review for the third step is well-settled, courts appear to be 
split with regard to the proper standard of review when 
examining Batson’s first step. 

State v. White, 684 N.W.2d 500, 507 (Minn. 2004).   

 Other courts have acknowledged the split in the circuits concerning this 

issue.  For instance, the Colorado Supreme Court carefully explained the split 

in the Court of Appeal on this issue, before deciding to reject the Ninth 

Circuit’s “abuse of discretion” standard in favor of the Seventh Circuit’s “de 

novo” review standard.  First, the court observed the jurisprudence 

supporting an “abuse of discretion” standard: 

The court of appeals stated that the standard of review on a 
prima facie showing is abuse of discretion and cited People v. 
Gardenhire, 903 P.2d 1159 (Colo. App. 1995), as well as 
numerous federal and out-of-state cases to support this 
proposition. Indeed, the court of appeals in Gardenhire and 
People v. Hughes, 946 P.2d 509 (Colo. App. 1997), and a 
number of federal courts of appeal have afforded great 
deference to the trial court’s resolution of whether or not a 
defendant established a prima facie showing of discrimination 
under Batson. See Gardenhire, 903 P.2d at 1164; Hughes, 946 
P.2d at 518; United States v. Bergodere, 40 F.3d 512, 516 (1st 
Cir. 1994); United States v. Vasquez-Lopez, 22 F.3d 900, 901 
(9th Cir. 1994); United States v. Moore, 895 F.2d 484, 485-86 
(8th Cir. 1990). 
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Valdez v. People, 966 P.2d 587, 590-91 (Colo. 1998).  Then, the court 

proceeded to observe that not only were the lower Colorado courts split on the 

issue, see id. at 591 (“Conversely, a different panel of the court of appeals in 

People v. Portley, 857 P.2d 459, 463 (Colo. App. 1992) explicitly rejected the 

abuse of discretion standard of review as to the initial step of the Batson 

inquiry.”), but that the split was entrenched throughout the courts: 

[T]he Tenth Circuit, as well as numerous out-of-state courts, 
has applied a de novo standard of review to the prima facie 
determination of the Batson analysis. 

Id. (citing United States v. Hartsfield, 976 F.2d 1349, 1355-56 (10th Cir. 

1992); State v. Sledd, 825 P.2d 114, 119 (Kan. 1992); State v. Butler, 795 

S.W.2d 680, 687 (Tenn. Crim. App. 1990); State v. Pharris, 846 P.2d 454, 459 

(Utah Ct. App. 1993)). 

 Similarly, the Ninth Circuit Court of Appeals sitting en banc has 

acknowledged “directly conflicting precedents” on the issue, noting:   

How we should review a trial court’s decision that an 
inference of discrimination has or has not been raised at the 
prima facie step is unsettled.  

Tolbert v. Page, 182 F.3d 677, 681-82 (9th Cir. 1999).   
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 Other courts have also noted the split in authority on this issue.  See, 

e.g., United States v. Fuller, 887 F.2d 144, 146 (8th Cir. 1989) (acknowledging 

that the Court had yet to articulate the standard of review for a trial court’s 

ruling on the Batson prima facie case issue); State v. Whitby, 975 So. 2d 1124, 

1130 n.7 (Fla. 2008) (Pariente, J., concurring) (“There is not agreement 

among the cited cases as to the standard of review to be applied to a trial 

court’s determination of whether a prima facie showing has been made.”). 

 The issue of the standard of review has been percolating in the lower 

courts for some time. See Tolbert v. Page, supra (noting that a petition for 

certiorari was pending as to Mahaffey v. Page, 162 F.3d 481, 484 (7th Cir. 

1998) (holding that “[t]he preliminary question of whether a prima facie case 

has been shown presents a mixed question of law and fact.”)). Not only is the 

issue one on which the courts are explicitly divided, but the standard of 

review ultimately is often outcome-determinative.    
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B. The Louisiana Supreme Court has Joined the Second, 
Eighth, Ninth And Eleventh Circuit Courts of Appeal 
Along With Number Of Other Lower State Courts to Use 
an Abuse Of Discretion Standard of Review at the 
Prima Facie Case Stage.  

 The lead case supporting an “abuse of discretion” standard arises from 

the Ninth Circuit.  In Tolbert v. Page, the Ninth Circuit en banc attempted to 

assess what standard should be used to review a determination at the prima 

facie stage of the Batson analysis.  The Court observed: 

Because it falls “somewhere between a pristine legal standard 
and a simple historical fact,” whether a prima facie case 
determination is reviewed de novo or deferentially depends 
upon what are essentially practical considerations.   

Tolbert v. Page, 182 F.3d 677, 681 (9th Cir. 1999).  The Ninth Circuit 

ultimately held that “[a]t the Batson prima facie showing step, the concerns 

of judicial administration tip in favor of the trial court and, therefore, a 

deferential standard of review prevails.” Id.  

 The Eighth Circuit Court of Appeal concurred:   

We acknowledge[] that the Court had yet to articulate the 
standard of review for a trial court’s ruling on the Batson 
prima facie case issue. 
A careful reading of Batson now convinces us, however, that 
the issue should be reviewed as a finding of fact, entitling the 
trial judge’s ruling to great deference on review and 
subjecting it to reversal only in the face of clear error.  
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United States v. Moore, 895 U.S. 484, 485 (8th Cir. 1990). 

 The Second Circuit—while noting the legitimacy of the counter-

arguments—has essentially joined with the Eighth and Ninth Circuit 

Circuits in deferring to the discretion of the trial judge. United States v. 

Martinez, 621 F.3d 101, 110 (2d Cir. 2010) (“While one could fairly argue that 

the determination of a Batson prima facie case could be subject to a two-step 

review—clear error for factual findings and de novo for rulings of law—in this 

context the inquiries often are not clearly delineated. Accordingly, we 

conclude that the better course is to apply an abuse of discretion standard of 

review.”). 

 The Eleventh Circuit has also held, that although it “review[s] de novo 

the constitutional issues presented by a Batson challenge,” it “accord[s] ‘great 

deference’ to a district court’s ruling on whether the objecting party 

established a prima facie case of discrimination.” United States v. Dorvilus, 

357 Fed. Appx. 239, 242 (11th Cir. 2009); United States v. Ochoa-Vasquez, 

428 F.3d 1015 (11th Cir. 2005) (same); see also King v. Moore, 196 F.3d 1327, 

1334 (11th Cir. 1999) (“Whether a defendant has thus made a prima facie 
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showing is (perhaps counter intuitively) treated as a question of fact to be 

decided by the trial judge.”). 

 A handful of State Supreme Courts and lower appellate courts13 have 

also granted this vast discretion to trial courts.  Watkins v. State, 711 S.E.2d 

655, 658 (Ga. 2011) (“Considering all of the relevant facts, we conclude that 

                                      

13 See State v. Thompson, 950 P.2d 1176, 1178 (Ariz. Ct. App. 1997) (holding that where 
the defendant failed to offer a single reason, other than the strike of a minority juror, to 
support his Batson claim, and another minority juror went unchallenged and served on 
the jury, the trial court did not abuse its discretion in finding that the defendant failed to 
make a prima facie showing of purposeful discrimination); Powell v. State, 796 So. 2d 404, 
431 (Ala. Crim. App. 1999) (“Thus, the trial court did not abuse its discretion by finding 
that the Powell failed to prove a prima facie Batson violation.”);  People v. Fort, 248 Ill. 
App. 3d 301, 308-09 (Ill. App. Ct. 1st Dist. 1993) (“Accordingly, because defense counsels 
pointed to no circumstances showing purposeful discrimination except for the number of 
excluded black venire members, the trial court did not abuse its discretion in determining 
that defendants had failed to established a prima facie case of purposeful 
discrimination.”);  State v. Spivey, 38,243 (La. App. 2 Cir. 5/12/04), 874 So. 2d 352, 361 (“In 
sum, given the deference due the trial court’s determination, and the defendant’s failure to 
make any argument other than citing bare statistics and the voir dire responses, we find 
that the trial court's decision that defendant failed to establish a prima facie case of racial 
discrimination was not an abuse of discretion.”); State v. Harris, 1989 Ohio App. LEXIS 
4455 (Ohio Ct. App., Nov. 29, 1989) (“Upon our review of the record, this court found that 
the trial court did not abuse its discretion in determining that Harris, based on all 
relevant circumstances, failed to establish a prima facie case of discrimination.”);  Mitchell 
v. State, 2011 OK CR 26, P47 (Okla. Crim. App. 2011) (“Further, the trial court did not 
abuse its discretion in determining that a prima facie case of purposeful discrimination 
had not been established.”); Commonwealth v. Jackson, 561 A.2d 335, 340-41 (Pa. Super. 
Ct. 1989) (“Under the facts of this case, the trial court did not abuse its discretion by 
concluding that appellant failed to establish a prima facie case of discrimination.”); State 
v. Wright, 896 P.2d 713, 717 (Wash. Ct. App. 1995). 
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the trial court did not abuse its discretion in ruling that Watkins failed to 

establish a prima facie case of discriminatory purpose”); State v. Rhone, 229 

P.3d 752, 758 (Wash. 2010) (holding that the trial court did not abuse its 

discretion by finding that the defendant did not establish a prima facie case 

under Batson); State v. Alvarez, 872 P.2d 450, 456 (Utah 1994) (“The trial 

court’s conclusion as to whether a prima facie showing has or has not been 

made is accorded deference on appeal and will not be reversed absent an 

abuse of discretion.”); State v. Elmore, 386 S.E.2d 769, 770 (S.C. 1989) (“Here, 

the trial judge found that Elmore did not make a prima facie showing of 

discrimination. This determination will not be reversed absent a showing of 

an abuse of discretion.”). 

C. The Supreme Courts in Michigan and Minnesota Hold 
that a Mixed Standard Of Review is Appropriate at the 
Prima Facie Stage.  

 A number of State Supreme Courts use a mixed standard of review, 

giving the trial court discretion in its factual findings but reviewing the legal 

conclusions under a de novo standard.  The Minnesota Supreme Court 

acknowledged the “split with regard to the proper standard of review when 

examining Batson’s first step.”  State v. White, 684 N.W.2d 500, 507 (Minn. 
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2004).  The Minnesota Supreme Court juxtaposed the Ninth Circuit opinion 

in Tolbert, and the Seventh Circuit’s opinion in Mahaffey, ultimately deciding 

on some middle ground:  “upon review of a district court's determination 

under step one of the Batson process that a prima facie showing of 

discrimination has not been established, we will reverse only in the face of 

clear error.”  Id. at 507; but see id. at 510 (Hanson, J., concurring) (“I believe 

that the majority opinion allows the district court to set too high the 

threshold for establishing a prima facie case in step one.”). 

 The Michigan Supreme Court similarly adopted a mixed standard for 

assessing a trial court’s ruling on the prima facie stage: 

We agree with those jurisdictions that have concluded that 
Batson’s first step is appropriately categorized as a mixed 
question of law and fact. We, however, chose to follow 
Michigan’s well-established procedure of reviewing questions 
of law de novo and factual findings for clear error.  . . . We 
thus conclude that the first Batson step is a mixed question of 
fact and law that is subject to both a clear error (factual) and 
a de novo (legal) standard of review. A trial judge must first 
find the facts and then must decide whether those facts 
constitute a prima facie case of discrimination under Batson 
and its progeny. . . . 
Thus, until the United States Supreme Court holds otherwise, 
under Batson’s first step, we will review the questions of law 
de novo and the factual findings for clear error 
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People v. Knight, 701 N.W.2d 715, 726 (Mich. 2005) (citing People v McRae, 

678 N.W.2d 425 (Mich. 2004)). 

D. The Seventh and Tenth Circuits, Along With the D.C. 
Court of Appeals, the Colorado and Hawaii Supreme 
Courts Use a De Novo Standard To Review the Trial 
Court’s Prima Facie Case Determination. 

 A number of courts have recognized that the first stage of the Batson 

analysis presents a legal question warranting de novo review.  Essentially 

these courts have determined that the question at the first stage is whether 

the defense (or proponent of the Batson challenge) has alleged sufficient 

evidence to give rise to an inference of discrimination, and that the credibility 

of the allegations at the first stage is not at issue.14   

 As such the Seventh and Tenth Circuit Courts of Appeal apply a de 

novo standard of review to the trial court’s prima facie case determination.  

United States v. Hartsfield, 976 F.2d 1349, 1355-56 (10th Cir. 1992) (“This 

court reviews a challenge to the improper striking of prospective jurors based 

on their race de novo.”).  After the Tenth Circuit adopted this standard, the 

                                      

14 See People v. Davis, 803 N.E.2d 514 (Ill. App. 1 Dist 2004) (holding that “it is only at 
step three . . . that the court is allowed to evaluate the prosecutor’s credibility”). 
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Seventh Circuit has joined the Tenth Circuit, holding “that although 

deference is afforded fact findings in a Batson challenge, the prima facie 

determination is subject to de novo review.” United States v. Stephens, 421 

F.3d 503, 510-11 (7th Cir. 2005) (citing United States v. Jordan, 223 F.3d 

676, 686 (7th Cir. 2000)).  

 Indeed, the Seventh Circuit has explained the reason it reviews the 

prima facie case de novo: 

We have recently held that “unlike the ultimate issue of 
discriminatory intent, which as a factual question is entitled 
to deferential review, the preliminary question of whether a 
prima facie case has been shown presents a mixed question of 
law and fact which the appellate courts should review de 
novo.”  . . . A de novo standard is appropriate because “the 
question of whether an inference of discrimination may be 
drawn from a set of undisputed facts relating to the . . . 
makeup of the jury venire and the prosecutor’s exercise of 
peremptory challenges is . . . one over which the appellate 
courts should exercise a degree of control that a clear error 
standard would not afford.” Id. Accordingly, because the facts 
before us are undisputed, we review de novo. 

United States v. Brisk, 171 F.3d 514, 523 (7th Cir. 1999) (citing Mahaffey v. 

Page, 162 F.3d 481, 484 (7th Cir. 1998)) (internal citations omitted). 

 The Hawaii Supreme Court was one of the first state courts to adopt a 

de novo standard of review.  Noting that other courts have since imposed 
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more lenient standards, the court recently re-emphasized that “because our 

determination of ‘whether the trial record indicates that the criminal 

defendant had established a prima facie case of discriminatory purpose’ is a 

question of law, the review is de novo.”  State v. Daniels, 122 P.3d 796, 799 

(Haw. 2005).  The District of Colombia Court of Appeals has similarly 

explained:  

Whether a defendant has satisfied the burden of making a 
prima facie case is a question of law, namely, whether the voir 
dire record of the government’s peremptory strikes . . . raised 
the necessary inference of purposeful discrimination.  

Little v. United States, 613 A.2d 880, 885 (D.C. 1992); see also Jefferson v. 

United States, 631 A.2d 13, 17 (D.C. 1993) (citing United States v. Grandison, 

885 F.2d 143, 146 (4th Cir. 1989), cert. denied, 495 U.S. 934, 109 L. Ed. 2d 

507, 110 S. Ct. 2178 (1990)).  

 Recently, the Vermont Supreme Court followed the lead of these 

jurisdictions and adopted a de novo standard of review of the trial court’s 

ruling on a prima facie case.  See State v. Yai Bol, 29 A.3d 1249, 1253 (Vt. 

2011) (“The trial court’s prima facie determination rested on nothing other 

than defense counsel’s proposed strike of the sole black juror from the venire, 

without any other reason, stated or apparent, for the court’s insistence on a 
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race-neutral explanation for the peremptory challenge. Thus, we review its 

determination de novo.”) (citing United States v. Martinez, 621 F.3d 101, 109–

10 (2d Cir. 2010)). 

 The split in the circuits on this issue is particularly well entrenched.  

The Florida Supreme Court noted: 

There is not agreement among the cited cases as to the 
standard of review to be applied to a trial court's 
determination of whether a prima facie showing has been 
made. Most of the decisions that discuss a standard of review 
apply a de novo standard. Several of the decisions utilize an 
abuse of discretion standard, and at least five decisions apply 
a clear error or clearly erroneous standard of review. 

State v. Whitby, 975 So. 2d 1124, 1130 n.7 (Fla. 2008) (Pariente, J., 

concurring).  Similarly, the Colorado Supreme Court explained: 

the Tenth Circuit, as well as numerous out-of-state courts, 
has applied a de novo standard of review to the prima facie 
determination of the Batson analysis. 

Valdez v. People, 966 P.2d  at 590-91 (citing United States v. Hartsfield, 976 

F.2d 1349, 1355-56 (10th Cir. 1992); State v. Sledd, 250 Kan. 15, 825 P.2d 

114, 119 (Kan. 1992); State v. Butler, 795 S.W.2d 680, 687 (Tenn. Crim. App. 

1990); State v. Pharris, 846 P.2d 454, 459 (Utah Ct. App. 1993)). 
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III. LOUISIANA’S HANDLING OF BATSON CLAIMS AT THE 
PRIMA FACIE STAGE RENDERS ALL BUT THE MOST OBVIOUS 
ACTS OF DISCRIMINATION UNREVIEWABLE. 

 Batson has been subject of substantial critique.15  It has often been said 

that Batson fails to weed out discriminatory behavior. See Miller-El v. Dretke, 

545 U.S. 231, 266-67 (2005) (Breyer, J., concurring) (noting “the complexity of 

this process reflects the difficulty of finding a legal test that will objectively 

measure the  inherently subjective reasons that underlie use of a peremptory 

challenge.”).16  

 However, the dual resolution of the splits within the lower courts 

adopted by the Louisiana Supreme Court renders all but the most obvious 

                                      

15 E.g. MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF 
COLOR BLINDNESS 119 (2010) (“The practice of systematically excluding black jurors has 
not been halted by Batson; the only thing that has changed is that prosecutors must come 
up with a race-neutral excuse for the strikes – an exceedingly easy task.”). 

16 See also Wade Henderson, Justice On Trial: Racial Disparities in the American 
Criminal Justice System, available at 
http://www.protectcivilrights.org/pdf/reports/justice.pdf (2000), at 33 (“‘[I]f prosecutors 
exist who . . . cannot create a ‘racially neutral’ reason for discriminating on the basis of 
race, bar exams are too easy.’”) (quoting Sheri Lynn Johnson, The Language and Culture 
(Not to Say Race) of Peremptory Strikes, 35 WM. & MARY L. REV. 21, 59 (1993); Jeffrey 
Bellin & Junichi P. Semitsu, Widening Batson’s Net To Ensnare More Than The 
Unapologetically Bigoted Or Painfully Unimaginative Attorney, 96 CORNELL L. REV. 1075, 
1077 (2011) (“The current framework makes it exceedingly difficult for judges to reject 
even the most spurious of peremptory strikes – a reality that is not lost on trial 
attorneys.”). 
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race-based decision making unreviewable.  In the vast majority of trial cases 

throughout the country, all a proponent of a Batson objection will have is 

“bare statistics” to provide indicia of discrimination.  Permitting the 

government (or the respondent to a Batson objection) to avoid explaining 

strikes against African-Americans—based upon a failure to show more than 

bare statistics—renders all but the most obvious discrimination 

unreviewable.  Granting the broadest discretion to a trial court’s 

determination that no prima facie case of discrimination exists, essentially 

allows an appellate court to avoid the difficult but important task of ferreting 

out discrimination in jury selection. It is true that this Court held that:  

More powerful than the bare statistics are side-by-side 
comparisons of some black venire panelists who were struck 
and white ones who were not.  

Miller-El v. Dretke, 545 U.S. 231, 240 (2005).  But this was stated in the 

context of the third stage analysis, where the court continued to observe “If a 

prosecutor’s proffered reason for striking a black panelist applies just as well 

to a white panelist allowed to serve, that is evidence tending to prove 

purposeful discrimination.”  Id.   Comparative juror analysis—assessing 

whether the prosecutor’s explanation for the strike of an African-American 
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juror was applied equally to the a white juror—is impossible without a first 

finding of a prima facie case of discrimination, and the accompanied 

requirement that the prosecution articulate a reason for the strike. 

   Indeed, in the three recent cases arising from Louisiana in which a 

Batson violation was found, only bare statistics were argued as a basis for the 

prima facie case of discrimination.  See State v. Snyder, 750 So. 2d 832 (La. 

1999)17  (rejecting Batson violation where prima facie case of discrimination 

limited to objection by defense counsel to three out of five strikes of African-

American jurors), overruled by Snyder v. Louisiana, 552 U.S. 472 (2008) 

(finding government’s explanation inadequate).  Had the trial court in Snyder 

refrained from asking for reasons from the State, none of the subsequent 

litigation would ever have developed.    

 Similarly, in State v. Coleman, a case arising out of the same district as 

this case, the defense presented the exact same type of statistical based 

evidence to establish a prima facie case of discrimination as was presented in 

                                      

17 In Snyder, as here, the State did not use all of its peremptory strikes and as a result 
an African-American citizen served as an alternate rather than a juror in the case.   
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Dorsey.  Here, as in Coleman, the trial court declined to find a prima facie 

case of discrimination when:  

the defendant based his Batson challenge on the fact that the 
prosecution used six of its eight peremptory challenges to 
strike African-American prospective jurors. 

State v. Coleman, 970 So. 2d 511, 513 (La. 2007).  But in Coleman, the 

Louisiana Supreme Court reversed the capital conviction because the 

prosecutor had proffered race neutral reasons for the record—which not race 

neutral: 

[Juror Miller] advised he was a captain with the fire 
department in Bossier City. Mr. Miller has filed a lawsuit 
against the city alleging institutional discrimination. Defense 
counsel voir dired on the race issue. There is a black 
defendant in this case. There are white victims. He said 
if he was 100 percent on the evidence, the death penalty was 
okay. With his body language, the State believes he is way 
passed(sic) where he self-described himself as a C but is 
actually a D or number four. 

Id. at 514. The court reversed because “[t]he prosecutor’s statement explicitly 

places race at issue, without any attempt to explain or justify why race might 

be a relevant consideration in this instance.”  Id. at 515.   Similarly, in State 

v. Harris, the trial court found a prima facie case of discrimination when the 

state struck two of two African-Americans.  Nothing beyond bare statistics 
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established the prima facie case of discrimination.  After complaining that 

Batson itself was “an old case” and that “there’s law that’s changed Batson 

some,” the State explained its basis for striking one African-American juror 

as:  

although Mr. Brown appeared attentive to most of what was 
going on, he seemed a little confused as to the difference 
between the civil and criminal standard. And he’s also the 
only single black male on the panel with no children. 

State v. Harris, 820 So. 2d 471, 476 (La. 2002).  If bare statistics are 

insufficient to establish a prima facie case of discrimination, even a 

prosecutor who is of the mind to candidly acknowledge his racial bias will not 

be so constrained.  
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CONCLUSION 

 For the foregoing reasons, the Court should grant certiorari to address 

the issues presented herein. 

Respectfully submitted,  
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