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QUESTION PRESENTED 
Whether a seizure and subsequent warrantless 
search of clothing being provided to an arrestee is 
reasonable.  
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INTEREST OF AMICI CURIAE1 
It is not uncommon for police officers to arrest 

individuals in varying states of undress or inclement 
weather. This situation places the officers in a Catch 
22: should they risk their personal safety by allowing 
the arrestee to seize articles of unsearched clothing 
that may contain a weapon? Or should the officers risk 
civil liability by transporting the arrestee with 
insufficient clothing (or no clothing at all)? 

The amici states and their local governments 
employ hundreds of thousands of police officers who 
make millions of arrests each year. Accordingly, the 
states have a substantial interest in ensuring that 
police officers are not forced to make that impossible 
choice. Officers should be given the flexibility to assess 
arrest situations and determine when additional 
clothing is necessary to protect the arrestee from the 
weather, public humiliation, or creating a public scene, 
without sacrificing officer safety.  

The amici states also have a substantial interest in 
maintaining the proper scope of the Fourth 
Amendment’s exclusionary rule. The exclusionary rule 
serves to deter unreasonable police conduct. When 
police act in good faith to obtain clothing for an 
arrestee and search the clothing to ensure officer 
safety, they are acting reasonably, and there is no 
deterrent purpose served by excluding evidence seized 
during the search. 
                                            
1 Consistent with Rule 37.2, on March 19, 2012, the counsel for 
the State of Michigan notified counsel for Petitioner, E. Duncan 
Getchell, Jr., and counsel for Respondent, Keith Orgera, of the 
State’s intention to file this amicus brief. 
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INTRODUCTION AND SUMMARY OF 
ARGUMENT 

Ensuring that an arrestee is properly clothed when 
taken into custody does not hopelessly pit against each 
other common sense, common decency, and Fourth 
Amendment protections. All three stand in harmony. 
The Court should grant Virginia’s petition, resolve the 
circuit split in authority, and adopt a common-sense 
approach to arrest situations that protects both officers 
and arrestees, reinforces the exclusionary rule’s limited 
purpose, and ensures that judicial application of the 
exclusionary rule does not vary by jurisdiction. 

The public interest in ensuring police-officer safety 
cannot be understated. In 2008, there were 809,000 
state and local police officers on the beat attempting to 
serve and protect our nation’s communities. These 
officers made 13.5 million arrests that year, exposing 
the officers to encounters with dangerous weapons and 
the real possibility of death and serious injury. In 2010, 
for example, 53,469 police officers were assaulted and 
56 were killed while performing their duties. Already 
in 2012, 10 officers have been killed in firearm-related 
incidents. There was a gun in the jacket that 
Respondent Banks said he wanted in this case, and 
Banks was being arrested for attempted robbery and 
malicious wounding by shooting and use of a gun while 
committing these crimes. The danger was real.  

Officer-safety concerns are not incompatible with 
societal principles of common decency. Police officers, 
as guardians and a face of public order, should not be 
forced into a Catch 22 of having to sacrifice safety or 
forgo an arrestee’s suitable dress necessary to protect 
against the elements, public humiliation, or creating a 
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public scene. Unsurprisingly, individuals sue police 
officers and state and local governments based on 
claims that the person was not properly clothed during 
arrest and search situations. 

Thankfully, common sense and decency are not 
discordant with the exclusionary rule’s purpose: to 
deter unreasonable police conduct that invades privacy 
interests the Fourth Amendment protects. When police 
are motivated by ensuring that an arrestee is suitably 
dressed—in this case because of the elements—and 
they seize and then search clothing to be worn by the 
arrestee for that purpose, nothing is gained by 
excluding evidence uncovered. In such cases, excluding 
evidence from clothing pockets would turn the 
exclusionary rule’s purpose inside out.  

As it now stands, there is a split in authority, and 
for a citizen in Virginia, for example, the outcome of 
the question presented will be different depending on 
whether an arrestee is tried in state versus federal 
court. Accordingly, this Court should grant the petition 
for certiorari and reverse.  
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ARGUMENT 

I. Police officers should have the flexibility to 
maintain safety and common decency in 
arrest situations without offending the 
Constitution.  
Statistics readily demonstrate the real dangers 

that police officers face when performing their duties, 
including making arrests. Moreover, ensuring that an 
arrestee is properly clothed to protect against the 
elements, public humiliation, or creating a public scene 
is not incompatible with common decency.  

A. Police officers face dangers to life and 
limb while making arrests. 

Thousands of police officers are placed in harm’s 
way every day while making millions of arrests. 
“American criminals have a long tradition of armed 
violence, and every year in this country many law 
enforcement officers are killed in the line of duty, and 
thousands more are wounded. Virtually all of these 
deaths and a substantial portion of the injuries are 
inflicted with guns and knives.” Terry v. Ohio, 392 U.S. 
1, 23–24 (1968). “The officer’s need to ensure his own 
safety—as well as the integrity of the arrest—is 
compelling.” Washington v. Chrisman, 455 U.S. 1, 7 
(1982).  

Raw statistics prove the point. From 2008 to 2009, 
approximately 809,000 state and local law enforcement 
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officers effectuated over 13.5 million arrests.2 In 
performing their duties, 53,469 officers were assaulted 
in 2010, a rate of 10 per 100 officers.3 Of those officers, 
7,881 were assaulted while attempting arrests for non-
disturbance calls.4 Further, 1,831 officers were 
assaulted with a firearm, and 216 of those officers were 
injured as a result.5 

Unfortunately, the dangers can be life-ending; 
officers are frequently killed in the line of duty. In 
2010, 56 law enforcement officers were feloniously 
killed while performing their duties.6 Fourteen officers 
were killed while effectuating arrests.7 In 2011, 23 

                                            
2 Howard N. Snyder, Arrest in the United States, 1980-2009, 
Bureau of Justice Statistics (2011), 
http://bjs.gov/index.cfm?ty=pbdetail&iid=2203; Brian A. Reaves, 
Census of State and Local Law Enforcement Agencies, 2008, 
Bureau of Justice Statistics (2011), 
http://bjs.gov/index.cfm?ty=pbdetail&iid=2216. As of September 
2008, state and local law enforcement agencies employed 
approximately 765,000 full-time and 44,000 part-time sworn 
personnel, i.e., those with general arrest powers. Id. 
3 Law Enforcement Officers Assaulted, FBI Uniform Crime Report 
[“FBI UCR”], http://www.fbi.gov/about-us/cjis/ucr/leoka/leoka-
2010/officers-assaulted/officers-assaulted (last visited Mar. 30, 
2012). 
4 FBI UCR, Table 73. A disturbance call relates to family 
quarrels, bar fights, etc. 
5 FBI UCR, Tables 70, 73. 
6 Officers Feloniously Killed, FBI UCR , http://www.fbi.gov/about-
us/cjis/ucr/leoka/leoka-2010/officers-feloniously-killed (last visited 
Mar. 30, 2012). 
7 Id. 
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officers were killed in firearm-related incidents, and 10 
thus far in 2012.8 

Nothing should be done to increase the dangers 
police officers encounter. Here, Banks had a gun in a 
jacket pocket. Dangers like this should not pit officer 
safety against common decency.  

B. Forcing police officers to choose between 
safety and decency is a Catch 22.  

“To protect and to serve” has been a widely 
recognized motto for police for over 50 years.9 The 
motto recognizes the balance police must achieve 
between enforcing the law and serving the community. 
Police officers are placed in an untenable position when 
they must choose between safety and common decency 
because—whether acting to investigate crime in the 
neighborhoods where they patrol or acting for other 
reasons—how individuals and the public perceive them 
affects their work.  

“The total range of police responsibilities is 
extraordinarily broad . . . . Anyone attempting to 
construct a workable definition of the police role will 
typically come away with old images shattered and 
with a new-found appreciation for the intricacies of 
police work.” Debra Livingston, Police, Community 
Caretaking, and the Fourth Amendment, 1998 U. Chi. 
Legal F. 261 (1998) (quoting Herman Goldstein, 
                                            
8 Preliminary 2012 Fatality Statistics, National Law Enforcement 
Officers Memorial Fund (Mar. 28, 2012), 
http://www.nleomf.org/facts/officer-fatalities-data/. 
9 See Los Angeles Police Department, About the LAPD, 
http://www.joinlapd.com/motto.html. (last visited Mar. 30, 2012).   
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Policing a Free Society 21 (1977)). This Court has 
recognized that police not only act to prosecute crimes 
but also for other reasons. Terry, 392 U.S. at 13 
(“Encounters are initiated by the police for a wide 
variety of purposes, some of which are wholly 
unrelated to a desire to prosecute for crime.”). 
Sometimes police act where “there is no claim of 
criminal liability and engage in what, for want of a 
better term, may be described as community 
caretaking functions, totally divorced from the 
detection, investigation, or acquisition of evidence 
relating to the violation of a criminal statute.” Cady v. 
Dombrowski, 413 U.S. 433, 441 (1973).  

 In the face of diverse interactions with individual 
citizens and the public at large, police must act with 
perceived legitimacy. For the public at large, “[t]he 
argument that legitimacy is a key antecedent to public 
cooperation with the police highlights the importance 
of being able to create and maintain a climate of public 
opinion in which community residents generally view 
the police as legitimate authorities.” Tom R. Tyler, 
Enhancing Police Legitimacy, 593 Annals Am. Acad. 
Pol. & Soc. Sci. 84, 90 (2004). “In the case of personal 
experiences, studies find that when authorities act in 
ways that people experience as being fair, people are 
more willing to voluntarily accept the authorities’ 
decisions.” Id. at 91 (citations omitted). One of the 
basic ways that the community evaluates police 
conduct is based on their treatment of arrestees.  The 
imagination need not run wild to envision 
circumstances where an arrestee is completely 
disrobed and must be brought past a public throng or 
where an arrestee could suffer physical injury or 
discomfort due to the elements. See, e.g., United States 
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v. Titus, 445 F.2d 577, 579 (2d Cir. 1971) (“Since [the 
police] were bound to find some clothing for [the 
arrestee] rather than take him nude to FBI 
headquarters on a December night, the fatigue jackets 
were properly seized under the ‘plain view’ doctrine”). 
Where the police fail to safeguard the arrestee’s 
welfare, this would undermine their legitimacy in the 
community. 

Regardless of the merits of the civil claims, 
individuals in the community have sued police officers 
and local units of government over interactions with 
police where those individuals believed that police 
denied them proper clothing during an arrest or search 
situation. See, e.g., Los Angeles County v. Rettele, 550 
U.S. 609 (2007); Amaechi v. West, 237 F.3d 356 (4th 
Cir. 2001); Davis v. McCoy, No. 93-5107, slip op. (10th 
Cir. Feb. 14, 1994); Hutchinson v. Lemmon, 436 F. 
App’x 210 (4th Cir. 2011). 

There is no need to force police to choose between 
safety, common decency, and civil liability. Nor is there 
any tension between officer safety and Fourth 
Amendment privacy protections.  

II. A prosecution’s venue should not be the 
determining factor of the exclusionary rule’s 
application; reasonableness is the touchstone 
of the Fourth Amendment.  
The Fourth Amendment’s privacy protections and 

reasonableness requirement and the exclusionary 
rule’s deterrent purpose are not implicated where 
police are attempting to ensure that an arrestee is 
adequately and safely clothed rather than to obtain 
evidence. The facts presented here are the paradigm: it 
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was cold outside, the police were not motivated by 
obtaining evidence when they searched the jacket for 
Respondent, and the jacket happened to contain a gun. 
The general rule that police are permitted to seize 
items of clothing and search where appropriate should 
not vary between jurisdictions. 

A. Reasonableness is the measuring stick for 
all warrantless searches.  

The Constitution protects “against unreasonable 
searches and seizures.” U.S. Const. amend. IV. “The 
touchstone of the Fourth Amendment is 
reasonableness.” Florida v. Jimeno, 500 U.S. 248, 250 
(1991). “The essential purpose of the proscriptions in 
the Fourth Amendment is to impose a standard of 
‘reasonableness’ upon the exercise of discretion by 
government officials, including law enforcement 
agents, in order to safeguard the privacy and security 
of individuals against arbitrary invasions . . . .” 
Delaware v. Prouse, 440 U.S. 648, 653–54 (1979) 
(internal quotation marks omitted).10 

 “Although the text of the Fourth Amendment does 
not specify when a search warrant must be obtained, 
this Court has inferred that a warrant must generally 
be secured.” Kentucky v. King, ___ U.S. ___; 131 S. Ct. 
1849, 1856; 179 L. Ed. 2d 865 (2011). “It is a basic 
principle of Fourth Amendment law that searches and 
seizures inside a home without a warrant are 
presumptively unreasonable.” Payton v. New York, 445 

                                            
10 “The test of reasonableness under the Fourth Amendment is an 
objective one.” Los Angeles County v. Rettele, 550 U.S. 609, 614 
(2007) (citing Graham v. Connor, 490 U.S. 386, 397 (1989)).  
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U.S. 573, 586 (1980) (some internal quotation marks 
omitted).  

But the Court has “recognized that this 
presumption may be overcome in some 
circumstances . . .” King, 131 S. Ct. at 1856. 
“[W]arrantless searches are allowed when the 
circumstances make it reasonable, within the meaning 
of the Fourth Amendment, to dispense with the 
warrant requirement.” King, 131 S. Ct. at 1858. 
Emergency aid, hot pursuit, and prevention of the 
imminent destruction of evidence are some examples. 
Id. at 1856 (discussing these exigent circumstances). 
Further, “a police officer who makes a lawful arrest 
may conduct a warrantless search of the arrestee’s 
person and the area ‘within his immediate control.’” 
Davis v. United States, ___ U.S. ___; 131 S. Ct. 2419, 
2424; 180 L. Ed. 2d 285 (2011) (quoting Chimel v. 
California, 395 U.S. 752, 763 (1969)). Also, police may 
perform a protective sweep of the premises, Maryland 
v. Buie, 494 U.S. 325 (1990), without first obtaining a 
warrant. Whether rooted in a form of exigency or the 
periphery of search incident to arrest, there is enough 
play in the joints of reasonableness to account for 
safety, common decency, and privacy.  

At face value, the police here did exactly what was 
reasonable. They already had a presence in the house 
due to the valid arrest warrant. Their motivation for 
obtaining the jacket was to protect Respondent Banks. 
The intrusion on Banks’s expectation of privacy under 
the Fourth Amendment was limited to searching the 
coat, so that it could be safely provided to him. And the 
police would have provided Banks the jacket but for 
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finding a gun in the pocket. There is no need to pigeon 
hole this setting.  

B. Unreasonableness and deterrent value 
are antecedent to the exclusionary rule’s 
application.  

Reasonableness also undergirds the exclusionary 
rule. Since the Framers did not provide a remedy for a 
violation of the Fourth Amendment, this Court 
“created the exclusionary rule, a deterrent sanction 
that bars the prosecution from introducing evidence 
obtained by way of a Fourth Amendment violation.” 
Davis, 131 S. Ct. at 2423. “The nature of the 
exclusionary rule is such that it makes the cost of 
honoring the Fourth Amendment apparent.” Wayne R. 
LaFave, 1 Search & Seizure § 1.2(a) 28 (4th ed. 2004). 
The rule was devised “to deter [police misconduct]—to 
compel respect for the constitutional guaranty in the 
only effectively available way—by removing the 
incentive to disregard it.” Elkins v. United States, 364 
U.S. 206, 217 (1960); see also United States v. Leon, 
468 U.S. 897, 918–20 (1984).  

But evidence suppression has always been the 
Court’s “last resort,” not its “first impulse.” Hudson v. 
Michigan, 547 U.S. 586, 591 (2006). The Court has 
“therefore been ‘cautio[us] against expanding’ it . . . .” 
Id. (quoting Colorado v. Connelly, 479 U.S. 157, 166 
(1986)). Because “the physical evidence sought to be 
excluded is typically reliable and often the most 
probative information bearing on the guilt or innocence 
of the defendant,” the exclusionary rule “deflects the 
truthfinding process and often frees the guilty.” Stone 
v. Powell, 428 U.S. 465, 490 (1976). Hence, the rule 
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“cannot be expected, and should not be applied, to 
deter objectively reasonable law enforcement activity.” 
Leon, 468 U.S. at 919. That is, “where the officer’s 
conduct is objectively reasonable, ‘excluding the 
evidence . . . can in no way affect [the officer’s] future 
conduct unless it is to make him less willing to do his 
duty.’” Id. at 919–20 (quoting Stone, 428 U.S. at 539–
40 (White, J., dissenting)).  

When police are attempting to ensure that an 
arrestee is adequately clothed and they search the 
clothing first, no warrant is needed. In such a 
situation, the police are acting reasonably, and no 
deterrent purpose is served by excluding anything 
found during that search because police are neither 
motivated by finding evidence nor circumventing the 
Fourth Amendment’s protections. 

C. The Court should resolve the divide over 
whether the warrantless seizure and later 
search of clothing being provided to an 
arrestee is reasonable.  

Constitutional protections should not depend on 
where one lives or where criminal charges are brought. 
For that reason alone, the Court should resolve the 
question presented. Not only does the state appellate 
court’s decision here differ from the majority of circuits 
and other states that have addressed the question, it 
also creates the situation where evidence of 
Respondent’s gun would be excluded when tried in 
state court but not be excluded in federal court. This 
approach is inconsistent with safety, common decency, 
and the exclusionary rule’s deterrent purpose—which 
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is lacking when police attempt to properly clothe an 
arrestee during arrest.  

As explained in the petition, the question 
presented here is recurring and timely. Recently, the 
federal courts have again confronted this issue. See 
United States v. Reid, 2012 WL 628910 (E.D. Mo. Feb. 
7, 2012) (lawful for police to accompany arrestee while 
she changed out of her pajamas and to conduct a 
protective sweep of the bedroom); cf. United States v. 
McMillian, 2012 WL 273735 (E.D. Wis. Jan. 27, 2012) 
(Lack of shoes alone did not “amount[] to an exigent 
circumstance or pose[] any risk to [the arrestee’s] 
health or safety.”). 

The petition persuasively sets forth the majority 
view of the circuits and some of the states that have 
addressed the question. As Virginia explains in its 
petition, the majority of jurisdictions would not exclude 
evidence of the gun found by police in Banks’s jacket 
pocket. Pet. 10–14.  

Indeed, in his treatise addressing circumstances 
involving arrest and clothing, Professor LaFave 
explains at length the pragmatic majority approach: 

If the defendant is placed under arrest at a 
particular place in the premises, even at the 
front door, the circumstances may be such that 
he will be allowed to move about the premises 
prior to departure for the police station. 
Although this may occur for other reasons as 
well, it occurs with greatest frequency when 
the defendant needs to change his clothes or 
put on additional clothing before departing. 
Often the defendant will ask that he be 
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allowed to do this, although on some occasions 
it appears that the police have been the 
motivating force in causing the defendant to 
seek out other clothing. In either event, the 
courts have had little hesitancy in holding 
admissible evidence discovered by the police as 
a consequence. . . . Given the propriety of 
accompanying the defendant and searching 
these areas, it has been assumed to be of no 
legal significance that the police made 
essentially the same intrusion by undertaking 
to secure clothing for the defendant.  

Wayne R. LaFave, 3 Search & Seizure § 6.4(a) 365 (4th 
ed. 2004). 

The minority view the Virginia Court of Appeals 
adopted here does not make sense. Banks v. 
Commonwealth, Record No. 3059-08-3, 2011 WL 
1543128 (Va. Ct. App. Apr. 26, 2011). The court held 
that Respondent’s need of shoes and a jacket did not 
“constitute[] an exigency justifying the warrantless 
seizure” of the Respondent’s jacket, and vacated the 
Respondent’s conviction. Pet. App. 16. As Virginia 
correctly notes in its petition, this conclusion is 
problematic because the fate of evidence obtained from 
a reasonable search of necessary clothing for an 
arrestee will depend on whether the charges are state 
or federal. If the arrestee is charged by the state of 
Virginia, then the evidence will be suppressed under 
the Banks decision, whereas the evidence will not be 
suppressed under United States v. Gwinn, 219 F.3d 
326 (4th Cir. 2000) if the arrestee is charged with a 
federal crime in Virginia. Pet. 15–16.  
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Likewise, the United States Court of Appeals for 
the Sixth Circuit has failed to recognize the police-
safety and common-decency objectives in retrieving 
clothing for an arrestee, absent the arrestee’s specific 
request for such clothing. In United States v. Kinney, 
638 F.2d 941, 942–43 (6th Cir. 1981), police arrested 
the defendant on his porch but retreated into his home 
when a crowd started gathering and police noticed the 
defendant’s shirt was unbuttoned. Once inside, police 
conducted a protective sweep and seized a gun that 
was in plain view. Kinney, 638 F.2d at 943. The Sixth 
Circuit held that because “[t]he defendant did not 
request permission to secure additional clothing and 
did not consent to an entry of his home,” the police’s 
entry, subsequent sweep, and seizure of the gun were 
unlawful. Id. at 945.  

The Court should grant the petition and resolve the 
question presented to ensure that Fourth Amendment 
jurisprudence does not turn on the jurisdiction 
prosecuting the crime. Moreover, adopting the majority 
view places the exclusionary rule in the proper 
perspective and recognizes the safety and common-
decency concerns that are in play in arrest situations 
where the arrestee is not properly clothed. Once 
Respondent Banks indicated that he wanted his jacket 
(Pet. App. 56a), there was nothing unreasonable about 
the officers’ conduct that resulted in them finding 
Banks’ gun. 
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CONCLUSION 
The petition for writ of certiorari should be 

granted.  
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