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i 

 
QUESTION PRESENTED 

 
 Under United States v. Johnson, a finding that 
a prisoner was over-incarcerated is an “equitable 
consideration[ ]  of great weight” in a later proceeding 
to reduce his term of supervised release. 529 U.S. 53, 
60 (2000). In light of Johnson, does a federal pris-
oner’s habeas petition challenging the length of his 
incarceration remain justiciable while he is serving a 
term of supervised release? 
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PARTIES TO THE PROCEEDING 

 
 Petitioner David Thomas Rhodes was the 
petitioner-appellant below. Respondent Dan Judiscak 
is the Regional Vice President of Dismas Charities, 
which operates the halfway house where petitioner 
was last incarcerated under contract with the U.S. 
Bureau of Prisons. Respondent’s duties include over-
seeing that halfway house, and he was the respondent-
appellee below. Throughout the proceedings below, 
respondent has been represented by the U.S. At-
torney’s Office for the District of New Mexico, the 
district in which the halfway house is located. 
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PETITION FOR A WRIT OF CERTIORARI 

 David Thomas Rhodes respectfully petitions for 
a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Tenth Circuit. 

--------------------------------- ♦ --------------------------------- 
 

OPINIONS BELOW 

 The original opinion of the three-judge panel of 
the Tenth Circuit (App. 10a-19a) is published at 653 
F.3d 1146. The panel’s amended opinion, superseding 
the original panel opinion upon denial of rehearing en 
banc (App. 1a-9a), is not yet reported but is available 
at No. 10-2268, 2012 WL 171917 (10th Cir. Jan. 23, 
2012). The order of the U.S. District Court for the 
District of New Mexico, dismissing the habeas peti-
tion as moot (App. 20a-22a), is unpublished, as is the 
Tenth Circuit’s order denying rehearing en banc (App. 
23a-24a). 

--------------------------------- ♦ --------------------------------- 
 

JURISDICTIONAL STATEMENT 

 The panel filed its original opinion on July 27, 
2011. The court of appeals denied a timely petition for 
rehearing en banc on January 23, 2012. On that same 
date, the panel issued an amended opinion supersed-
ing its original opinion. This Court has jurisdiction 
under 28 U.S.C. § 1254(1). 

--------------------------------- ♦ --------------------------------- 
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CONSTITUTIONAL AND STATUTORY  
PROVISIONS INVOLVED 

 Article III, § 2, cl. 1 of the U.S. Constitution, 18 
U.S.C. § 3583(e), and 28 U.S.C. § 2241 are set forth in 
an appendix to this petition (App. 25a-30a). 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

 Federal prisoners may challenge the length and 
computation of their prison sentences by filing habeas 
corpus petitions under 28 U.S.C. § 2241. If a habeas 
court finds that an inmate was over-incarcerated, 
that finding operates as an “equitable consideration[ ]  
of great weight” in a later motion to shorten the 
prisoner’s supervised-release term under 18 U.S.C. 
§ 3583(e). United States v. Johnson, 529 U.S. 53, 60 
(2000).  

 Nevertheless, in this case the Tenth Circuit 
joined the minority side of a circuit split by holding 
that a § 2241 petition is mooted when an over-
incarcerated inmate is released from prison on super-
vised release. App. 9a. Three circuits have held that 
moving to supervised release moots § 2241 petitions, 
while four circuits have held that, under Johnson, 
such petitions remain justiciable. This circuit split is 
a subset of a broader division over whether an in-
mate’s release from prison moots his post-conviction 
challenge to the length of his sentence. That division 
goes beyond supervised release and implicates all 
twelve circuits with criminal jurisdiction. Both the 
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4-3 split and the broader division have percolated for 
years and are firmly entrenched. 

 Petitioner David Thomas Rhodes, who was a 
federal prison inmate, filed a § 2241 petition assert-
ing that he had been imprisoned longer than his 
sentence required. While his § 2241 petition was 
pending, the Bureau of Prisons (BOP) transferred 
him from Arizona to respondent’s halfway house in 
New Mexico and then placed him on supervised 
release. Arizona is in the Ninth Circuit, which recog-
nizes these petitions as justiciable; New Mexico is in 
the Tenth, which treats them as moot after a prison-
er’s release. Solely because he was transferred to the 
Tenth Circuit and re-filed his petition there, his 
petition was dismissed as moot. 

 This case presents a clean vehicle on an issue of 
great importance that has irreconcilably divided the 
circuits. Those courts disagree fundamentally about 
how to read and apply this Court’s decision in John-
son. Only this Court can resolve the meaning of its 
own precedent and bring needed clarity and uniformi-
ty to this recurring issue of federal law. 

 
A. Factual Background 

 1. In September 1991, Mr. Rhodes was arrested 
by Wyoming sheriffs’ deputies on a federal parole 
violation warrant for a 1985 drug conviction. See 
Tenth Cir. Record on Appeal (R.) 179-81. The U.S. 
Marshals Service then formally arrested him and 
executed the parole violation warrant. R. 27. After 
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Mr. Rhodes was taken into custody, local police found 
cocaine in his van. R. 180. He was charged by a 
federal grand jury for the District of Wyoming with 
possessing cocaine with intent to distribute, in viola-
tion of 21 U.S.C. § 841(a)(1) and (b)(1)(A), and de-
tained pending trial. R. 29. Almost two years after his 
arrest, Mr. Rhodes was convicted by a federal jury 
and sentenced to twenty years’ imprisonment plus a 
mandatory ten-year term of supervised release. R. 37; 
21 U.S.C. § 841(b)(1)(A). Following the August 1993 
sentencing hearing, he was released into the custody 
of the BOP to begin serving his sentence. R. 34. 

 Because Mr. Rhodes had been continuously 
incarcerated from his September 1991 arrest until his 
August 1993 sentencing hearing, the BOP credited 
his sentence for the time already served, totaling 688 
days. R. 175. With that credit added to good time 
credit, the BOP set Mr. Rhodes’s projected release 
date in late February 2009, about seventeen-and-a-
half years after his arrest and fifteen-and-a-half 
years after his sentencing hearing. Id. 

 The U.S. Parole Commission (Commission) did 
not revoke Mr. Rhodes’s parole, however, saying that 
the parole violation warrant was “executed by mis-
take” and had been “withdraw[n].” R. 181-82 (report 
of magistrate judge). Mr. Rhodes nonetheless filed a 
habeas corpus petition pro se to demand a parole 
revocation hearing so that he could receive a proper 
accounting of his parole status. See R. 43-44, 178-81.  



5 

 The magistrate judge found the Commission’s 
position to be factually unsupportable and “simply 
wrong.” R. 181. Having determined that the Commis-
sion’s actions were “improper” and that Mr. Rhodes 
was “entitled to a prompt revocation hearing,” the 
magistrate judge ordered the Commission to hold 
such a hearing for Mr. Rhodes. R. 182-83. The judge 
further recommended that, if Mr. Rhodes’s parole was 
revoked, he should receive credit for the time he 
served after his September 1991 arrest. R. 183. 

 In 1994, the Commission held a hearing and 
revoked Mr. Rhodes’s parole. R. 46-47. It refused to 
credit him for time served, contrary to the magistrate 
judge’s determination that Mr. Rhodes was “entitled 
to . . . credit toward his sentence for every day since 
he was arrested.” R. 183. Instead, the Commission 
ordered him to serve his parole sentence “to expira-
tion.” R. 46. In 1996, when Mr. Rhodes’s parole sen-
tence would have expired had the Commission 
followed the magistrate judge’s finding, the Commis-
sion amended its 1994 decision and credited Mr. 
Rhodes for the time served since his September 1991 
arrest. R. 51. The Commission’s action immediately 
terminated Mr. Rhodes’s status as a federal parolee. 

 After the Commission amended Mr. Rhodes’s 
parole sentence, the BOP “automatically” updated his 
twenty-year drug sentence to rescind the time-served 
credit the BOP had applied in its original calculation. 
Compare R. 68 with R. 71. This recalculation delayed 
Mr. Rhodes’s projected release date more than two  
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years, to March 2, 2011. R. 71. Mr. Rhodes was not 
told of this two-year increase until 2008. See id. He 
immediately sought an administrative remedy, first 
by speaking informally with BOP personnel and then 
by filing a formal Request for Administrative Remedy 
with prison officials. R. 56-58, 62. By the time that 
Request was denied in the summer of 2009, his 
original projected release date had come and gone. 
See R. 59. 

 
B. Procedural History 

 1. Two days after his Request was denied, Mr. 
Rhodes filed a pro se habeas corpus petition under 28 
U.S.C. § 2241 in the U.S. District Court for the Dis-
trict of Arizona, where he was incarcerated. R. 7. In 
that petition, he argued that the BOP had recalculat-
ed his twenty-year sentence in a manner contrary to 
the plain language of 18 U.S.C. § 3585 by failing to 
credit his time served. Id. 

 While his habeas petition was pending in the 
District of Arizona, the BOP transferred Mr. Rhodes 
to Diersen Charities, a halfway house in New Mexico 
that was owned by Dismas Charities, Inc. and oper-
ated under contract with the BOP. See Judiscak Aff. 
¶¶ 4-5; Dwyer Aff. ¶¶ 3-4. Respondent oversaw opera-
tions at that facility. Judiscak Aff. ¶ 3. Mr. Rhodes 
notified the court of the pending transfer and volun-
tarily dismissed his petition with leave to refile in the 
District of New Mexico. 



7 

 2. In May 2010, Mr. Rhodes refiled his federal 
habeas petition under 28 U.S.C. § 2241 in the U.S. 
District Court for the District of New Mexico, where 
he was in custody in the halfway house. See R. 124-
26. He challenged the computation of his twenty-year 
prison sentence on the same ground as he had in his 
earlier petition. 

 Because he had successfully completed drug 
treatment, Mr. Rhodes was released from the halfway 
house five-and-a-half months early and began his ten-
year term of supervised release on September 15, 
2010. After Mr. Rhodes notified the court of his immi-
nent release from the halfway house, the district 
court sua sponte ordered him to show cause as to why 
it should not dismiss his petition as moot. R. 234-38. 
After briefing, the district court dismissed the peti-
tion without prejudice as moot, finding no redressable 
case or controversy because Mr. Rhodes had been 
released from custody. App. 21a. The court empha-
sized that, even if it found that he had been over-
incarcerated, it lacked the power to shorten his 
supervised-release term. Id. Mr. Rhodes appealed pro 
se. R. 257-59. 

 3. A panel of the Tenth Circuit affirmed. App. 
19a. It held that “the injury [Mr. Rhodes] complains 
of (his excessive sentence) is not redressable” on his 
§ 2241 habeas petition. App. 17a. The court reasoned 
that though supervised release is a collateral conse-
quence that can prevent mootness, “this court cannot 
issue a judgment on his § 2241 petition that will 
shorten his supervised release term” and so redress 
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his injury. App. 11a. Any judicial relief, the panel 
held, would have to come through a § 3583(e)(1) 
motion to reduce the term of supervised release or a 
separate § 2241 petition expressly challenging the 
supervised-release term. App. 19a. The initial panel 
opinion held that it was “immaterial” whether Mr. 
Rhodes was “likely” to succeed on an eventual 
§ 3583(e)(1) petition, because the court lacked the 
power to order such relief as part of its § 2241 judg-
ment. App. 17a. 

 4. Mr. Rhodes petitioned for rehearing en banc, 
and the court directed the government to respond.1 

 
 1 In its brief opposing rehearing en banc, the government 
argued for the first time that Mr. Rhodes’s injury could not be 
redressed because respondent had no power to “calculate[ ]” or 
“alter the length of Rhodes’ incarceration” and that the “BOP 
retains sole authority over sentence computations for BOP 
offenders who receive services from Dismas Charities.” Appel-
lee’s Resp. to Appellant’s Pet. for Reh’g En Banc (Appellee’s 
Resp). 7, 17 (10th Cir. filed Oct. 18, 2011). While a BOP official 
admitted that the BOP sometimes delegates sentence-
computation authority to private facilities, he asserted that for 
Dismas Charities inmates, the “BOP undertakes all sentence-
computation activities” at its central office in Grand Prairie, 
Texas. Dwyer Aff. ¶¶ 2, 5, 6, 7. To the extent that the govern-
ment may argue that Mr. Rhodes named the wrong respondent, 
its argument is waived. See Rumsfeld v. Padilla, 542 U.S. 426, 
452 (2004) (Kennedy, J., concurring) (“Because the immediate-
custodian and territorial-jurisdiction rules are like personal-
jurisdiction or venue rules, objections to the filing of petitions 
based on those grounds can be waived by the Government.”); 1 
RANDY HERTZ & JAMES S. LIEBMAN, FEDERAL HABEAS CORPUS 
PRACTICE AND PROCEDURE § 10.1 (6th ed. 2011) (“[T]he naming of 
the wrong respondent is a defect that the state can waive, either 
explicitly or by failing to raise the issue in a timely fashion.”). 

(Continued on following page) 
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After briefing, the court denied the petition for re-
hearing en banc. The original three-judge panel, 
however, amended its original opinion to retract its 
statement that the likelihood of eventual success in a 
§ 3583(e)(1) petition was “immaterial.” Instead, the 
panel held that a favorable ruling for Mr. Rhodes 
would not, as a matter of law, have more than a 
“speculative chance of affecting Rhodes’ rights.” App. 
7a. And rather than leaving open the possibility that 
Mr. Rhodes could challenge his supervised-release 
term by filing a new § 2241 petition, the panel 
squarely held that “to do so he must file a § 3583(e)(1) 
petition.” App. 8a-9a. This petition follows. 

--------------------------------- ♦ --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

 1. The courts of appeals are split on the ques-
tion presented, as both the government and the 

 
Having represented respondent throughout these proceedings 
without objecting, the government has implicitly acknowledged 
that he is simply the alter ego of the government for purposes of 
this petition.  
 Moreover, any such argument fails on the merits. The 
habeas statutes and Padilla forbid Mr. Rhodes to name any 
other “remote supervisory official,” and a district court in New 
Mexico would have lacked personal or territorial jurisdiction 
over a BOP official in Texas. Padilla, 542 U.S. at 435 (majority 
opinion). “The writ [of habeas corpus] . . . shall be directed to the 
person having custody of the person detained,” which includes 
wardens of private prisons where the petitioner “is in custody 
under or by color of the authority of the United States.” 28 
U.S.C. §§ 2241(c)(1), 2243. 
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decision below acknowledged. Four circuits have held 
that habeas petitions challenging over-incarceration 
remain justiciable even after inmates are released 
from physical custody, because rulings for the peti-
tioners may influence sentencing courts’ later deci-
sions to reduce terms of supervised release. By 
contrast, three circuits find such petitions moot, 
reasoning that the possibility of eventual relief is too 
speculative to establish redressability.  

 This division of authority stems from the circuits’ 
divergent understandings of this Court’s decision in 
Johnson, 529 U.S. at 59-60. Courts on the majority 
side of the split stress Johnson’s statement that 
findings of over-incarceration are “equitable consid-
erations of great weight” in later proceedings to 
modify supervised release, while those in the minori-
ty read this language narrowly. Id. at 60. 

 The question presented is a subset of a broader 
disagreement about when post-release sentence 
challenges remain justiciable after release. Seven 
circuits view such challenges as justiciable where the 
outcome may influence an ultimate grant of relief, 
while four do not. The issue has percolated through 
all twelve circuits, which continue to disagree after 
having considered one another’s positions. The split is 
firmly entrenched. 

 2. Moreover, the issue is recurring and im-
portant, warranting this Court’s review. Most federal 
prison sentences are followed by terms of supervised 
release, and inmates are frequently transferred, often 
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from circuits in the majority to those in the minority 
or vice versa. The ability to challenge overly long 
sentences should not vary based on the happenstance 
of geography or the arbitrariness of prison transfers. 

 3. The court of appeals erred. As this Court has 
recognized, a case is not moot simply because a 
decision on ultimate relief is discretionary or will 
come from a different tribunal or proceeding. Because 
a finding of over-incarceration is an “equitable con-
sideration[ ]  of great weight” under Johnson, a favor-
able outcome on that question is a building block 
toward the ultimate relief sought. Indeed, it collater-
ally estops relitigation of the over-incarceration issue. 
In the analogous contexts of declaratory judgments, 
quiet title actions, and legal rulings preceding discre-
tionary administrative action, a court’s inability to 
provide the ultimate relief does not make an action 
non-justiciable. 

 4. Finally, this case is an excellent vehicle for 
addressing the question presented. Mr. Rhodes has 
preserved the issue at every stage below, and the 
decision below rested squarely upon it. Furthermore, 
the case will remain justiciable throughout the litiga-
tion, as Mr. Rhodes’s supervised release is scheduled 
to last until 2020. Thus, further review is warranted. 
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I. THE FEDERAL CIRCUITS ARE DEEPLY 
AND INTRACTABLY DIVIDED ON THE 
QUESTION PRESENTED 

 The federal circuits are irreconcilably split on 
whether a habeas petition challenging the length of 
incarceration remains justiciable once the petitioner 
is placed on supervised release. The Third Circuit 
created the split three years ago when it decided 
Burkey v. Marberry, 556 F.3d 142 (3d Cir.), cert. 
denied, 130 S. Ct. 458 (2009), and the division of 
authority has since deepened. Today, four circuits find 
these habeas petitions justiciable because they may 
well lead to later reductions of supervised-release 
terms. By contrast, three circuits dismiss such habeas 
petitions as moot, deeming the prospect of ultimate 
relief speculative as a matter of law. 

 The government has conceded that the court 
below “declined to follow the majority view” and that 
its opinion “conflicts with decisions of sister circuits.” 
Appellee’s Resp. 12, 14. Similarly, the Tenth Circuit 
explicitly acknowledged that its “sister circuits are 
split on whether such an argument defeats moot-
ness.” App. 5a.  

 The case law on this issue is a subset of a larger 
body of cases, involving all twelve federal circuits. 
That body of cases evinces a fundamental disagree-
ment over whether a prisoner’s sentence-related 
claims remain justiciable after his release from 
physical custody. Recent decisions on both sides show 
that the narrower and broader issues have percolated, 



13 

and the divisions have grown entrenched. Only this 
Court can resolve the persistent, well-established 
circuit splits. 

 
A. Four Circuits Find Petitions Justicia-

ble Because a Favorable Habeas 
Judgment of Over-Incarceration May 
Later Support Reduction of a Super-
vised-Release Term 

 The Second, Fifth, Ninth, and Eleventh Circuits 
find § 2241 habeas petitions justiciable as a matter of 
law because, if the petition succeeds, it may lead to a 
reduction of a petitioner’s supervised-release term. In 
its brief below, the government acknowledged that 
the majority of circuits fall on this side of the split: 
“The Ninth Circuit’s view – which the Second, Fifth, 
and Eleventh Circuits share – is that the mere possi-
bility that an offender ‘could receive a reduction in his 
term of supervised release . . . ’ is sufficient to defeat 
mootness.” Appellee’s Resp. 12 (quoting Mujahid v. 
Daniels, 413 F.3d 991, 993-95 (9th Cir. 2005)); see also 
App. 5a-6a (discussing cases from three of those 
circuits). 

 The Ninth Circuit has repeatedly held that “[t]he 
‘possibility’ that the sentencing court would use its 
discretion to reduce a term of supervised release [in 
ruling on a later motion] under 18 U.S.C. § 3583(e)(2) 
was enough to prevent the [§ 2241] petition from 
being moot.” Mujahid, 413 F.3d at 995 (quoting and 
following Gunderson v. Hood, 268 F.3d 1149, 1153 
(9th Cir. 2001)). The Ninth Circuit has continued to 
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adhere to the majority rule even after the Third 
Circuit created the split and the D.C. Circuit deep-
ened it. See Reynolds v. Thomas, 603 F.3d 1144, 1148 
(9th Cir. 2010); Arrington v. Daniels, 516 F.3d 1106, 
1112 n.4 (9th Cir. 2008). In Reynolds, the Ninth 
Circuit held that a habeas petition was not moot even 
though the petitioner was already serving supervised 
release, since there was a possibility that he could 
later use the judgment to persuade the sentencing 
court to reduce his supervised-release term. 603 F.3d 
at 1148. Relying on this Court’s decision in Johnson, 
the Ninth Circuit held that because the sentencing 
court could treat a finding of over-incarceration “as a 
factor weighing in favor of reducing the term of 
supervised release,” the case was not moot. Id. (citing 
Johnson, 529 U.S. at 60). 

 The Second Circuit has aligned itself with the 
Ninth, finding a § 2241 habeas petition justiciable 
because it could lead the sentencing court to reduce 
the supervised-release term. Levine v. Apker, 455 F.3d 
71, 76-77 (2d Cir. 2006). Levine challenged a BOP 
rule that resulted in an excessive prison sentence. 
Although Levine had been released from prison onto 
supervised release by the time of his appeal, the 
Second Circuit followed the Ninth in finding the case 
justiciable: “[T]he fact that the district court might, 
because of our ruling, modify the length of Levine’s 
supervised release” prevented the case from being 
moot. Id. (citing Mujahid and 18 U.S.C. § 3583(e)). 
Like the Ninth Circuit, the Second has continued to 
follow the majority rule, even after the circuit split 



15 

was created. See, e.g., United States v. Mukhtaar, 355 
F. App’x 541, 542 (2d Cir. 2009) (unpublished sum-
mary order) (following Mujahid in holding that an 
appeal was not moot because of the “possibility” that 
a court would reduce the petitioner’s supervised-
release term). 

 Similarly, the Eleventh Circuit has long followed 
the majority rule. In Dawson v. Scott, it held: “Be-
cause success [on a § 2241 petition challenging the 
denial of sentence credits] could alter the supervised 
release portion of [a petitioner’s] sentence, his appeal 
is not moot.” 50 F.3d 884, 886 n.2 (11th Cir. 1995). 
The Eleventh Circuit continues to follow Dawson. 
See, e.g., Watkins v. Haynes, 445 F. App’x 181, 183 
(11th Cir. 2011) (unpublished per curiam); Cleckler v. 
United States, 410 F. App’x 279, 283 & n.3 (11th Cir. 
2011) (same); Mitchell v. Middlebrooks, 287 F. App’x 
772, 774-75 (11th Cir. 2008) (same).  

 Finally, the Fifth Circuit also finds such habeas 
petitions justiciable. That court has held that “the 
possibility that the district court may alter [a peti-
tioner’s] period of supervised release pursuant to 18 
U.S.C. § 3583(e)(2), if it determines that he has 
served excess prison time, prevents [the] petition 
from being moot.” Johnson v. Pettiford, 442 F.3d 917, 
918 (5th Cir. 2006) (per curiam) (citing Mujahid). The 
Fifth Circuit continues to cite and rely upon 
Pettiford’s justiciability holding. See United States v. 
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Powell, 371 F. App’x 560, 561 (5th Cir. 2010) (un-
published per curiam).2  

 
B. Three Circuits Reject Justiciability for 

Petitioners on Supervised Release, 
Finding the Prospect of Ultimate Re-
lief Speculative 

 The Third, Tenth, and District of Columbia 
Circuits, by contrast, find such petitions moot. They 
reason that the prospect that a § 2241 petition will 
lead to a reduced supervised-release term in the 
future is, as a matter of law, too speculative to keep 

 
 2 Although one later Fifth Circuit panel reached a different 
conclusion in an unpublished, non-precedential decision, 
Pettiford (a published, precedential decision) remains binding 
circuit law. See Lawson v. Berkebile, 308 F. App’x 750, 752 (5th 
Cir. 2009) (unpublished per curiam); 5th Cir. R. 47.5.4; Hoog-
Watson v. Guadalupe Cnty., 591 F.3d 431, 437 n.6 (5th Cir. 2009). 
Lawson distinguished Pettiford on the ground that the habeas 
court was not the same as the sentencing court. 308 F. App’x at 
752. But that distinction was illusory, as Pettiford had likewise 
involved two separate courts. See Report and Recommendation 
of the Magistrate Judge, Johnson v. Pettiford, No. 06708097, at 3 
(S.D. Miss. July 17, 2007).  
 Similarly, the Ninth and Eleventh Circuits have found 
justiciability in cases where the habeas court differed from the 
sentencing court. See, e.g., Reynolds, 603 F.3d at 1146-48; 
Mujahid, 413 F.3d at 995 & n.3 (expressly rejecting this pur-
ported distinction); Dawson, 50 F.3d at 885-86. Conversely, at 
least one court on the other side of the split has rejected 
justiciability even where the first and second courts were the 
same. United States v. Bundy, 391 F. App’x 886, 886 (D.C. Cir. 
2010) (unpublished per curiam). The identity of the habeas court 
is thus irrelevant to the split. 
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the case alive. In Burkey, the Third Circuit explicitly 
rejected the Second and Ninth Circuits’ approach in 
Levine and Mujahid. 556 F.3d at 149-50. The Third 
Circuit held that the influence of a sentence reduction 
on a later, discretionary supervised-release motion 
was speculative at best: “The possibility that the 
sentencing court will use its discretion to modify the 
length of Burkey’s term of supervised release under 
18 U.S.C. § 3583(e) . . . is so speculative that any 
decision on the merits by the District Court would be 
merely advisory and not in keeping with Article III’s 
restriction of power.” Id. at 149. The D.C. Circuit has 
explicitly followed the Third Circuit, reciting Burkey’s 
language about speculativeness. United States v. 
Bundy, 391 F. App’x 886, 887 (D.C. Cir. 2010) (un-
published per curiam) (quoting Burkey, 556 F.3d at 
149); see also Appellee’s Resp. 15 (noting that the D.C. 
Circuit “adopted the Third Circuit’s reasoning in 
Burkey”). 

 In its decision below, the Tenth Circuit consid-
ered multiple decisions on both sides of the split 
before expressly aligning itself with the minority 
(Third and D.C.) circuits. App. 7a-8a. Stating that it 
could “no longer issue a judgment that has a more-
than-speculative chance of affecting Rhodes’ rights,” 
the court dismissed Mr. Rhodes’s § 2241 petition. App. 
7a. It held that his only avenue of relief would be to 
file a § 3583(e)(1) motion to reduce his supervised 
release. App. 8a.  
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C. The Circuits’ Confusion Stems from 
This Court’s Decision in United States 
v. Johnson 

 The circuits’ confusion over the question present-
ed stems from this Court’s decision in Johnson. 529 
U.S. 53. There, this Court held that excess prison 
time served should not necessarily or automatically 
be credited against a later term of supervised release. 
Id. at 54, 60. At the same time, the Court noted that 
excess prison time served deserves substantial con-
sideration in decisions to modify supervised-release 
terms: “There can be no doubt that equitable consid-
erations of great weight exist when an individual is 
incarcerated beyond the proper expiration of his 
prison term. . . . The trial court, as it sees fit, may 
modify” or “terminate” supervised release where 
“ ‘warranted by the conduct of the defendant released 
and the interest of justice.’ ” Id. at 60 (quoting 18 
U.S.C. § 3583(e)(1)). 

 The circuits in the split interpret this passage in 
contrary ways. Those in the majority stress that a 
finding of over-incarceration can influence a later 
motion to reduce the supervised-release term. See, 
e.g., Watkins, 445 F. App’x at 183; Reynolds, 603 F.3d 
at 1148. By contrast, the minority circuits discount 
this language. They rely on Johnson’s disapproval of 
automatically crediting over-incarceration against 
supervised-release terms, while disregarding its 
approval of treating over-incarceration as an “equita-
ble consideration[ ]  of great weight.” See, e.g., App. 
7a-8a; Burkey, 556 F.3d at 149-50. Indeed, the Third 
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Circuit reads Johnson’s statement about equitable 
considerations “as nothing more or less than an 
appropriate reference to the discretion of a sentencing 
court to modify a term of supervised release pursuant 
to § 3583(e).” Burkey, 556 F.3d at 150. Only this Court 
can clarify the disputed meaning of its own precedent 
in Johnson. 

 
D. The Twelve Circuits Are Further Di-

vided on a Broader Question of When 
Sentence Challenges Are Justiciable 

 The question presented, involving supervised 
release, arises in one subset of a broader category of 
cases in which challenges to prison sentences may 
influence post-release sentences. The broader issue 
encompasses not only defendants on supervised 
release, but also those on parole. It arises regardless 
of whether the petitioner challenges the length or 
crediting of his sentence or the sentence itself, or 
whether he does so on habeas or direct appeal. See 
Emily Tancer Broach, Comment, Post-Conviction 
Proceedings, Supervised Release, and a Prudential 
Approach to Mootness Doctrine, 2010 U. CHI. LEGAL F. 
493, 506-13. All twelve federal circuits with criminal 
jurisdiction have considered this larger question and 
have reached divergent results. Resolving the ques-
tion presented could guide the lower courts on this 
broader, fundamental disagreement on whether 
sentence-related claims remain justiciable after a 
prisoner’s release. 
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 The First, Second, Fourth, Fifth, Seventh, Ninth, 
and Eleventh Circuits all hold that challenges to 
sentences remain justiciable post-incarceration where 
there is the possibility of a reduced term of super-
vised release or parole. See, e.g., United States v. 
Cruzado-Laureano, 527 F.3d 231, 234 n.1 (1st Cir. 
2008) (challenge to sentence calculation not moot 
because supervised-release term could be shortened 
on remand); United States v. Molak, 276 F.3d 45, 48 
(1st Cir. 2002) (finding direct appeal of sentencing 
calculation justiciable even though appellant had 
been released from prison because he was on super-
vised release); Levine, 455 F.3d at 77; Townes v. 
Jarvis, 577 F.3d 543, 549 (4th Cir. 2009) (finding 
habeas challenge to parole eligibility not mooted by 
inmate’s release on parole, because court “d[id] not 
‘know’ [whether the Parole Board] would refuse to 
exercise its discretion to shorten Townes’s period of 
parole”), cert. denied, 130 S. Ct. 1883 (2010); 
Pettiford, 442 F.3d at 918; United States v. Larson, 
417 F.3d 741, 747 (7th Cir. 2005) (holding that placing 
an inmate on supervised release did not moot his 
challenge to the length of his prison sentence, be-
cause “the district court ha[d] the discretion to short-
en [his] supervised release”); United States v. Trotter, 
270 F.3d 1150, 1152 (7th Cir. 2001) (finding petition-
er’s sentencing appeal justiciable because, on remand, 
the district court could reduce the supervised-release 
term; “[u]nless we are confident that Trotter cannot 
benefit from success on appeal, the case is not moot”); 
Reynolds, 603 F.3d at 1148; Watkins, 445 F. App’x at 
183; Dawson, 50 F.3d at 886 n.2. 
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 On the other hand, the Third, Eighth, Tenth, 
and D.C. Circuits hold that the possibility that a 
sentencing court might reduce a petitioner’s post-
imprisonment sentence is insufficient to make the 
case justiciable. See, e.g., Burkey, 556 F.3d at 146; 
James v. Outlaw, 142 F. App’x 274, 275 (8th Cir. 2005) 
(unpublished per curiam) (finding a petitioner’s 
challenge to the miscalculation of good time credits 
moot because he had been released from prison, even 
though he was on supervised release); App. 7a-8a; 
Bundy, 391 F. App’x at 887. 

 The Sixth Circuit’s rulings in this area are incon-
sistent. Compare, e.g., United States v. May, 568 F.3d 
597, 602 (6th Cir. 2009) (holding a sentence appeal 
not moot because “the district court would be free to 
reduce May’s term of supervised release”), with Demis 
v. Sniezek, 558 F.3d 508, 514-15 (6th Cir. 2009) (de-
clining to follow Levine and Mujahid and finding a 
petition mooted by supervised release where the 
petitioner was challenging a transfer policy rather 
than the length of his prison term). 

 
E. The Split Is Well-Developed and En-

trenched 

 Neither the circuit split nor the broader disa-
greement will resolve itself, and there is no need to 
await further percolation. Since the split first arose, 
new circuits have taken sides while existing circuits 
have reaffirmed their positions. Following the Third 
Circuit in Burkey, the D.C. and Tenth Circuits joined 
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the minority. See App. 7a; Bundy, 391 F. App’x at 887. 
Likewise, since Burkey, the Second, Fifth, Ninth, and 
Eleventh Circuits have all reaffirmed their positions 
in the majority. See, e.g., Mukhtaar, 355 F. App’x at 
542; Powell, 371 F. App’x at 561; Reynolds, 603 F.3d 
at 1148; Watkins, 445 F. App’x at 183. The circuits 
have considered and discussed one another’s opin-
ions. See, e.g., Townes, 577 F.3d at 549 n.3 (con-
trasting the Third Circuit’s approach with that of the 
Second and Ninth Circuits); Demis, 558 F.3d at 514-
15 (discussing and rejecting the Second and Ninth 
Circuits’ approach); Burkey, 556 F.3d at 149-50 
(same); Levine, 455 F.3d at 77 (noting that the Second 
Circuit’s approach accorded with the Ninth Circuit’s); 
Pettiford, 442 F.3d at 918 n.7 (relying upon Ninth 
Circuit precedent). 

 The opinions below also discussed many of these 
cases. In its original opinion, the Tenth Circuit panel 
considered both sides of the split and rejected the 
majority’s position. It agreed with the result, but not 
the reasoning, of the minority. Initially, it held that 
the relevant issue was not the likelihood of ultimate 
redress, but the habeas court’s inability to dictate a 
reduction in supervised release. App. 17a. When the 
Tenth Circuit denied rehearing en banc, the panel 
amended its opinion, retreating from this more ex-
treme position to the minority’s and focusing on the 
speculativeness of ultimate relief. App. 7a. This 
deliberate amendment demonstrates that the Tenth 
Circuit has reconsidered and reaffirmed its holding, 
and the denial of rehearing en banc confirms that it 
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will not reconsider its position. Only this Court can 
resolve the entrenched conflict and bring uniformity 
to this area of law. 

 
II. THE JUSTICIABILITY OF SENTENCE 

CHALLENGES AFTER RELEASE FROM 
CUSTODY IS AN IMPORTANT, RECUR-
RING ISSUE 

 This case presents an important and recurring 
issue for this Court’s consideration. Most federal 
prison inmates are sentenced to terms of supervised 
release. U.S. SENTENCING COMM’N, FEDERAL OFFENDERS 
SENTENCED TO SUPERVISED RELEASE 49-50 (2010) 
(reporting that 95% of imprisoned felons and class A 
misdemeanants are sentenced to supervised release). 
Undoubtedly, many of these inmates are released 
while their federal habeas challenges remain pend-
ing. Those sentenced to supervised release should 
serve only as long as necessary, because supervised 
release imposes a “substantial restriction of freedom.” 
Gall v. United States, 552 U.S. 38, 48 (2007) (internal 
quotation marks omitted). Here, for instance, while 
he is on supervised release, Mr. Rhodes cannot freely 
travel for work or visit his children or grandchildren 
without the government’s permission. 

 Each year, tens of thousands of inmates are 
routinely transferred to halfway houses as they near 
the end of their sentences. AUDIT DIV., U.S. DEP’T OF 
JUSTICE, AUDIT OF THE FEDERAL BUREAU OF PRISONS’ 
FURLOUGH PROGRAM 5 exhibit 1-1 (2010). Many more 
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are transferred for other reasons, such as to receive 
drug treatment. Alan Ellis & J. Michael Henderson, 
Early Release from Custody, CRIM. JUST., Fall 2003, at 
56, 56-57. Some of those transfers occur within the 
same judicial circuit, while others (as here) cross 
circuits.  

 The persistence of the circuit split leads to arbi-
trary and inconsistent outcomes across the country, 
illustrated by cases in which inmates win or lose 
solely because they were transferred from a majority- 
to a minority-rule circuit or vice versa. Here, for 
instance, Mr. Rhodes first filed his habeas petition in 
Arizona, where he would have benefitted from the 
more favorable Ninth Circuit rule. However, because 
he was transferred to New Mexico and re-filed his 
petition there, he now faces the Tenth Circuit’s unfa-
vorable rule treating his petition as moot.3 Thus, the 
question presented is a recurring one of great im-
portance and warrants this Court’s review. 

 

 
 3 There is also a potential concern that prison officials could 
order inter-circuit transfers for reasons that are arbitrary, 
capricious, or worse. See STEPHEN R. SADY & LYNN DEFFFEBACH, 
OFFICE OF THE FED. PUB. DEFENDER, DIST. OF OR., UPDATE ON 
BOP ISSUES AFFECTING CLIENTS BEFORE AND AFTER SENTENCING 6 
(2007), available at http://www.fd.org/pdf_lib/SAW%20Bureau.pdf 
(claiming that the BOP began a “concerted policy of mooting 
cases” by transferring prisoners who filed suits to state boot 
camps, insulating its decision to terminate the federal boot camp 
program from judicial review). 
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III. THE TENTH CIRCUIT ERRED IN HOLD-
ING THAT THE HABEAS PETITION WAS 
MOOT 

 The decision below erred in holding that § 2241 
habeas petitions challenging the computation of 
sentences are mooted, as a matter of law, when 
prisoners are released from physical custody. A favor-
able ruling on Mr. Rhodes’s petition would improve 
his prospects of shortening his term of supervised 
release and thus of redressing his injury. As this 
Court held in Johnson, a ruling of over-incarceration 
is an “equitable consideration[ ]  of great weight” in a 
later § 3583(e) motion to shorten a term of supervised 
release. 529 U.S. at 60; see also United States v. 
Blackburn, 461 F.3d 259, 268 (2d Cir. 2006) 
(Sotomayor, J., dissenting) (“The majority acknowl-
edges that the district court could reduce Blackburn’s 
supervised-release term at resentencing under John-
son and Barresi, and we therefore agree that chal-
lenges such as Blackburn’s are not always moot.”). 

 The adjudication that Mr. Rhodes seeks resem-
bles a declaratory judgment or quiet title action, each 
of which resolves predicate legal issues without 
awarding ultimate relief. A plaintiff can seek declara-
tory relief because “[a] declaratory judgment can then 
be used as a predicate to further relief, including an 
injunction.” Powell v. McCormack, 395 U.S. 486, 499 
(1969). Similarly, courts in quiet title actions declare 
whether the plaintiff rightly holds title to property. 
Though declaratory judgments and quiet title decla-
rations bring no immediate consequences, they 
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receive preclusive effect and thereby contribute to 
ultimate relief. See RESTATEMENT (SECOND) OF JUDG-

MENTS § 33 (1982). Likewise, if a habeas court ruled 
for Mr. Rhodes on his over-incarceration claim, issue 
preclusion would collaterally estop the government 
from relitigating that issue before the sentencing 
court. Contrary to what the court below held, that 
effect is not speculative, but rather is strongly sup-
ported if not dictated by this Court’s precedent in 
Johnson. 

 Although the sentencing court would not be 
required to grant Mr. Rhodes ultimate relief as a 
result of the habeas court’s decision, its discretion 
over that ultimate relief does not make the petition 
non-justiciable, just as it does not in immigration law. 
In that field, the Attorney General often retains 
discretion to grant or deny immigration relief, but a 
court may nevertheless rule on a threshold question, 
such as whether such relief is even available. In such 
cases, a petitioner may seek a declaration that he is 
statutorily eligible for relief. That legal issue is 
justiciable in federal court regardless of the Attorney 
General’s discretion over the ultimate relief. See, e.g., 
INS v. St. Cyr, 533 U.S. 289, 325-26 (2001) (finding 
that aliens who committed pre-1996 crimes would 
remain eligible for waivers of deportation at the 
Attorney General’s discretion). Thus, even when third 
parties retain discretion over whether to award 
ultimate relief, suits seeking legal determinations 
that bear on that discretion are justiciable. 
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IV. THIS CASE IS AN EXCELLENT VEHICLE 

 This case offers an excellent vehicle for resolving 
the question presented. Mr. Rhodes timely and con-
sistently raised the issue below. The court of appeals 
squarely rested its holding on this issue alone, explic-
itly acknowledging the circuit split and taking the 
minority side.  

 Further, the question presented will remain 
justiciable throughout this Court’s review. Mr. 
Rhodes’s term of supervised release extends until 
September 2020, leaving ample time to adjudicate the 
issue. His future § 3583(e) challenge to the length of 
his supervised release can also be adjudicated in the 
sentencing court to its conclusion. Unlike a number of 
other cases, in which habeas petitions risk being 
mooted by the expiration of short supervised-release 
terms, there is no risk that Mr. Rhodes’s ten-year 
supervised-release term will expire before his § 2241 
and § 3583(e) petitions are adjudicated. See, e.g., 
Brief for the United States in Opposition at 19, 
Burkey v. Marberry, 130 S. Ct. 458 (2009) (No. 08-
1428), 2009 WL 3006227, at *19 (claiming that “this 
case presents a poor vehicle for further review” be-
cause petitioner should instead proceed to litigate his 
§ 3583(e) motion “while he still has time before his 
three-year term of supervised release expires”); see 
also Levine, 455 F.3d at 76 (petitioner serving three-
year supervised-release term); Larson, 417 F.3d at 
744 (same); United States v. Verdin, 243 F.3d 1174, 
1176-77 (9th Cir. 2001) (same). 
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 Furthermore, if Mr. Rhodes succeeds on this 
§ 2241 habeas petition, that success may well influ-
ence the district court in a § 3583 petition to reduce 
Mr. Rhodes’s supervised-release term. Mr. Rhodes 
received the statutory minimum and guideline maxi-
mum of ten years’ supervised release at a time when 
the guidelines were binding, and there were no 
discretionary factors to consider in imposing this 
term. See 21 U.S.C. § 841(b)(1)(A); U.S. SENTENCING 
GUIDELINES MANUAL § 5D1.2(a) (1993) (specifying that 
the maximum term of supervised release equals the 
greater of the statutory minimum term or five years). 
Had Mr. Rhodes’s initial sentence reflected credit for 
his post-arrest incarceration, his supervised-release 
term would definitely be set to expire before Septem-
ber 2020. Given this fact, and that Mr. Rhodes (who is 
now 62) will be 70 years old in 2020, a district court 
would likely find that it need not continue supervised 
release for eight more years to deter crime, protect 
the public, or rehabilitate Mr. Rhodes. See 18 U.S.C. 
§ 3583(e) (listing these as the primary substantive 
factors in reevaluating supervised-release terms). 
Thus, it is especially likely that a favorable ruling for 
Mr. Rhodes would lead a sentencing court to reduce 
Mr. Rhodes’s term of supervised release. 

 Finally, the facts here showcase the arbitrariness 
of the minority rule. Against the odds as a pro se 
petitioner, Mr. Rhodes successfully navigated the 
procedural requirements for maintaining a habeas 
petition. He did everything correctly, but is now 
barred only because the BOP transferred him from 
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Arizona (in the Ninth Circuit) to New Mexico (in the 
Tenth) and he refiled his petition there. Had he 
maintained his original petition in the District of 
Arizona instead of dismissing and refiling it in the 
District of New Mexico, he would have benefitted 
from the more favorable Ninth Circuit rule. These 
specific facts highlight the arbitrariness of the minor-
ity rule, as identically situated petitioners in different 
circuits have their day in court or not based solely on 
where they have been incarcerated or transferred. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, this Court should 
grant the petition for a writ of certiorari. 
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LUCERO, Circuit Judge. 

----------------------------------------------------------------------- 

 David Thomas Rhodes appeals the district court’s 
order dismissing his 28 U.S.C. § 2241 petition as 
moot. Rhodes’ petition challenges only the length of 
his prison sentence. But he concedes he is no longer 
in prison. Although he remains subject to a long term 
of supervised release, this court cannot issue a judg-
ment on his § 2241 petition that will shorten his 
supervised release term. Exercising jurisdiction un-
der 28 U.S.C. § 1291, and reviewing de novo, see 
Faustin v. City & County of Denver, 268 F.3d 942, 947 
(10th Cir. 2001), we affirm. 

 
I 

 Rhodes was convicted on drug-related charges in 
1993, and sentenced to twenty years’ imprisonment 
and ten years’ supervised release. He filed this § 2241 
petition in 2010, challenging the Federal Bureau of 
Prisons’ calculation of his sentence. After discovering 
that Rhodes was no longer in prison, the district court 
ordered him to show cause why his § 2241 petition 
should not be dismissed as moot. Rhodes conceded 
that he was no longer incarcerated, but claimed he 
could still challenge his sentence. He argued that, 
had his sentence been shorter, he would have started 
his term of supervised release earlier, and was con-
sequently “suffering from collateral consequences 
from conviction adequate to meet Article III’s injury 
in fact requirement.” The district court dismissed the 
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petition as moot, concluding that even if Rhodes’ 
argument were correct, the court had no authority to 
shorten the length of his supervised release. 

 
II 

 Federal judicial power is limited by the Constitu-
tion to “Cases” and “Controversies,” U.S. Const. art. 
III, § 2, and the case-or-controversy limitation under-
pins both standing and mootness jurisprudence. 
Friends of the Earth v. Laidlaw Envtl. Servs., 528 
U.S. 167, 180 (2000). A case becomes moot when a 
plaintiff no longer suffers “actual injury that can be 
redressed by a favorable judicial decision.” Iron 
Arrow Honor Soc’y v. Heckler, 464 U.S. 67, 70 (1983).  

 Rhodes has completed his prison sentence. To the 
extent that he seeks a shorter term of imprisonment, 
it is obviously no longer possible to provide such 
relief. But release from prison does not necessarily 
moot a habeas petition. See, e.g., Carafas v. LaVallee, 
391 U.S. 234, 237-38 (1968). Insofar as an ex-prisoner 
continues to suffer “collateral consequences” from a 
conviction, the habeas petitioner retains “a substan-
tial stake in the judgment of conviction which sur-
vives the satisfaction of the sentence imposed on 
him.” Id. at 237 (quotation omitted). Being on super-
vised release can amount to a collateral consequence 
“because the defendant’s liberty is affected by on- 
going obligations to comply with supervised release 
conditions and restrictions.” United States v. Vera-
Flores, 496 F.3d 1177, 1180 (10th Cir. 2007). Thus, “a 
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defendant who has served his term of imprisonment 
but is still serving a term of supervised release may 
challenge his sentence if his unexpired term of super-
vised release could be reduced or eliminated by a 
favorable appellate ruling.” Id.  

 We agree that Rhodes may continue to assert an 
actual injury so long as he remains subject to super-
vised release. This is not the problem with his § 2241 
petition. The question is not whether the petition, 
which challenges only the calculation of Rhodes’ 
prison sentence, asserts a collateral consequence, but 
whether it asserts a redressable collateral conse-
quence. 

 
A 

 Whether to grant a motion to terminate a term 
of supervised release under 18 U.S.C. § 3583(e)(1) is 
a matter of sentencing court discretion. See United 
States v. Lowe, 632 F.3d 996, 998 (7th Cir. 2011). 
Section 3583(e)(1) gives the sentencing court exclu-
sive authority to “terminate a term of supervised 
release and discharge the defendant released at any 
time after the expiration of one year of supervised 
release . . . if [the court] is satisfied that such action 
is warranted by the conduct of the defendant released 
and the interest of justice.” United States Supreme 
Court precedent, moreover, clearly prohibits habeas 
courts – including this court and the district court 
below – from modifying a supervised release term to 
make up for a too-long prison sentence. See United 
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States v. Johnson, 529 U.S. 53, 59-60 (2000); Craw-
ford v. Booker, No. 99-3121, 2000 WL 1179782, at *2 
(10th Cir. Aug. 21, 2000) (unpublished).  

 But Rhodes advances a different argument for 
relief: Although we cannot directly shorten Rhodes’ 
term of supervised release, he asks that we declare 
that the sentence he served was excessive as a matter 
of law. Such a declaration might bolster his eventual 
§ 3583(e)(1) petition asking the sentencing court to 
shorten his term of supervised release. As it turns 
out, our sister circuits are split on whether such an 
argument defeats mootness. 

 
B 

 In Johnson v. Pettiford, which involved a § 2241 
petitioner in the same situation as Rhodes, the Fifth 
Circuit explained (without further analysis) that “the 
possibility that the district court may alter [the pe-
titioner’s] period of supervised release pursuant to 
[§ 3583(e)(1)], if it determines that he has served 
excess prison time, prevents [the] petition from being 
moot.” 442 F.3d 917, 918 (5th Cir. 2006) (per curiam). 
Similarly, in Reynolds v. Thomas, the Ninth Circuit 
held (also without analysis) that an allegation of 
“over-incarceration” presented in a § 2241 petition 
was not moot because a district court “could consider 
[the excess prison time] under [§ 3583(e)(1)] as a 
factor weighing in favor of reducing the term of su-
pervised release.” 603 F.3d 1144, 1148 (9th Cir. 2010). 
And in Cleckler v. United States, the Eleventh Circuit 
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was even more laconic, resolving the matter with the 
statement that the petitioner’s federal habeas claim 
“is not moot because he is still serving his supervised 
release term and that term could change if he pre-
vailed on appeal,” 410 F. App’x 279, 283 (11th Cir. 
2011) (unpublished), while declining to explain just 
how the supervised release term could be modified in 
light of Johnson, 529 U.S. at 59. 

 An opposite conclusion was reached by the Third 
Circuit in Burkey v. Marberry, 556 F.3d 142, 144-45 
(3d Cir. 2009). The panel explained that whether a 
particular collateral consequence is sufficient to de-
feat mootness turns on “the likelihood that a favor-
able decision would redress the injury or wrong.” Id. 
at 148 (citing Spencer v. Kemna, 523 U.S. 1, 14-16 
(1998)) (quotation omitted). By analogy to Spencer, in 
which “the Court rejected numerous collateral conse-
quences proffered by the petitioner because they were 
no more than ‘a possibility rather than a certainty or 
even a probability,’ or pure speculation,” the Third 
Circuit dismissed the § 2241 petition as moot because 
“[t]he ‘likely’ outcome here is not that the District 
Court’s order will cause the sentencing court . . . 
to reduce [the petitioner’s] term of supervised re-
lease.” Burkey, 556 F.3d at 148. Instead, to get the 
relief he wanted, the petitioner would have to file a 
§ 3583(e)(1) motion in his sentencing court, a motion 
which the sentencing court had broad discretion to 
grant or deny. Burkey, 556 F.3d at 148-49. “The pos-
sibility that the sentencing court will use its discre-
tion to modify the length of [the] term of supervised 
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release under [§] 3583(e) . . . is so speculative that 
any decision on the merits [of the § 2241 petitioner’s 
challenge to his sentence] by the District Court would 
be merely advisory and not in keeping with Article 
III’s restriction of power.” Burkey, 556 F.3d at 149. 

 In an unpublished decision, the District of Co-
lumbia Circuit recently followed Burkey. See United 
States v. Bundy, 391 F. App’x 886, 887 (D.C. Cir. 
2010) (unpublished) (“The prospect that our resolu-
tion of the [§ 2241 petitioner’s] instant appeal [chal-
lenging his sentence] will influence the district court 
to exercise its discretion to terminate [his] supervised 
release under § 3583(e)(1) is so speculative that any 
decision on the merits would be merely advisory. . . .” 
(quotation omitted)). 

 
C 

 We agree with the result suggested by the Third 
and District of Columbia Circuits. “A case is moot 
if events have so transpired that the decision will 
neither presently affect the parties’ rights nor have 
a more-than-speculative chance of affecting them in 
the future.” Transwestern Pipeline v. FERC, 897 F.2d 
570, 575 (D.C. Cir. 1990) (citation omitted); see also 
Laidlaw Envtl. Servs., 528 U.S. at 180 (2000). This 
court can no longer issue a judgment that has a more-
than-speculative chance of affecting Rhodes’ rights. 
We cannot modify his sentence now that it has been 
completed. And we are not allowed to give him a 
judicial make-up call by shortening his supervised 
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release term. See Johnson, 529 U.S. at 59. As Rhodes 
concedes, the best this court could do for him would 
be to declare that he spent longer in prison than he 
should have. It is merely speculative, however, that 
such a declaration could redress Rhodes’ injury. 

 Rhodes’ ability to obtain modification under the 
supervised release statute remains wholly within the 
discretion of the sentencing court. In making this 
discretionary determination, a sentencing court con-
siders a variety of factors under § 3553(a). See 
§ 3583(e). If Rhodes did in fact serve too much time 
in prison, a sentencing court might also place weight 
on that equitable consideration. But the court could 
nevertheless conclude, for example, that Rhodes 
would benefit from additional substance abuse treat-
ment and therefore refuse to terminate his supervised 
release – even in light of an over-long sentence. In 
other words, at this point it is entirely speculative 
whether a declaration from this court stating that 
Rhodes’ sentence was excessive will aid him in the 
future. See United States v. Juvenile Male, 131 S.Ct. 
2860, 2864 (2011) (per curiam) (“[A] favorable deci-
sion in this case might serve as a useful precedent for 
respondent in a hypothetical [future] lawsuit. . . . But 
this possible, indirect benefit in a future lawsuit 
cannot save this case from mootness.”). 

 
III 

 Rhodes can ask for a shorter term of super- 
vised release. But to do so he must file a § 3583(e)(1) 
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petition. This habeas petition, challenging only his 
sentence, is moot. The district court’s order dismiss-
ing Rhodes’ § 2241 petition for that reason is AF-
FIRMED. 
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---------------------------------------------------------------------------------------------------------------------------- 

Before LUCERO, EBEL, and GORSUCH, Circuit 
Judges. 

---------------------------------------------------------------------------------------------------------------------------- 

LUCERO, Circuit Judge. 

---------------------------------------------------------------------------------------------------------------------------- 

 David Thomas Rhodes appeals the district court’s 
order dismissing his 28 U.S.C. § 2241 petition as 
moot.1 Rhodes’ petition challenges only the length of 
his prison sentence. But he concedes he is no longer 
in prison. Although he remains subject to a long term 
of supervised release, this court cannot issue a judg-
ment on his § 2241 petition that will shorten his 
supervised release term. Exercising jurisdiction 
under 28 U.S.C. § 1291, and reviewing de novo, see 
Faustin v. City & County of Denver, 268 F.3d 942, 947 
(10th Cir. 2001), we affirm. 

 
I 

 Rhodes was convicted on drug-related charges in 
1993, and sentenced to twenty years’ imprisonment 

 
 1 We liberally construe Rhodes’ pleadings because he 
proceeds pro se. See Hall v. Bellmon, 935 F.2d 1106, 1110 (10th 
Cir. 1991). But this pro se petition does not demand solicitous 
reading. Rhodes understands the law, writes exceptionally 
clearly, and has advanced his federal habeas claims in a thor-
oughly lawyerly manner. 
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and ten years’ supervised release. He filed this § 2241 
petition in 2010, challenging the Federal Bureau of 
Prisons’ calculation of his sentence. After discovering 
that Rhodes was no longer in prison, the district court 
ordered him to show cause why his § 2241 petition 
should not be dismissed as moot. Rhodes conceded 
that he was no longer incarcerated, but claimed he 
could still challenge his sentence. He argued that, 
had his sentence been shorter, he would have started 
his term of supervised release earlier, and was conse-
quently “suffering from collateral consequences from 
conviction adequate to meet Article III’s injury in fact 
requirement.” The district court dismissed the peti-
tion as moot, concluding that even if Rhodes’ argu-
ment were correct, the court had no authority to 
shorten the length of his supervised release. 

 
II 

 Federal judicial power is limited by the Constitu-
tion to “Cases” and “Controversies,” U.S. Const. art. 
III, § 2, and the case-or-controversy limitation under-
pins both standing and mootness jurisprudence. 
Friends of the Earth v. Laidlaw Envtl. Servs., 528 
U.S. 167, 180 (2000). Thus a case is moot unless, 
among other things, a plaintiff has “suffered some 
actual injury that can be redressed by a favorable 
judicial decision.” Iron Arrow Honor Soc’y v. Heckler, 
464 U.S. 67, 70 (1983).  

 Rhodes has been released from prison. That does 
not necessarily moot his habeas petition. See, e.g., 
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Carafas v. LaVallee, 391 U.S. 234, 237-38 (1968). 
Insofar as an exprisoner continues to suffer “collat-
eral consequences” from a conviction, his habeas 
corpus challenge to that conviction is not moot – the 
habeas petitioner retains “a substantial stake in the 
judgment of conviction which survives the satisfac-
tion of the sentence imposed on him.” Id. at 237 
(quotation omitted). Being on supervised release can 
amount to a collateral consequence, “because the 
defendant’s liberty is affected by ongoing obligations 
to comply with supervised release conditions and 
restrictions.” United States v. Vera-Flores, 496 F.3d 
1177, 1180 (10th Cir. 2007). Thus, “a defendant who 
has served his term of imprisonment but is still 
serving a term of supervised release may challenge 
his sentence if his unexpired term of supervised 
release could be reduced or eliminated by a favorable 
appellate ruling.” Id. 

 Rhodes relies on this very argument in his at-
tempt to defeat mootness. But Rhodes’ release from 
prison is not the problem with his § 2241 petition. 
The question is not whether the petition, which 
challenges only the calculation of Rhodes’ prison 
sentence, asserts a collateral consequence, but 
whether it asserts a redressable collateral conse-
quence. 

 
A 

 To the extent that Rhodes’ challenge to his prison 
sentence asks for a shorter term of imprisonment, it 
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is obviously moot now that he has been released from 
prison. But Rhodes advances a different argument for 
relief – that a favorable decision on his § 2241 peti-
tion might bolster his eventual request for shortened 
supervised release under 18 U.S.C. § 3583(e)(1). 

 Section 3583(e)(1) gives a federal district court 
the authority to “terminate a term of supervised 
release and discharge the defendant released at any 
time after the expiration of one year of supervised 
release . . . if [the court] is satisfied that such action 
is warranted by the conduct of the defendant released 
and the interest of justice.” Whether to grant a mo-
tion to terminate a term of supervised release under 
§ 3583(e)(1) is a matter of district court discretion. 
See United States v. Lowe, 632 F.3d 996, 998 (7th Cir. 
2011).  

 In his § 2241 petition, Rhodes argues only that 
his sentence was improperly calculated. Even if that 
assertion is correct, United States Supreme Court 
precedent clearly prohibits us from modifying a 
supervised release term to make up for a too-long 
prison sentence. See United States v. Johnson, 529 
U.S. 53, 59 (2000); Crawford v. Booker, 2000 WL 
1179782, at *2 (10th Cir. Aug. 21, 2000) (un-
published). Nevertheless, the argument goes, al-
though we cannot directly shorten Rhodes’ term of 
supervised release, we can give him ammunition for 
his eventual § 3583(e)(1) petition by proclaiming that 
he was in prison longer than he should have been. 
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 As it turns out, our sister circuits are split on 
whether such an argument defeats mootness. 

 
B 

 In Johnson v. Pettiford, which involved a § 2241 
petitioner in the same situation as Rhodes, the Fifth 
Circuit explained (without further analysis) that “the 
possibility that the district court may alter [the 
petitioner’s] period of supervised release pursuant to 
[§ 3583(e)(1)], if it determines that he has served 
excess prison time, prevents [the] petition from being 
moot.” 442 F.3d 917, 918 (5th Cir. 2006) (per curiam). 
Similarly, in Reynolds v. Thomas, the Ninth Circuit 
held (also without analysis) that an allegation of 
“over-incarceration” presented in a § 2241 petition 
was not moot because a district court “could consider 
[the excess prison time] under [§ 3583(e)(1)] as a 
factor weighing in favor of reducing the term of 
supervised release.” 603 F.3d 1144, 1148 (9th Cir. 
2010). And in Cleckler v. United States, the Eleventh 
Circuit was even more laconic, resolving the matter 
with the statement that the petitioner’s federal 
habeas claim “is not moot because he is still serving 
his supervised release term and that term could 
change if he prevailed on appeal,” 410 F. App’x 279, 
283 (11th Cir. 2011) (unpublished), while declining to 
explain just how the supervised release term could be 
modified in light of Johnson, 529 U.S. at 59. 

 An opposite conclusion was reached by the Third 
Circuit in Burkey v. Marberry, 556 F.3d 142, 144-45 
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(3d Cir. 2009). The panel explained that whether a 
particular collateral consequence is sufficient to 
defeat mootness turns on “the likelihood that a favor-
able decision would redress the injury or wrong.” Id. 
at 148 (citing Spencer v. Kemna, 523 U.S. 1, 14-16 
(1998)) (quotation omitted). By analogy to Spencer, in 
which “the Court rejected numerous collateral conse-
quences proffered by the petitioner because they were 
no more than ‘a possibility rather than a certainty or 
even a probability,’ or pure speculation,” the Third 
Circuit dismissed the § 2241 petition as moot because 
“[t]he ‘likely’ outcome here is not that the District 
Court’s order will cause the sentencing court . . . to 
reduce [the petitioner’s] term of supervised release.” 
Burkey, 556 F.3d at 148. Instead, to get the relief he 
wanted, the petitioner would have to file a 
§ 3583(e)(1) motion in his sentencing court, a motion 
which the sentencing court had broad discretion to 
grant or deny. Burkey, 556 F.3d at 148-49. “The 
possibility that the sentencing court will use its 
discretion to modify the length of [the] term of super-
vised release under [§] 3583(e) . . . is so speculative 
that any decision on the merits [of the § 2241 peti-
tioner’s challenge to his sentence] by the District 
Court would be merely advisory and not in keeping 
with Article III’s restriction of power.” Burkey, 556 
F.3d at 149. 

 In an unpublished decision, the District of Co-
lumbia Circuit recently followed Burkey. See United 
States v. Bundy, 391 F. App’x 886, 887 (D.C. Cir. 2010) 
(unpublished) (“The prospect that our resolution of 
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the [§ 2241 petitioner’s] instant appeal [challenging 
his sentence] will influence the district court to 
exercise its discretion to terminate [his] supervised 
release under § 3583(e)(1) is so speculative that any 
decision on the merits would be merely advisory. . . .” 
(quotation omitted)). 

 
C 

 We agree with the result suggested by the Third 
and District of Columbia Circuits, that Rhodes’ § 2241 
petition does not assert a redressable injury. But we 
base our conclusion on a somewhat different ra-
tionale. 

 In this case, whether Rhodes’ eventual success in 
a § 3583(e)(1) petition is “likely” or “speculative” is 
immaterial. What matters is that the injury he com-
plains of (his excessive sentence) is not redressable 
because neither this court nor the district court below 
can issue a judgment that would remedy the harm he 
allegedly suffered. An issue is moot if it is “impossible 
for the court to grant any effectual relief whatsoever 
. . . to a prevailing party.” United States v. Hahn, 359 
F.3d 1315, 1323 (10th Cir. 2004) (quotation omitted); 
see also Iron Arrow Honor Soc’y, 464 U.S. at 70 (if a 
favorable decision cannot redress any complained-of 
injury, a case is moot).  

 It is on redressability that Rhodes’ § 2241 peti-
tion fails. He challenges only the length of his prison 
sentence. We cannot modify that sentence now that it 
has been completed. And we are not allowed to give 



18a 

him a judicial make-up call by shortening his super-
vised release term. See Johnson, 529 U.S. at 59. 
Accordingly, the best this court could do for him 
would be to declare that he spent longer in prison 
than he should have. That is, all we could do is enter 
an advisory opinion. That is not enough to satisfy 
Article III. 

 Rhodes has not asked a district court to reduce 
his term of supervised release under § 3583(e)(1).2 
Rhodes merely asserts that, if he were to pursue such 
a remedy, it might be helpful for him to have some-
thing from us saying his sentence was too long. In 
other words, at this point it is entirely speculative 
whether anything we do will aid Rhodes in the future. 
But Rhodes’ petition overlooks the principle that to 
defeat mootness “it must be the effect of the court’s 
judgment on the defendant that redresses the plain-
tiff ’s injury, whether directly or indirectly.” Nova 
Health Sys. v. Gandy, 416 F.3d 1149, 1159 (10th Cir. 
2005) (citations omitted and emphasis added). 

If courts may simply assume that everyone 
. . . will honor the legal rationales that un-
derlie their decrees, then redressability will 
always exist. Redressability requires that 
the court be able to afford relief through the 
exercise of its power, not through the persua-
sive or even awe-inspiring effect of the opin-
ion explaining the exercise of its power. 

 
 2 In fact, he has not even been out of prison for a year, so 
cannot make such a request until September. See § 3583(e)(1). 
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Id. (quoting Franklin v. Massachusetts, 505 U.S. 788, 
825 (1992) (Scalia, J., concurring)) (emphasis added); 
see also United States v. Juvenile Male, No. 09-940 
(U.S. June 27, 2011) (per curiam) (“[A] a favorable 
decision in this case might serve as a useful prece-
dent for respondent in a hypothetical [future] law-
suit. . . . But this possible, indirect benefit in a future 
lawsuit cannot save this case from mootness.”). 

 In resolving Rhodes’ § 2241 petition, which 
challenges only the length of his sentence, we can say 
some things that might eventually help him. But we 
cannot do anything to help him – regarding his 
sentence, there is no judgment we can render that 
would assist him in a future challenge to his super-
vised release. And that is the distinction that mat-
ters. “[A]ny opinion [from this court] as to the legality 
of the [sentence] would be advisory.” City of Erie v. 
Pap’s A.M., 529 U.S. 277, 287 (2000). 

 
III 

 Rhodes will get a chance to ask for a shorter term 
of supervised release. But he must ask for a judgment 
concerning his supervised release – in other words, he 
must file a § 3583(e)(1) petition (or a separate § 2241 
petition challenging his supervised release). This 
habeas petition, challenging only his sentence, is 
moot. The district court’s order dismissing Rhodes’ 
§ 2241 petition for that reason is AFFIRMED. 
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DISTRICT COURT ORDER 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
DAVID THOMAS RHODES, 

    Petitioner, 

v. 

DAN JUDISCAK, Regional Vice 
President, Dismas Charities, Inc., 

    Respondent. 

No. Civ. 
10-0501 JH/RHS 

 
ORDER OF DISMISSAL 

(Filed Dec. 2, 2010) 

 THIS MATTER comes before the Court on con-
sideration of the Magistrate Judge’s Order to Show 
Cause (“Order”), filed October 21, 2010 [Doc. 23]. 
The Magistrate Judge noted that Petitioner David 
Thomas Rhodes has apparently been released from 
incarceration and directed Petitioner Rhodes to show 
cause why his Petition under 28 U.S.C. § 2241 for a 
Writ of Habeas Corpus (“Petition”) should not be 
dismissed without prejudice as moot. Petitioner filed 
a response to the Order on November 24, 2010. (See 
Petitioner’s Response to Order to Show Cause (“Re-
sponse”) [Doc. 26]). Having reviewed the Magistrate 
Judge’s show cause order and Petitioner’s response, 
the Court concludes that Petitioner has not shown 
cause why his Petition should not be dismissed with-
out prejudice as moot. 
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 In his Response, Petitioner concedes that he “has 
been released from BOP custody to a term of Super-
vised Release. . . .” (Response at 2). Nevertheless, 
Petitioner contends that he continues to suffer from 
“a concrete and continuing injury” as a result of an 
alleged computational error, because “Petitioner’s 
term of Supervised Release was delayed from start-
ing.” (Response at 4). Thus, Petitioner apparently 
seeks to reduce his term of supervised release by the 
allegedly excess time he spent incarcerated. However, 
“even if Mr. [Rhodes’s] legal argument was successful, 
this court could not shorten the length of his super-
vised release term.” Crawford v. Booker, 229 F.3d 
1162, 2000 WL 1179792, at *2 (10th Cir. Aug. 21, 
2000) (unpublished) (citation omitted); see United 
States v. Johnson, 120 S.Ct. 1114, 1119 (2000) (con-
cluding that 18 U.S.C. § 3624(e) “by its own necessary 
operation, does not reduce the length of a supervised 
release term by reason of excess time served in pris-
on”). Moreover, the Court is not aware of any other 
collateral consequences that would defeat mootness 
in this case. Accordingly, this civil proceeding will be 
dismissed without prejudice as moot. 

 WHEREFORE, 

 IT IS ORDERED that the Petition under 28 
U.S.C. § 2241 for a Writ of Habeas Corpus [Doc. 1] is 
dismissed without prejudice as moot and this civil 
proceeding is dismissed. 
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 IT IS FURTHER ORDERED that any pending 
motions are denied as moot. 

 /s/ Judith C. Herrera
  UNITED STATES

 DISTRICT JUDGE 
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ORDER DENYING REHEARING EN BANC 

UNITED STATES COURT OF APPEALS 
TENTH CIRCUIT 

----------------------------------------------------------------------- 
 
DAVID THOMAS RHODES, 

  Petitioner-Appellant, 

v. 

DAN JUDISCAK, Regional Vice 
President, Dismas Charities, Inc., 

  Respondent-Appellee. 

No. 10-2268 

 
----------------------------------------------------------------------- 

ORDER 
----------------------------------------------------------------------- 

(Filed Jan. 23, 2012) 

Before LUCERO, EBEL, and GORSUCH, Circuit 
Judges. 

----------------------------------------------------------------------- 

 This matter is before the court on appellant’s 
petition for rehearing en banc. The original panel 
members have determined that sua sponte amend-
ment of our original opinion is in order. Therefore, an 
amended decision is attached. The Clerk is directed to 
reissue the decision as amended nunc pro tunc to 
July 27, 2011. 

 The request for en banc consideration was circu-
lated to all the judges of the court who are in regular 
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active service. No judge called for a poll. Accordingly, 
appellant’s request for en banc review is denied. 

 Entered for the Court

 /s/ Elisabeth A. Shumaker
  Elisabeth A. Shumaker,

 Clerk 
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Article III, § 2, cl. 1 of the U.S. Constitution 
provides (bracketed material largely repealed by U.S. 
Const. amend. XI):  

The judicial Power shall extend to all Cases, in 
Law and Equity, arising under this Constitution, 
the Laws of the United States, and Treaties 
made, or which shall be made, under their Au-
thority; – to all Cases affecting Ambassadors, 
other public Ministers and Consuls; – to all Cases 
of admiralty and maritime Jurisdiction; – to Con-
troversies to which the United States shall be a 
Party; – to Controversies between two or more 
States; – [between a State and Citizens of anoth-
er State;] – between Citizens of different States, 
– between Citizens of the same State claiming 
Lands under Grants of different States, [and be-
tween a State, or the Citizens thereof, and for-
eign States, Citizens, or Subjects]. 
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Title 18, United States Code, § 3583(e) provides: 

18 U.S.C. § 3583. Inclusion of a term of super-
vised release after imprisonment. 

(e) Modification of conditions or revocation. – 
The court may, after considering the factors set forth 
in section 3553(a)(1), (a)(2)(B), (a)(2)(C), (a)(2)(D), 
(a)(4), (a)(5), (a)(6), and (a)(7) – 

(1) terminate a term of supervised release and 
discharge the defendant released at any time af-
ter the expiration of one year of supervised re-
lease, pursuant to the provisions of the Federal 
Rules of Criminal Procedure relating to the modi-
fication of probation, if it is satisfied that such 
action is warranted by the conduct of the defen-
dant released and the interest of justice; 

(2) extend a term of supervised release if less 
than the maximum authorized term was previ-
ously imposed, and may modify, reduce, or en-
large the conditions of supervised release, at any 
time prior to the expiration or termination of the 
term of supervised release, pursuant to the pro-
visions of the Federal Rules of Criminal Proce-
dure relating to the modification of probation and 
the provisions applicable to the initial setting of 
the terms and conditions of post-release supervi-
sion; 

(3) revoke a term of supervised release, and re-
quire the defendant to serve in prison all or part 
of the term of supervised release authorized by 
statute for the offense that resulted in such term 
of supervised release without credit for time 
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previously served on postrelease supervision, if 
the court, pursuant to the Federal Rules of 
Criminal Procedure applicable to revocation of 
probation or supervised release, finds by a pre-
ponderance of the evidence that the defendant 
violated a condition of supervised release, except 
that a defendant whose term is revoked under 
this paragraph may not be required to serve on 
any such revocation more than 5 years in prison 
if the offense that resulted in the term of super-
vised release is a class A felony, more than 3 
years in prison if such offense is a class B felony, 
more than 2 years in prison if such offense is a 
class C or D felony, or more than one year in any 
other case; or 

(4) order the defendant to remain at his place of 
residence during nonworking hours and, if the 
court so directs, to have compliance monitored by 
telephone or electronic signaling devices, except 
that an order under this paragraph may be im-
posed only as an alternative to incarceration. 
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Title 28, United States Code, § 2241 provides: 

28 U.S.C. § 2241. Power to grant writ 

(a) Writs of habeas corpus may be granted by the 
Supreme Court, any justice thereof, the district courts 
and any circuit judge within their respective jurisdic-
tions. The order of a circuit judge shall be entered in 
the records of the district court of the district wherein 
the restraint complained of is had. 

(b) The Supreme Court, any justice thereof, and any 
circuit judge may decline to entertain an application 
for a writ of habeas corpus and may transfer the 
application for hearing and determination to the 
district court having jurisdiction to entertain it. 

(c) The writ of habeas corpus shall not extend to a 
prisoner unless – 

(1) He is in custody under or by color of the au-
thority of the United States or is committed for 
trial before some court thereof; or 

(2) He is in custody for an act done or omitted 
in pursuance of an Act of Congress, or an order, 
process, judgment or decree of a court or judge of 
the United States; or 

(3) He is in custody in violation of the Constitu-
tion or laws or treaties of the United States; or 

(4) He, being a citizen of a foreign state and 
domiciled therein is in custody for an act done or 
omitted under any alleged right, title, authority, 
privilege, protection, or exemption claimed under 
the commission, order or sanction of any foreign 
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state, or under color thereof, the validity and ef-
fect of which depend upon the law of nations; or 

(5) It is necessary to bring him into court to tes-
tify or for trial. 

(d) Where an application for a writ of habeas corpus 
is made by a person in custody under the judgment 
and sentence of a State court of a State which con-
tains two or more Federal judicial districts, the 
application may be filed in the district court for the 
district wherein such person is in custody or in the 
district court for the district within which the State 
court was held which convicted and sentenced him 
and each of such district courts shall have concurrent 
jurisdiction to entertain the application. The district 
court for the district wherein such an application is 
filed in the exercise of its discretion and in further-
ance of justice may transfer the application to the 
other district court for hearing and determination. 

(e)(1) No court, justice, or judge shall have jurisdic-
tion to hear or consider an application for a writ of 
habeas corpus filed by or on behalf of an alien de-
tained by the United States who has been determined 
by the United States to have been properly detained 
as an enemy combatant or is awaiting such determi-
nation. 

(2) Except as provided in paragraphs (2) and (3) 
of section 1005(e) of the Detainee Treatment Act 
of 2005 (10 U.S.C. 801 note), no court, justice, or 
judge shall have jurisdiction to hear or consider 
any other action against the United States or its 
agents relating to any aspect of the detention, 
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transfer, treatment, trial, or conditions of con-
finement of an alien who is or was detained by 
the United States and has been determined by 
the United States to have been properly detained 
as an enemy combatant or is awaiting such de-
termination. 

 


