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CAPITAL CASE 

NO EXECUTION DATE SET 

 

QUESTIONS PRESENTED 

1. When is “cumulative error” a legally permitted 

basis for relief on federal habeas corpus? 

2. Is a prosecutor’s suppression of material 

exculpatory evidence excused whenever the 

defendant was aware of the facts contained therein, 

notwithstanding that the suppression prevented the 

defense from presenting the evidence of those facts to 

the jury? 

3. Is defense counsel’s failure to investigate 

evidence that has some negative characteristics 

categorically immune from a claim of ineffective 

assistance of counsel? 
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PARTIES TO THE PROCEEDINGS BELOW 

All the parties to the proceedings below are 

named in the caption. 
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PETITION FOR A WRIT OF CERTIORARI  

Petitioner Abu-Ali Abdur’Rahman respectfully 

petitions for a writ of certiorari to review the 

judgment of the United States Court of Appeals for 

the Sixth Circuit in this case. 

OPINIONS BELOW 

The district court’s opinion (Pet. App. 32a-89a) is 

unreported.  The court of appeals’ order granting 

petitioner a certificate of appealability (Pet. App. 

238aa) is unpublished.  The court of appeals’ opinion 

(Pet. App. 2a-31a) is reported at 649 F.3d 468.  The 

court of appeals’ order denying rehearing and 

rehearing en banc (Pet. App. 1a) is unpublished. 

The district court’s prior opinion granting 

petitioner habeas relief with respect to his death 

sentence (Pet. App. 154a–222a) is reported at 999 F. 

Supp. 1073.  The opinion of the court of appeals 

affirming in part and reversing in part (Pet. App. 

90a–153a) is reported at 226 F.3d 696. 

JURISDICTION 

The court of appeals denied rehearing on 

November 9, 2011.  Pet. App. 1a.  Justice Kagan 

extended the time to file this petition to and 

including April 6, 2012.  App. No. 11A711.  This 

Court has jurisdiction pursuant to 28 U.S.C. 

§ 1254(1). 

RELEVANT CONSTITUTIONAL AND  

STATUTORY PROVISIONS AND RULES 

Section 1 of the Fourteenth Amendment 

provides, in relevant part:  “No State shall . . . 
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deprive any person of life, liberty, or property, 

without due process of law . . . .” 

The Sixth Amendment to the U.S. Constitution 

provides, in relevant part: “In all criminal 

prosecutions, the accused shall enjoy the right . . . to 

have the Assistance of Counsel for his defence.”  

When petitioner filed his federal habeas petition, 

28 U.S.C. § 2254(b) provided, in relevant part:   

An application for a writ of habeas corpus in 

behalf of a person in custody pursuant to the 

judgment of a State court shall not be 

granted unless it appears that the applicant 

has exhausted the remedies available in the 

courts of the State . . . .1   

Rule 60(b)(6) of the Federal Rules of Civil 

Procedure provides, in relevant part: 

Grounds for Relief from a Final Judgment, 

Order, or Proceeding. On motion and just 

terms, the court may relieve a party or its 

legal representative from a final judgment, 

order, or proceeding for the following reasons: 

. . . . 

(6) any other reason that justifies relief. 

                                            
1 Although the statute was amended in 1996, it 

remains substantively identical today and has been the 

subject of only stylistic changes. 
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STATEMENT OF THE CASE 

Petitioner was convicted of murder and 

sentenced to death.  On federal habeas, the district 

court granted petitioner relief from the death 

sentence, based on detailed findings that his counsel 

had provided constitutionally ineffective assistance 

by failing to develop and present an abundant and 

persuasive mitigation case.  A divided Sixth Circuit 

panel sua sponte reversed on the ground that defense 

counsel has no obligation to investigate even 

potentially compelling evidence that could be a 

“double-edged sword.”  Subsequently, a divided panel 

refused to consider whether petitioner was prejudiced 

by the cumulative effect of the prosecution’s 

suppression of evidence and other trial errors, 

because petitioner had not exhausted a “claim” of 

cumulative error in state court.  The majority 

acknowledged that its decision squarely conflicted 

with a ruling of the en banc Fifth Circuit.  The panel 

majority further held that the prosecution’s 

suppression of exculpatory evidence did not violate 

Brady v. Maryland, 373 U.S. 83 (1963), because 

petitioner was aware of the facts contained in the 

suppressed evidence, notwithstanding that the 

suppression prevented petitioner from presenting the 

evidence of those facts to the jury. 

I. State Proceedings 

1.  In 1987, petitioner Abu-Ali Abdur’Rahman 

(previously known as James Lee Jones) was convicted 

of the murder of Patrick Daniels, a Nashville drug 

dealer.  The prosecution’s principal witness was 

petitioner’s co-defendant, Devalle Miller, who 

received a favorable plea bargain. The prosecution 
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argued to the jury that petitioner and Miller went to 

the victim’s apartment to rob Daniels, and petitioner 

instead killed him. 

Petitioner argued in his defense that he and 

Miller had acted not to rob or kill Daniels but instead 

to scare him, as part of an effort by the Southeastern 

Gospel Ministry (“SEGM”) – a quasi-religious, 

paramilitary group to which Miller and petitioner 

belonged – to rid the community of drug dealing.  The 

prosecution responded by dismissing this contention 

as “bunk.”  Pet. App. 24a.  It elicited testimony from 

Miller stating that the sole motive for the offense was 

to rob Daniels – testimony that petitioner only later 

discovered was flatly contradicted by pre-trial 

statements made by Miller that the prosecution 

suppressed.  The jury found petitioner guilty.  

The prosecution sought the death penalty.  The 

jury found three aggravating circumstances: (1) the 

murder was especially “heinous, atrocious, or cruel”; 

(2) petitioner had been convicted of one or more prior 

violent felonies; and (3) the murder occurred in the 

course of a robbery. 

Petitioner’s counsel did not investigate or 

introduce any evidence of mitigating circumstances 

at sentencing.  With no mitigating case before it, the 

jury sentenced petitioner to death. 

2.  On direct appeal, the state courts upheld the 

death sentence.  State v. Jones, 789 S.W.2d 545 

(Tenn. 1990), cert. denied, 498 U.S. 908 (1990).  The 

courts concluded that the prosecution engaged in 

conduct that “bordered on deception” and was 

“improper,” but found no prejudice.  See 789 S.W.2d 

at 552. 
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3.  Petitioner sought state post-conviction relief.  

He preserved the claims that, inter alia, his trial 

counsel had been constitutionally ineffective at the 

penalty phase by failing to investigate or introduce 

any mitigating evidence, and furthermore that the 

state prosecutor both failed to disclose certain 

evidence in connection with his criminal trial and 

engaged in additional misconduct. The state courts 

found that petitioner’s “trial counsel were ineffective 

in failing to further investigate the background of the 

accused,” but found no prejudice.  See Jones v. State, 

1995 WL 75427, at *2 (Tenn. Crim. App. 1995).   

II.  Initial Federal Habeas Corpus 

Proceedings 

1.  Petitioner sought federal habeas corpus.  (The 

petition was filed before the effective date of the 

AEDPA and is not subject to the restrictions imposed 

by that statute.)  The district court granted petitioner 

a writ of habeas corpus on the ground that he had 

received constitutionally ineffective assistance of 

counsel.  See Pet. App. 155a-156a. 

The district court found that petitioner’s counsel 

should have developed and presented evidence of (i) 

the vicious abuse petitioner suffered as a child, 

(ii) petitioner’s exceedingly dysfunctional upbringing 

as a result of his family’s history of mental illness, 

(iii) petitioner’s substantial mental illness, 

(iv) petitioner’s good character and contributions to 

society, (v) the mitigating circumstances of the crime 

itself, and (vi) evidence regarding the mitigating 

circumstance of the 1972 homicide that was the 

principal aggravator invoked by the state. See id. 

209a-221a.   
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Among the “abundance of mitigation evidence 

available that was never used at trial,” the district 

court found that “[p]etitioner’s father made him take 

off his clothes, placed him hog-tied in a locked closet, 

and tethered him to a hook with a piece of leather 

tied around the head of his penis,” that “[p]etitioner’s 

father struck Petitioner’s penis with a baseball bat,” 

and that “[t]o punish him for smoking, Petitioner’s 

father required him to eat a pack of cigarettes, and 

when he vomited, was made to eat the vomit.”  Id. 

209a-210a.  Moreover, petitioner’s “extensive mental 

health records,” id. 201a, document “numerous 

suicide attempts,” and include descriptions of 

petitioner as “very sick,” “in serious need of therapy,” 

and “highly disturbed,” id. 211a-212a.   

The district court specifically found that, 

although a limited amount of the mitigation proof 

potentially had “negative” elements, “had counsel 

presented the other evidence of Petitioner’s 

background and mental history, there is more than a 

reasonable probability that at least one juror would 

have voted for a life sentence rather than the death 

penalty.”  Id. 219a. Here, “[n]o mitigation evidence 

was presented during Petitioner’s sentencing, and 

therefore, it is not surprising that the jury struck the 

balance in favor of the death penalty.”  Id. (emphasis 

added). 

With respect to Brady, the district court found 

that the prosecution had suppressed the transcript of 

petitioner’s prior murder trial, which was favorable 

to the defense because it both included expert 

testimony regarding petitioner’s history of mental 

illness and also showed that the killing was in fact a 

direct response to being repeatedly raped by the 
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victim, and not (as the prosecution had falsely stated 

to petitioner’s trial counsel) motivated by a drug turf 

war. Pet. App. 186a-188a.  But the court concluded 

that “[s]tanding alone,” the transcript was not 

sufficiently likely to have changed the verdict as to be 

material within the meaning of Brady.  Id. 188a. 

2.  On appeal, the state effectively acceded to the 

district court’s finding that the record established 

that petitioner had been prejudiced by the ineffective 

assistance of his counsel. E.g., Resp. C.A. Br. 14; 

Trans. of Oral Arg. 11, 45.  It argued only that the 

district court had no authority to compile that record.  

The Sixth Circuit rejected that argument.  Pet. App. 

105a.  

But two members of the panel proceeded, sua 

sponte, to reverse the district court’s finding of 

prejudice.  Pet. App. 117a.  They provided petitioner 

with no opportunity to brief or argue that question 

before reinstating petitioner’s death sentence.  The 

majority acknowledged that “the supplemental 

evidence contains mitigating evidence that a 

sentencer might find to be compelling,” but 

summarily opined that “the same evidence likewise 

has aspects that would be compelling evidence of 

aggravating circumstances. In particular, the 

supplemental evidence contained a description of 

Petitioner’s motive for killing a fellow prison inmate 

and a history of violent character traits.” Id. 117a.  

Judge Cole filed a lengthy dissent.  Id. 142a-153a. 

3.  This Court denied certiorari.  534 U.S. 970 

(2001).   
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III.  Rule 60(b) Proceedings 

1.  Subsequently, the en banc Sixth Circuit held 

that petitioner may reopen his federal habeas 

proceedings under Federal Rule of Civil Procedure 

60(b).2  The district court denied petitioner relief on 

                                            

2 The procedural history of the Rule 60(b) proceedings 

is extensive, but not relevant to the questions presented.  

Petitioner based his Rule 60(b) request on a new 

Tennessee Supreme Court rule specifying that a 

defendant need not seek review in that court in order to 

fully preserve a claim in state court.  Tenn. S. Ct. R. 39.  

The district court’s holding that petitioner had defaulted 

certain Brady and prosecutorial misconduct claims was 

therefore erroneous. 

The district court initially denied petitioner relief on 

the ground that a Rule 60(b) motion amounts to a 

prohibited successive habeas application, see Pet. App. 

239a, and the same panel of the Sixth Circuit affirmed, 

Abdur’Rahman v. Bell, Nos. 98-6568/6569, 01-6487; 01-

6504, 2002 U.S. App. LEXIS 2520 (6th Cir. Feb. 11, 2002).  

But the en banc Sixth Circuit reversed, holding that 

petitioner had timely filed a proper motion under Rule 

60(b)(6).  In re Abdur’Rahman, 392 F.3d 174, 187 (6th Cir. 

2004) (en banc).  This Court remanded the case for further 

consideration of its unanimous holding in Gonzalez v. 

Crosby, 545 U.S. 524, 532 (2005), that a Rule 60(b) motion 

does not constitute a prohibited second or successive 

habeas application when it attacks a defect in the 

integrity of federal habeas proceedings, rather than a 

federal court’s substantive resolution of an issue on the 

merits.  The same panel majority – again sua sponte – 

then held that petitioner had filed an untimely motion 

 



 

 

9 

the merits.  Pet. App. 33a.  It considered each of 

petitioner’s Brady and prosecutorial misconduct 

allegations separately, finding that each subclaim 

failed to establish prejudice.  Id. 44a-89a.  Based on 

its conclusion that the individual instances of 

misconduct and suppression failed to establish 

prejudice, the district court held that petitioner had 

not established any “cumulative” prejudice.  Id. 44a, 

81a, 89a.   

2.  The Sixth Circuit granted petitioner a 

certificate of appealability (COA) to review the denial 

of two of his Brady claims.  Pet. App. 238a.  The court 

also stated that petitioner was authorized to make 

“cumulative-effect arguments” regarding his various 

misconduct claims, “even if it involve[d] referring to 

factual allegations that underpin prosecutorial-

misconduct subclaims” upon which review was not 

granted.  Id. 245a. 

3.  The same Sixth Circuit panel subsequently 

denied petitioner relief by the same divided vote.  

Preliminarily, the majority refused to consider the 

cumulative effect of the errors at petitioner’s trial – 

the Brady violations, the prosecution’s further 

misconduct, and the ineffective assistance of 

                                            

under Rule 60(b)(1).  493 F.3d 738 (6th Cir. 2007).  After 

the en banc court again vacated the panel’s decision, In re 

Abdur’Rahman, Nos. 02-6547 & 02-6548, 2007 U.S. App. 

LEXIS 25116 (6th Cir. Oct. 19, 2007) (en banc), the panel 

reversed itself, held that the motion was procedurally 

valid, and remanded to the district court to decide the 

motion on its merits, Order of Jan. 18, 2008 (6th Cir. No. 

02-6548). 
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petitioner’s counsel.  The court held as a matter of 

law that petitioner had procedurally defaulted any 

reliance on “cumulative error” by not presenting that 

argument as a separate “claim” in state court.  Pet. 

App. 8a.  The court further held that petitioner was 

forbidden to “make cumulative-effect arguments 

regarding claims based on distinct legal theories.”  Id.  

The majority then turned to petitioner’s Brady 

claims.  It recognized that the prosecutors had 

withheld pre-trial statements by co-defendant Miller 

that both contradicted Miller’s trial testimony and 

also corroborated petitioner’s testimony that the two 

had acted as a part of a plan by the SEGM to rid the 

community of drug dealing.  But the majority found 

no “suppression” within the meaning of Brady 

because, although prosecutors had withheld the 

evidence from petitioner and the jury, petitioner was 

aware of the facts of what he and Miller had done.  

Id. 11a. 

The majority also recognized that prosecutors 

had redacted from a police report a description of how 

the police observed that, shortly after the offense and 

upon his arrest, petitioner was crying and generally 

unresponsive, hit his head on the table, jumped up 

and “banged his head up against the wall.”  Id. 14a.  

Petitioner argued that those facts were highly 

relevant to the mitigation case his counsel should 

have put before the jury.  As with Miller’s statement, 

the majority found no suppression because petitioner 

knew of the events described in the police report, or 

petitioner’s counsel “should have discovered them 

through further investigation.”  Id. 15a.  

The majority also found no prejudice from the 

redaction.  Echoing its previous conclusion that the 
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mitigation evidence that petitioner’s counsel had 

failed to develop was a “double-edged sword,” the 

majority concluded that “the jury could just as easily 

have viewed [petitioner]’s head banging as evidence 

of his culpability rather than as mitigation.”   Pet. 

App. 18a. 

Judge Cole again dissented, observing that the 

case “appears to be drawing to an unjust close.”  Pet. 

App. 19a.  In the view of the dissent, the majority’s 

prior analysis of petitioner’s ineffective assistance of 

counsel claim “was wrong then and has aged poorly” 

in light of this Court’s intervening cases holding that 

the failure to introduce mitigating evidence 

constitutes ineffective assistance of counsel.  Id. 20a-

21a (citing Rompilla v. Beard, 545 U.S. 374 (2005); 

Porter v. McCollum, 130 S. Ct. 447 (2009) (per 

curiam)). 

Judge Cole further explained that he was 

“confound[ed]” by the majority’s conclusion that 

evidence “proving that the government’s star witness 

lied under oath and depicting [petitioner]’s mental 

deficiency . . . falls outside Brady’s scope.”  Pet. App. 

22a.  It appeared “that the majority’s animating 

concern . . . has not been to ensure that a conviction 

was had without constitutional error, but to efface in 

the name of federalism, finality, and comity any 

errors that were present.”  Id. 23a.  

Considering the cumulative effect of the errors in 

this case, Judge Cole concluded that that “[t]he sum 

of these parts invalidates the verdict. At least one 

juror could reasonably be predicted to see the case in 

a different light and vote for life after considering all 

the withheld evidence in mitigation and the 

detrimental effect that evidence would have had on 
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the prosecution’s case for death.”  Id. 29a.  He noted 

in conclusion that “one thing about this case is 

undeniable: the prosecutor desecrated his noble role,” 

and that petitioner “may face the ultimate penalty as 

a result; Justice will bear a scar.”  Id. 31a. 

REASONS FOR GRANTING THE WRIT  

There is every reason to believe that “if 

[petitioner] could have pursued his petition in 

another circuit his life might be spared.”  Pet. App. 

31a (Cole, J., dissenting).  The majority below 

acknowledged that its holding that petitioner was 

required to exhaust a “claim” of cumulative error 

squarely conflicts with the precedent of the Fifth 

Circuit.  The majority’s further holding that Brady is 

not violated so long as the defendant knows of the 

withheld facts – even if the prosecution suppresses 

the evidence that would persuade the jury – conflicts 

with the precedent of this Court and several circuits.  

Finally, the majority’s holding that a capital 

defendant’s counsel provides constitutionally effective 

assistance by not investigating or introducing any 

mitigating evidence (even when such evidence was 

found to be potentially “compelling”), so long as some 

of that evidence was a “double-edged sword,” 

squarely conflicts with other circuits’ articulation of 

the requirements of the Sixth Amendment. 
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I. Certiorari Is Warranted To Resolve The 

Circuit Split Over Whether And When 

“Cumulative Error” Is A Basis For Relief 

On Federal Habeas Corpus.  

A. The Question Presented Is The Subject 

Of Multiple Acknowledged Circuit 

Conflicts. 

The Sixth Circuit and three other courts of 

appeals hold that cumulative error is itself a distinct 

claim subject to procedural default if it is not raised 

and exhausted in state court.  The Fifth and Third 

Circuits disagree, assessing the cumulative effect of 

multiple errors so long as the petitioner has 

preserved his individual component claims in state 

court.  The Fourth and Eighth Circuits – in conflict 

with decisions of eight circuits – refuse to recognize 

cumulative error at all as a basis for federal habeas.  

This Court’s review is warranted to resolve those 

conflicts. 

1.  In state court, petitioner raised and exhausted 

the constituent claims that form the basis of his 

prayer for habeas relief.  See Pet. App. 22a (Cole, J., 

dissenting).  The Sixth Circuit nonetheless refused to 

consider the cumulative effect on the reliability of 

petitioner’s death sentence of the suppressed 

evidence, prosecutorial misconduct, and the 

ineffective assistance of petitioner’s trial counsel.  

Applying settled circuit precedent, it reasoned that 

“cumulative error” is a “claim” that is procedurally 

defaulted if not first raised in state court.  Pet. App. 

7a; see, e.g., Lorraine v. Coyle, 291 F.3d 416, 447 (6th 

Cir. 2002); Keith v. Mitchell, 455 F.3d 662, 679 (6th 

Cir. 2006); Evans v. Mitchell, 344 Fed. Appx. 234, 244 
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(6th Cir. 2009).  The majority thereby denied 

petitioner relief by “chop[ping] claims into enough 

pieces and deal[ing] with each in a way that is 

perfectly abstracted from the reality of the death-

penalty courtroom, [such that] all the errors vanish.”  

Pet. App. 23a (Cole, J., dissenting). 

The Second, Ninth, and Tenth Circuits apply the 

same rule.  See Wooten v. Kirkland, 540 F.3d 1019, 

1025-26 (9th Cir. 2008) (refusing to consider 

cumulative error argument not “fairly presented” in 

state court); Jimenez v. Walker, 458 F.3d 130, 149 (2d 

Cir. 2006) (rejecting cumulative error as procedurally 

defaulted because petitioner “did not present the 

cumulative-error claim to the Appellate Division” or 

“give the state court fair notice of a distinct 

cumulative-error claim”); Gonzales v. McKune, 279 

F.3d 922, 924-25 (10th Cir. 2002) (en banc) (vacating 

panel’s consideration of Brady-Strickland cumulative 

error claim because petitioner “failed to raise this 

issue in state court and thus procedurally defaulted 

it”). 

2.  As the Sixth Circuit expressly recognized, the 

en banc Fifth Circuit rejects that rule and instead 

allows “a habeas petitioner to raise a cumulative 

error argument without first making that argument 

before the state court below.”  Pet. App. 7a.  In 

Derden v. McNeel, 978 F.2d 1453, 1454 (5th Cir. 

1992) (en banc), that court held that a petitioner 

could seek federal habeas relief based on cumulative 

errors at his state trial as long as the individual 

errors themselves “were not procedurally defaulted 

for habeas purposes.”  See also Hughes v. Dretke, 412 

F.3d 582, 597 (5th Cir. 2005).  Courts within the 

Fifth Circuit consistently reach the merits of habeas 
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petitioners’ cumulative error arguments.  See, e.g., 

Westley v. Johnson, 83 F.3d 714, 726 (5th Cir. 1996); 

Spence v. Johnson, 80 F.3d 989, 1000-01 (5th Cir. 

1996); Phillips v. Hargett, No. 92-7239, 1993 WL 

529780, at *5 (5th Cir. Dec. 2, 1993) (per curiam); 

Livingston v. Hargett, No. 92-7347, 1993 WL 503448, 

at *3-*4 (5th Cir. Nov. 24, 1993) (per curiam); 

Johnson v. Louisiana, No. Civ.A. 03-0276, 2005 WL 

147392, at *9 (E.D. La. Jan. 21, 2005); Mayfield v. 

Dir., TDCJ-CID, 6:10CV385, 2011 WL 2149539, at 

*10 (E.D. Tex. Mar. 31, 2011), report and 

recommendation adopted, 6:10CV385, 2011 WL 

2135447 (E.D. Tex. May 31, 2011). 

The Third Circuit would also consider 

petitioner’s cumulative error argument on its merits.  

In Albrecht v. Horn, for example, the Third Circuit 

reached the merits of a habeas petitioner’s 

cumulative error argument despite the court’s 

recognition that “[t]he state courts did not address a 

claim of cumulative prejudice flowing from the errors 

we have identified.”  485 F.3d 103, 139 n.17 (3d Cir. 

2007).  The Third Circuit thus consistently considers 

the cumulative effect of errors without any discussion 

of whether a distinct cumulative error “claim” was 

raised in state court.  See Alexander v. Shannon, 163 

Fed. Appx. 167, 176 (3d Cir. 2006); Reid v. Vaughn, 

109 Fed. Appx. 500, 500-01 (3d Cir. 2004); see also 

Robinson v. Coleman, No. 10–265, 2011 WL 5506069, 

at *14 (E.D. Pa. May 26, 2011) (“‘Cumulative error’ is 

not an independent claim for relief, but rather a 

method of assessing the prejudice caused by certain 

errors that may have occurred at trial.”), report & 

recommendation rejected in part on other grounds, 

2011 WL 5447845 (E.D. Pa. Nov. 4, 2011). 
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3.  This case also directly implicates the 

acknowledged circuit conflict over the antecedent 

question whether cumulative error is a cognizable 

basis for habeas relief at all.  See Alvarez v. Boyd, 225 

F.3d 820, 824 n.1 (7th Cir. 2000); Derden, 978 F.2d at 

1456 & n.5; Rachel A. Van Cleave, When Is an Error 

Not an “Error”? Habeas Corpus and Cumulative 

Error Analysis, 46 Baylor L. Rev. 59, 61 (1994) 

(noting the circuit conflict). 

Eight circuits, including the Sixth, recognize 

cumulative error claims on habeas.3  These courts 

recognize that because “[t]rial errors which in 

isolation are harmless might, when aggregated, alter 

the course of a trial,” cumulative error analysis is 

necessary “[t]o prevent the synergistic effect of these 

errors from escaping review.” Alvarez, 225 F.3d at 

824.   

But the Fourth and the Eighth Circuits disagree.  

In Fisher v. Angelone, 163 F.3d 835, 852 (4th Cir. 

1998), the court held that, “[t]o the extent this Court 

has not specifically stated that ineffective assistance 

of counsel claims, like claims of trial court error, 

must be reviewed individually, rather than 

collectively, we do so now.”  See also Arnold v. Evatt, 

                                            
3 See United States v. Sepulveda, 15 F.3d 1161, 1195-

96 (1st Cir. 1993); Sullivan v. Cuyler, 631 F.2d 14, 17 (3d 

Cir. 1980); Derden, 978 F.2d at 1456; Walker v. Engle, 703 

F.2d 959, 963 (6th Cir. 1983); Alvarez, 225 F.3d at 824; 

United States v. Wallace, 848 F.2d 1464, 1475-76 (9th Cir. 

1988); United States v. Rivera, 900 F.2d 1462, 1469 (10th 

Cir. 1990) (en banc); United States v. Preciado-Cordobas, 

981 F.2d 1206, 1215 n.8 (11th Cir. 1993).   
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113 F.3d 1352, 1364 (4th Cir. 1997).  Similarly, in 

Scott v. Jones, 915 F.2d 1188, 1191 (8th Cir. 1990), 

the Eighth Circuit squarely held “that cumulative 

error does not call for habeas relief, as each habeas 

claim must stand or fall on its own.”  Thus, that court 

has “repeatedly” recognized that “‘a habeas petitioner 

cannot build a showing of prejudice on a series of 

errors, none of which would by itself meet the 

prejudice test.’”  Middleton v. Roper, 455 F.3d 838, 

851 (8th Cir. 2006) (quoting Hall v. Luebbers, 296 

F.3d 685, 692 (8th Cir. 2002)). 

A decision by this Court in this case would also 

resolve the closely related circuit conflict over 

whether the AEDPA precludes granting relief on the 

basis of cumulative error.4  As noted, petitioner’s case 

is not subject to the AEDPA.  But the conflict in cases 

governed by that statute turns on whether 

cumulative error is a “clearly established” basis for 

relief under this Court’s precedents.  See 28 U.S.C. 

§ 2254(d)(1); Lafler v. Cooper, No. 10-209, slip op. at 

14 (U.S. 2012).  A holding by this Court that 

cumulative error is a cognizable basis for habeas 

relief would provide precisely that kind of clearly 

established law going forward. 

                                            
4 Compare, e.g., Williams v. Anderson, 460 F.3d 789, 

816 (6th Cir. 2006) (holding that “cumulative error claims 

are not cognizable on habeas [post-AEDPA] because the 

Supreme Court has not spoken on this issue”), with Parle 

v. Runnels, 505 F.3d 922, 928-29 & n.8 (9th Cir. 2007) 

(cumulative error claims are cognizable post-AEDPA), and 

Alvarez, 225 F.3d at 824 (same). 
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B. The Sixth Circuit’s Cumulative Error 

Rule Conflicts With This Court’s 

Precedents. 

Certiorari is also warranted because the Sixth 

Circuit’s rule that “cumulative error” is a “claim” that 

must be exhausted in state court, rather than a 

method for determining whether trial errors are 

material, conflicts with this Court’s precedent.  In an 

uninterrupted line of decisions, the Court has held 

that the determination whether trial errors warrant 

relief requires an assessment of the cumulative effect 

of those errors.  But it has never described that 

inquiry as an independent “claim” that must be 

exhausted in state court.   

Thus, in Kyles v. Whitley, 514 U.S. 419, 436 

(1995), the Court held that in assessing whether 

exculpatory evidence is “material” under Brady, 

“suppressed evidence [must be] considered 

collectively, not item-by-item.”  In Williams v. Taylor, 

529 U.S. 362, 398 (2000), the Court held that the 

state court properly considered the cumulative effect 

of defense counsel’s failures in its assessment of the 

reliability of the outcome of a sentencing proceeding.  

And in Wiggins v. Smith, 539 U.S. 510 (2003), the 

Court similarly emphasized that claims of ineffective 

assistance of counsel must be assessed based on the 

“totality of the evidence,” with the record “taken as a 

whole.”  Id. at 536, 538.   

In contrast, the rule adopted in the Fifth and 

Third Circuits is consistent with this Court’s 

precedents.  By authorizing cumulative error relief so 

long as the individual claims comprising the error are 

properly raised in state court, the Fifth and Third 
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Circuit rule ensures that state courts are on notice of 

a habeas petitioner’s federal constitutional claims 

and have ample opportunity to pass on them.  This 

Court has held that no more is required for purposes 

of exhaustion.  See Baldwin v. Reese, 541 U.S. 27, 29 

(2004) (requiring habeas petitioners to “fairly 

present” a federal constitutional claim to state courts 

so that those courts may be “alert[ed]” to the “federal 

nature of the claim”); Picard v. Connor, 404 U.S. 270, 

278 (1971) (holding that to satisfy the exhaustion 

requirement, “the substance of a federal habeas 

corpus claim must first be presented to the state 

courts,” but need not be “cit[ed] book and verse”) 

(citation omitted). 

The Sixth Circuit equally erred in holding that 

the prejudice of the prosecutor’s suppression of 

evidence must be considered in isolation from that 

caused by the ineffective assistance provided by 

petitioner’s counsel.  Both claims look to the totality 

of the circumstances to determine whether a 

“reasonable probability” exists that, but for the 

constitutional infirmities at trial, “the result of the 

proceeding would have been different.”  Strickland v. 

Washington, 466 U.S. 668, 694-95 (1984) 

(ineffectiveness claims must be decided based on the 

“totality of the evidence”); Kyles, 514 U.S. at 421-22 

(deciding Brady claim by looking to the “net effect of 

the evidence withheld by the State”).  Further, in this 

and many other cases, the claims are inextricably 

related:  defense counsel’s deficient performance 

allowed the prosecution’s suppression of evidence and 

other misconduct to go unchallenged, compounding 

and reinforcing the prejudicial effect of the individual 

errors.  Defense counsel’s “harried state” resulting 
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from his “crushing caseload,” coupled with “the 

rapport he felt with the prosecutor (they had opposed 

each other in several prior cases) explain why the 

prosecutor’s lies were so terribly successful.”  Pet. 

App. 24a-25a (Cole, J., dissenting).  These lies, 

“working in tandem with defense counsel’s trust in 

the prosecution, allowed [petitioner’s] unprepared 

and overworked defense counsel to feel the false 

security that proceeding with his ad hoc trial strategy 

and an underdeveloped record would not cause his 

client harm.”  Id. 25a.5   

C. This Case Is An Ideal Vehicle To Decide 

The Question Presented.  

As the dissent below explained, see Pet. App. 31a, 

given the extraordinary confluence of the egregious 

prosecutorial misconduct and utter failure of 

petitioner’s trial counsel to provide effective 

assistance of counsel, had the various errors in this 

case been cumulated the court would have reached a 

different result and petitioner’s life would be spared.  

                                            
5 There was no warrant in either precedent or the 

certificate of appealability for the panel majority to refuse 

to consider the cumulative effect of different types of 

errors on the jury’s decision.  Indeed, in that respect, the 

panel’s decision conflicts with the precedent of other 

circuits.  See, e.g., Breakiron v. Horn, 642 F.3d 126, 132 

(3d Cir. 2011) (considering the cumulative effect of Brady 

and ineffective assistance of counsel claims); Cargle v. 

Mullin, 317 F.3d 1196, 1200 (10th Cir. 2003) (“We 

conclude that prejudice may be cumulated among 

different kinds of constitutional error, such as ineffective 

assistance of counsel and prosecutorial misconduct.”). 
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Not only did petitioner’s counsel fail to investigate 

and introduce an extraordinary case in mitigation of 

the death penalty (see supra at 5-6), but the 

prosecution suppressed evidence that would have 

revealed its lies to the jury about petitioner’s prior 

murder conviction (see supra at 6), the false 

testimony of its principal witness (see supra at 10), 

and its false claim that petitioner suffered from no 

mental illness (see supra at 6).  “The Brady violations 

and Strickland ineffective assistance fed off each 

other at trial in a perverse symbiosis that infected 

the verdict with constitutional error.”  Pet. App. 31a 

(Cole, J., dissenting). Thus, when these claims are 

considered collectively in the context of the entire 

record, they undermine confidence in the reliability of 

the sentence:  there can be no doubt that, as required 

by this Court’s precedents, “[a]t least one juror could 

reasonably be predicted to see the case in a different 

light and vote for life,” id. 29a; Cone v. Bell, 129 S. Ct. 

1769, 1773 (2009).  

II.  The Court Should Review The Sixth 

Circuit’s Holding That Evidence Is Not 

Suppressed Under Brady So Long As The 

Defendant Is Aware Of The Facts Contained In 

The Evidence. 

This Court’s intervention is also required to 

decide whether the prosecution “suppresses” evidence 

under Brady when it refuses to disclose the existence 

of witness statements or other records of which a 

defendant is unaware and that would enable the 

defendant to prove an important element of his 

defense, but where the defendant is aware of the 

facts underlying the non-disclosed evidence.  Three 

courts of appeals, including the Sixth Circuit, hold 
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that there is no suppression of evidence for Brady 

purposes in such circumstances, whereas five courts 

of appeals apply the opposite rule. 

1.  In this case, prosecutors failed to disclose the 

existence of a pre-trial statement by their principal 

witness, Devalle Miller, in which Miller corroborated 

petitioner’s defense that the two went to the victim’s 

apartment to scare him as part of an effort by a 

religious, para-military group (the SEGM) to rid the 

community of drug dealing.  That statement directly 

contradicted Miller’s testimony at trial, which was 

essential to the prosecution’s argument that 

petitioner should be sentenced to death because he 

committed the killing as part of a robbery.  

The prosecution also improperly redacted the 

parts of a police report that recorded petitioner’s 

disturbed behavior at the time he was interviewed by 

officers shortly after the offense.  Petitioner was 

crying and unresponsive, hit his head on the table, 

and “banged his head up against the wall.”  Pet. App. 

14a.  Counsel could have used the report to cross-

examine the officer who made these critical 

observations.  The report would therefore have 

substantially supported a mitigating argument 

against the death penalty that petitioner was 

mentally and emotionally disturbed.   

The Sixth Circuit found no Brady violation with 

respect to either piece of evidence. In the court’s view, 

it was irrelevant as a matter of law that prosecutors 

failed to provide petitioner’s trial counsel with the 

evidence – notwithstanding that the evidence may 

well have been persuasive to the jury – because 

petitioner already knew the facts underlying each 
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non-disclosed item and there was thus “little 

remaining for the prosecution to disclose.”  Id. 12a.  

The Fifth and Eighth Circuits, along with the 

South Dakota Supreme Court, apply the same rule. 

See Moore v. Quarterman, 534 F.3d 454, 462 (5th Cir. 

2008) (prosecutors “did not withhold” affidavit 

indicating that the victims were shooting at the 

defendant before he returned fire, killing them, 

because it “concerned alleged facts that, if true, [the 

defendant] already knew”); United States v. Barraza 

Cazares, 465 F.3d 327, 335 (8th Cir. 2006) (holding 

that the prosecution did not suppress evidence when 

it failed to disclose a coconspirator’s exculpatory 

statements because “all that was unknown to the 

defendant and his attorney was the fact of [the 

coconspirator’s] statement, not the content of that 

statement”); Rodriguez v. Weber, 617 N.W.2d 132, 

139 (S.D. 2000) (no suppression when government 

failed to disclose negative result of a urine test 

because defendant knew he gave a sample and that it 

would be analyzed). 

2.  The Third, Fourth, Ninth, Tenth, and 

Eleventh Circuits have all reached the opposite 

conclusion.  Those courts recognize that the 

defendant’s knowledge of certain facts is of no 

moment if the prosecution suppresses the evidence 

that would permit the defendant to prove those facts 

to the jury.  They accordingly hold that the 

prosecution “suppresses” evidence for Brady purposes 

if it fails to disclose material exculpatory evidence, 

even if the defense already knew the underlying facts 

established by that evidence. Because petitioner was 

aware only of the underlying facts reflected in 

Miller’s statements and not of the existence and 
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content of the statements themselves (which would 

have been “compelling evidence from . . . Miller’s own 

mouth that he lied on the stand,” Pet. App. 22a (Cole, 

J., dissenting)), these circuits would hold that 

petitioner had satisfied the second prong of Brady.   

Thus, in United States v. Severdija, 790 F.2d 

1556 (11th Cir. 1986), the Eleventh Circuit held that 

the state’s failure to disclose written records of 

statements made by the defendant to a nontestifying 

witness violated Brady.  Id. at 1561.  In so holding, 

the court specifically rejected the government’s 

argument that there had been “no suppression as a 

matter of law” because the defendant “was certainly 

aware of any statements he had made” to the 

witness.  Id. at 1559.  Instead, the Eleventh Circuit 

explained that “[t]he evidence at issue . . . is not 

[defendant’s] statement”; rather, it was the witness’s 

“recordation of those statements,” which would have 

corroborated the defendant’s claim that he lacked the 

requisite intent for the charged offense.  Id. at 1559–

60.  Because the defendant had no knowledge that 

the statements had been recorded, the court held that 

the evidence had been suppressed.  Id. at 1560-61.   

Similarly, in United States v. Kelly, 35 F.3d 929, 

937 (4th Cir. 1994), the Fourth Circuit rejected the 

government’s argument that it was not required to 

disclose an affidavit by a government agent 

explaining the involvement of the government’s star 

witness with a cult because the defendant already 

knew that the witness was a member of the cult.  In 

finding that the failure to disclose the affidavit 

violated Brady, the panel emphasized that even 

though the defendant “was already aware of the 

information contained in the affidavit concerning [the 
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witness’s] involvement with the” cult, he “clearly was 

not aware that the Government apparently shared 

his belief concerning her involvement.”  Id.   

In Government of the Virgin Islands v. Martinez, 

780 F.2d 302, 309 (3d Cir. 1985), the Third Circuit 

granted a defendant an evidentiary hearing to 

determine whether the prosecution’s failure to 

disclose his own confession violated Brady.  The 

panel majority specifically rejected the dissent’s 

contention that, when a “defendant knows that he 

confessed to the police, he has no Brady right to have 

the substance of that confession disclosed, even if it is 

exculpatory and specifically requested.”  Id.  Rather, 

the panel majority made clear, “[t]he police account of 

the confession is not information which [the 

defendant] already has, or with any reasonable 

diligence, he can obtain himself.”  Id. (emphasis 

added) (internal quotation marks omitted); see also 

United States v. Howell, 231 F.3d 615, 623-25 (9th 

Cir. 2000) (rejecting the government’s contention that 

it had no duty to disclose a mistake in two police 

reports – the erroneous identification of the 

defendant’s companion, rather than the defendant, as 

the person from whom substantial amounts of cash 

had been retrieved – because the defendant knew 

that he was the one carrying the money); United 

States v. Quintanilla, 193 F.3d 1139, 1149 (10th Cir. 

1999) (“The district court is correct that whether a 

defendant knew or should have known of the 

existence of exculpatory evidence is irrelevant to the 

prosecution’s obligation to disclose the information.”); 

Banks v. Reynolds, 54 F.3d 1508, 1517 (10th Cir. 

1995). 
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3.  The ruling below equally conflicts with this 

Court’s precedents.  A defendant’s knowledge of the 

facts contained in evidence may be relevant under 

Brady if the defendant should have used the 

information available to him to secure the evidence 

through another means.  But this is not such a case 

because only the government possessed the reports. 

In these circumstances, this Court’s precedents 

make clear that the Brady obligation extends to 

evidence, even if the defendant knows the facts 

described therein.  This case perfectly illustrates why 

that must be so.  The prosecution’s case rested 

heavily on testimony by Devalle Miller that 

petitioner and he went to the victim’s apartment to 

rob him, not as part of any effort by the SEGM.  

Miller’s testimony was the only evidence supporting 

that claim.  Petitioner knew that Miller’s testimony 

was perjured.  But the prosecution’s suppression of 

their interview with Miller deprived petitioner of the 

single most effective tool to prove that the 

prosecution’s theory rested on a fabrication. 

If the Sixth Circuit’s ruling is correct, many 

foundational Brady cases must be overruled, because 

they involve the prototypical circumstance in which 

the government suppresses evidence of the 

defendant’s own conduct, of which he is necessarily 

aware.  In Brady itself, this Court held that the 

prosecution’s failure to disclose a statement in which 

Brady’s co-defendant confessed to having been the 

actual killer violated due process.  The fact that 

Brady was aware of the information contained in the 

co-defendant’s statement – as evidenced by the fact 

that he testified that he had participated in the 

crime, but his co-defendant had done the actual 
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killing – was irrelevant to the Court’s decision.  373 

U.S. 83, 84 (1963).  Similarly, in Cone v. Bell, 129 S. 

Ct. 1769 (2009), the Court vacated the decision below 

and remanded the case for further proceedings on the 

ground that evidence of the defendant’s drug use – of 

which he would certainly have been aware – “may 

well have been material to the jury’s assessment of 

the proper punishment.” Id. at 1786.  And in 

Youngblood v. West Virginia, 547 U.S. 867 (2006) (per 

curiam), the Court found that the suppression of a 

“note that both squarely contradicted the State’s 

account of the incidents and directly supported 

Youngblood’s consensual sex defense,” id. at 868, 

“clearly presented a constitutional Brady claim,” id. 

at 870.6 

                                            
6 There is no merit to the panel majority’s passing 

suggestion, Pet. App. 10a n.2, that petitioner “may have 

waived” the precise argument that the suppressed 

statements were “impeachment” evidence, as opposed to 

“exculpatory.”  As a factual matter, petitioner did raise 

that argument in the district court.  See Petr’s Reply to 

Resp. Memo. in Opp. to Reopened Claims, at 13.  As a 

legal matter, no such further specificity was required 

because “[i]mpeachment evidence is exculpatory evidence 

within the meaning of Brady.”  United States v. Blanco, 

392 F.3d 382, 387 (9th Cir. 2004) (emphasis added).  
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III. Certiorari Is Warranted To Review The 

Sixth Circuit’s Categorical Rule That 

Counsel Never Has An Obligation To 

Investigate And Introduce Evidence That 

Is Potentially A “Double-Edged Sword.” 

A. This Case Presents The Circuit Conflict  

Over Whether The Failure To 

Investigate And Introduce “Double-

Edged” Evidence Is Categorically 

Immune From A Claim Of Ineffective 

Assistance Of Counsel. 

The courts of appeals are divided six to three 

over whether the failure to investigate and introduce 

“two-edged sword” evidence, Atkins v. Virginia, 536 

U.S. 304, 321 (2002), is categorically immune from a 

claim of ineffective assistance of counsel. 

1.  The district court found that petitioner’s trial 

counsel was constitutionally ineffective because he 

failed to investigate and introduce evidence at the 

penalty phase of the trial regarding petitioner’s 

childhood history of abuse, his mental health history, 

his ability to function as a productive member of 

society, and the mitigating circumstances 

surrounding the 1972 murder.  Pet. App. 209a-220a.  

The Sixth Circuit reversed, sua sponte, on the basis of 

its categorical rule that where “mitigating evidence 

that could have been introduced also contain[s] 

harmful information,” a defendant does “not suffer 

prejudice sufficient to create a reasonable probability 

that the sentencing jury would have concluded that 

the balance of aggravating and mitigating factors did 

not warrant death.” Id. 117a.  The court of appeals 

thus held that petitioner “did not suffer prejudice at 
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the sentencing phase” because, even though much of 

the evidence that petitioner’s counsel failed to 

introduce was “mitigating evidence that a sentencer 

might find to be compelling, the same evidence 

likewise has aspects that would be compelling 

evidence of aggravating circumstances.”  Id. 116a.    

Like the Sixth Circuit in this case, the Fifth 

Circuit holds categorically that an attorney’s failure 

to present double-edged evidence can never 

constitute ineffective assistance. For example, in 

Dowthitt v. Johnson, 230 F.3d 733, 745 (5th Cir. 

2000), that court held that defense counsel’s failure to 

investigate and present evidence regarding the 

defendant’s brain damage and mental illness did not 

constitute ineffective assistance.  Notably, the Fifth 

Circuit did not balance the competing ways in which 

the evidence at issue might have been both helpful 

and harmful to the defendant to determine how a 

sentencer might have received it.  The court instead 

held as a matter of law that there was no prejudice 

under Strickland – i.e., “no ‘reasonable probability’ 

that the outcome would have been different” – 

because the asserted “evidence was double edged in 

nature.”  Id.; see also Gray v. Epps, 616 F.3d 436, 449 

(5th Cir. 2010) (habeas petitioner “cannot show 

prejudice because much of the new evidence” that his 

trial counsel should have introduced – such as mental 

health records from his childhood – “is ‘double edged’ 

in that it could also be interpreted as aggravating”), 

cert. denied, 131 S. Ct. 1785 (2011). 

The Fourth Circuit applies the same rule that 

double-edged evidence is always immune from a 

claim of ineffective assistance, though it does so 

under Strickland’s “reasonableness” prong instead of 
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the “prejudice” prong as in the Fifth and Sixth 

Circuits.  Thus, in Truesdale v. Moore, 142 F.3d 749, 

755 (4th Cir. 1998), the habeas petitioner raised a 

claim of ineffective assistance based on his attorney’s 

failure to present mental health evidence regarding 

his “organic brain dysfunction.”  The Fourth Circuit 

rejected that argument, holding that when evidence 

“is a double-edged sword,” counsel’s decision not to 

introduce it “exemplifies the type of reasonable 

‘strategic judgment’ that we respect.”  Id. (quoting 

Bunch v. Thompson, 949 F.2d 1354, 1364 (4th Cir. 

1991); see also Howard v. Moore, 131 F.3d 399, 421 

(4th Cir. 1997) (en banc) (trial counsel was “not 

deficient” despite his failure to introduce prison 

records because those records were a “double-edged 

sword”), overruled on other grounds, United States v. 

Barnette, 644 F.3d 192 (2011); Reed v. State, 875 So. 

2d 415, 437 (Fla. 2004) (per curiam) (holding that 

“[a]n ineffective assistance claim does not arise from 

failure to present mitigation evidence where that 

evidence presents a double-edged sword”). 

2.  By contrast, the Third, Seventh, Eighth, 

Ninth, Tenth, and Eleventh Circuits have all rejected 

such a categorical rule.  In direct conflict with the 

ruling below, those circuits weigh “double-edged” 

evidence on a case-by-case basis to determine 

whether it is in fact more mitigating or harmful, and 

they will frequently find prejudice when the 

mitigating aspects of the evidence outweigh its 

aggravating nature. 

Thus, for example, in Outten v. Kearney, 464 

F.3d 401 (3d Cir. 2006), the Third Circuit held that 

the state courts had “unreasonably applied the 

second prong of Strickland in reaching the 



 

 

31 

determination that [the habeas petitioner] could not 

establish prejudice because [his] records contained 

some harmful information,” id. at 422.  Instead, after 

weighing “the totality of the evidence,” the court of 

appeals concluded that Strickland’s prejudice prong 

was satisfied because, given the “wealth of readily 

accessible mitigating evidence” and the fact that “the 

jury heard little of it,” there was “a reasonable 

probability that at least one juror [or more] would 

have struck a different balance.  Id. (quoting Wiggins 

v. Smith, 539 U.S. 510, 537 (2003)) (internal 

quotation marks omitted) (alteration in original). 

Similarly, the Seventh Circuit found prejudice 

and ordered a new sentencing hearing based on 

defense counsel’s failure to introduce evidence of 

defendant’s mental capacity and life history, even 

though its mitigating value was “outweighed or at 

least offset by the mitigation specialist’s additional 

evidence of criminal and antisocial behavior.”  

Emerson v. Gramley, 91 F.3d 898, 907 (7th Cir. 1996).  

The Eighth, Ninth, Tenth, and Eleventh Circuits 

follow the same case-by-case weighing approach. See 

Correll v. Ryan, 539 F.3d 938, 955 (9th Cir. 2008) 

(applying balancing test and finding prejudice for 

failure to introduce evidence that “could be either 

dehumanizing or mitigating, depending on the 

context and history given for each cited fact”); Smith 

v. Mullin, 379 F.3d 919, 943 & n.11, 944 (10th Cir. 

2004) (rejecting a district court’s conclusion that 

habeas petitioner was not prejudiced by his counsel’s 

failure to present mental health evidence because 

such evidence was “double-edged” and holding that if 

such evidence had been before the jury, “there is a 

reasonable probability that at least one juror would 
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have struck a different balance”) (internal quotation 

marks omitted));  Kenley v. Armontrout, 937 F.2d 

1298, 1308-09 (8th Cir. 1991) (rejecting district and 

state courts’ conclusion, that habeas petitioner was 

not prejudiced “as a matter of law” because 

mitigating evidence was double-edged, and holding 

that petitioner was prejudiced because the 

aggravating information was mostly cumulative and 

the mitigation evidence could have cast defendant in 

a “sympathetic light”); Harris v. Dugger, 874 F.2d 

756, 764 (11th Cir. 1989) (defense counsel’s failure to 

investigate or introduce character evidence at 

sentencing was prejudicial even though evidence 

“was fraught with danger” and would have 

“permitted the state to add some prior unlawful acts 

to the proof already in the case”; such evidence 

“constituted the only means of showing that [habeas 

petitioner] was perhaps less reprehensible than the 

facts of the murder indicated”). 

The circuits that weigh double-edged evidence 

often show special solicitude to ineffective assistance 

claims when, as in this case, defense counsel has 

conducted no investigation and presented no 

mitigating evidence.  Thus, in Emerson, the Seventh 

Circuit explained that when there was “no evidence 

of mitigation before the jury despite irrefutable 

evidence of aggravating circumstances,” the 

possibility that the mitigating evidence, even though 

double-edged, might have altered the sentence 

“cannot confidently be reckoned trivial.”  91 F.3d at 

907.  The Eighth Circuit similarly has found 

prejudice when defense counsel failed to introduce 

any evidence of defendant’s background even though 

“the jury may not have been sympathetic to” it.  
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Pickens v. Lockhart, 714 F.2d 1455, 1467 (8th Cir. 

1983).  Because defense counsel had not engaged in 

any investigation into defendant’s background, “[i]t is 

sheer speculation that character witnesses in 

mitigation would do more harm than good, and that 

Pickens was not prejudiced by the omission.”  Id. 

(citation omitted).   

B. The Sixth Circuit’s Categorical Rule 

Prohibiting Ineffective Assistance 

Claims Regarding Double Edged 

Evidence Conflicts With This Court’s 

Precedents. 

Certiorari is warranted for the further reason 

that this Court’s precedents foreclose the Sixth 

Circuit’s categorical rule.  This Court has found 

prejudice in several cases on the basis of double-

edged evidence not presented to a jury.  In Williams 

v. Taylor, 529 U.S. 362 (2000), the Court considered 

defense counsel’s failure to present juvenile records 

(involving child abuse, mental capacity, and 

incarceration) in which “not all of the additional 

evidence was favorable to Williams.”  Id. at 396.  

Although this evidence was double-edged, the Court 

held that the state trial judge had correctly found 

prejudice from the failure to introduce it.  Id. at 398-

99 (plurality opinion).   

In Rompilla v. Beard, 545 U.S. 374 (2005), the 

Court held that the habeas petitioner was prejudiced 

by the failure of his defense counsel to examine and 

present evidence from the records on his prior 

conviction.  Id. at 390-91.  Such records are precisely 

the kind of evidence that can contain both mitigating 

and harmful information: they can remind that jury 
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that the defendant has committed another crime in 

the past, but can also contain valuable information 

that mitigates the defendant’s culpability for that 

crime.  Similarly, in Porter v. McCollum, 130 S. Ct. 

447 (2009) (per curiam), this Court held that the 

habeas petitioner was prejudiced by his counsel’s 

failure to present evidence of his military service, 

even though such evidence would have also shown 

that he “went AWOL on more than one occasion.”  Id. 

at 455.   Certiorari is accordingly warranted to 

correct the Sixth Circuit’s departure from this Court’s 

decisions. 

C. This Case Presents An Ideal Vehicle To 

Resolve This Conflict. 

There is no dispute among the courts that have 

reviewed petitioner’s case about the various pieces of 

evidence that Abdur’Rahman’s trial counsel would 

have discovered if he had conducted an adequate 

investigation.  See Pet. App. 196a-199a (listing 

thirteen pieces of evidence, including records of 

mental illness and evidence of severe childhood 

abuse).  Nor has the state ever disputed the district 

court’s correct conclusion that “[t]his is a case of no 

mitigating evidence – none – being offered to the jury 

despite its availability and abundance.”  Id. 220a.  

Every court to consider the issue has held that 

Abdur’Rahman’s counsel performed in a 

constitutionally deficient manner – a holding that 

was so clearly correct that the state did not challenge 

it on appeal.  See id. 112a.  The only question that 

now remains is the purely legal one of whether the 

performance of petitioner’s counsel was excused on 

the ground that even this “compelling” evidence had 

negative elements. 
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Petitioner would have prevailed under the 

weighing test employed by the majority of circuits, 

because the mitigating value of the omitted evidence 

strongly outweighs the aggravating value of the 

available evidence.  The evidence describing 

petitioner’s history of abuse and mental illness that 

was adduced at his federal habeas hearing was 

extremely strong.  As this Court has emphasized, 

evidence of childhood abuse constitutes a “powerful 

mitigating narrative,” Wiggins, 539 U.S. at 537, and 

is precisely the “kind of troubled history [the Court] 

ha[s] declared relevant to assessing a defendant’s 

moral culpability,” id. at 535.  Similarly, this Court 

has repeatedly emphasized the prejudice that can 

flow from failure to present mental health evidence.  

See, e.g., Porter, 130 S. Ct. at 454-55; Rompilla, 545 

U.S. at 390-92.   

Like Williams, this is a case in which there is no 

dispute “that available mitigation evidence was not 

presented at trial.”  Williams, 529 U.S. at 398.  And 

just as in Williams, petitioner suffered a childhood 

“filled with abuse and privation,” which could easily 

have “influenced the jury’s appraisal of his moral 

culpability.”  Id.  Indeed, an expert testified at 

petitioner’s federal habeas hearing that petitioner’s 

childhood “is singularly the worst case of abuse I 

have come across in 25 years being an academic 

psychologist.”  Pet. App. 148a (Cole, J., dissenting).  

The extreme abuse to which petitioner was subjected, 

combined with the total lack of mitigating evidence 

actually presented at trial, mean that there is an 

exceptionally strong chance that at least one juror 

would have voted for life imprisonment instead of the 

death penalty.  Indeed, that was precisely the district 
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court’s conclusion when it granted petitioner habeas 

relief with respect to his sentence:  it found that, 

although a limited amount of the mitigation proof 

potentially had “negative” elements, “had counsel 

presented the other evidence of Petitioner’s 

background and mental history, there is more than a 

reasonable probability that at least one juror would 

have voted for a life sentence rather than the death 

penalty.”  Id. 219a. 

Additionally, if counsel had performed even a 

basic investigation into petitioner’s 1972 conviction, 

he would have learned – and in turn, the jury would 

have learned – that petitioner had been provoked by 

the victim’s “attempted [sexual] assault on” him.  Pet. 

App. 215a-216a.  As in Rompilla, this evidence would 

have “add[ed] up to a mitigation case that bears no 

relation to the few naked pleas for mercy actually put 

before the jury.”  545 U.S. at 393.  In fact, this case 

involves a far greater failure to investigate than 

occurred in Rompilla.  As this Court made clear, 

Rompilla was “not a case in which defense counsel 

simply ignored their obligation to find mitigating 

evidence”:  in that case, despite a busy workload, 

Rompilla’s defense counsel examined reports by three 

mental health experts who gave opinions at the guilt 

phase of the trial.  Id. at 381. 

The Sixth Circuit’s holding that there was no 

“reasonable probability that the sentencing jury 

would have concluded that the balance of aggravating 

and mitigating factors did not warrant death,” Pet. 

App. 115a (emphasis added), also conflicts with the 

standard announced by this Court in Wiggins.  In 

that case, this Court made clear that in a capital 

sentencing scheme such as Tennessee’s, a petitioner 
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can establish prejudice by showing “a reasonable 

probability that at least one juror would have struck 

a different balance” and voted for life after hearing 

the additional mitigating evidence.  Wiggins, 539 

U.S. at 536 (emphasis added).7 

                                            
7 Although the Sixth Circuit addressed petitioner’s 

ineffective assistance of counsel claim in its first appellate 

ruling, this Court “ha[s] authority to consider questions 

determined in earlier stages of the litigation where 

certiorari is sought from the most recent of the judgments 

of the Court of Appeals.”  Major League Baseball Players 

Ass’n v. Garvey, 532 U.S. 504, 508 n.1 (2001) (per curiam).  

This is true even when petitioner did not “relitigate [his] 

claim a second time” through the lower courts, Urie v. 

Thompson, 337 U.S. 163, 171 (1949), and when the Court 

has previously denied certiorari on the same issue, see 

Missouri v. Jenkins, 515 U.S. 70, 85 (1995).  It makes no 

difference that the current appeal arises from a motion 

under Fed. R. Civ. P. 60(b), because “it is settled law that 

‘a Rule 60(b) motion is considered a continuation of the 

original proceeding.’”  East Brooks Books, Inc. v. City of 

Memphis, 633 F.3d 459, 465 (6th Cir. 2011) (quoting 

Charter Twp. of Muskegon v. City of Muskegon, 303 F.3d 

755, 762 (6th Cir. 2002)).  An appellate court accordingly 

may consider issues that arose at an earlier stage of the 

proceedings.  See, e.g., In re Woods, 173 F.3d 770, 780-82 

(10th Cir. 1999).   
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CONCLUSION  

For the foregoing reasons, the petition for a writ 

of certiorari should be granted.   

Respectfully submitted,  
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