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REPLY BRIEF FOR PETITIONER 

The Government’s opposition to Jeffrey Skilling’s 
petition for certiorari confirms both the Fifth Cir-
cuit’s legal error and the case for review. 

In an alternative-theory error case, instructing 
the jury on an invalid theory cannot be harmless be-
yond a reasonable doubt where the defense has con-
tested the Government’s evidence on the valid theory 
sufficiently to permit a reasonable juror to acquit on 
that theory, even if the Government’s case was com-
pelling.  The problem is simple:  if the defense at 
least raised a triable issue of fact on both theories, a 
court cannot know which theory jurors actually 
adopted, and under such circumstances it is tanta-
mount to directing a prosecution verdict if the re-
viewing court decides that jurors found guilt on the 
valid theory.  That approach, of course, would be in-
consistent with the direct command of the Sixth 
Amendment, which reserves exclusively to the jury 
the power to decide guilt or innocence.  It is only 
when no reasonable juror could have acquitted on 
the valid theory that the reviewing court can be con-
fident beyond a reasonable doubt that the invalid 
theory did not affect the conviction.   

Both the decision below and the Government’s 
opposition flout that analysis.  The Government says 
the Fifth Circuit applied the correct standard be-
cause it accurately quoted Neder v. U.S., 527 U.S. 1 
(1999), but the accuracy of that throat-clearing quo-
tation is not the issue.  The court erred because it 
construed Neder to permit a court to openly disre-
gard crucial defense evidence contesting the Gov-
ernment’s case—including the defendant’s own tes-
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timony—thereby eliminating any way for the court 
to determine, as Neder requires, whether that de-
fense evidence could have persuaded a reasonable 
juror to acquit.  Eschewing the defense perspective 
completely, the Fifth Circuit explicitly resolved all 
inferences and credibility disputes in the Govern-
ment’s favor, finding that the honest-services error 
was harmless because “the evidence presented at 
trial proves that Skilling conspired to commit securi-
ties fraud.”  Pet. App. 8a.   

The Government’s opposition repeats and con-
firms the Fifth Circuit’s error.  The Government does 
not even dispute that Skilling mounted a vigorous 
defense to the Government’s securities-fraud case.  
The Government knows better.  Its trial prosecutors 
would howl—in laughter, or fury, or both—at any 
suggestion that their trial work was easy because 
the evidence was so clear-cut.  That should end the 
matter.  But it doesn’t, of course.  The politics of En-
ron remain too fraught for the Government to acqui-
esce willingly in a retrial, despite the obvious consti-
tutional imperative.  So the Government musters an 
unserious defense of the honest-services error, com-
mencing with a lengthy recitation of the trial evi-
dence presented entirely from the Government’s per-
spective.  Opp. 3-6.  Nowhere does the Government 
even mention—much less try to explain—the sub-
stantial documents, cross-examination admissions, 
and affirmative testimony Skilling presented to un-
dermine the Government’s securities-fraud case.  
The Government instead follows the Fifth Circuit in 
proving harmlessness solely on the basis of the 
strength of the Government’s evidence, giving the 
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Government the benefit of all disputed inferences 
and credibility determinations.   

That is the legal error subject to review by this 
Court:  whether Neder permits a court reviewing a 
constitutional error for harmlessness to evaluate the 
record from the perspective of the Government’s 
case, disregarding evidence and reasonable infer-
ences favoring the defense, even though Neder asks 
whether a reasonable juror could have been per-
suaded by the defense’s evidentiary contest to acquit 
the defendant absent the error.  Addressing that er-
ror does not require this Court to conduct its own de-
tailed, factbound review of the record, because, 
again, there is no dispute over the only fact that 
matters:  Skilling sharply contested the Govern-
ment’s securities-fraud case, with documents, admis-
sions from prosecution witnesses, affirmative de-
fense witnesses, and Skilling’s own testimony and 
conduct inconsistent with guilt.  That evidentiary 
contest is what compels a new a trial under Neder. 

A version of the problem raised here is presented 
in Vasquez v. U.S., No. 11-199, though here the Gov-
ernment has the much higher burden of proving 
harmlessness beyond a reasonable doubt.  Further, 
the Vasquez appellate court did not categorically ex-
clude the defendant’s testimony from the harmless-
ness analysis, as the Fifth Circuit did here.  Even 
the Government does not defend that ruling as con-
sistent with Neder.  Instead the Government pre-
tends it never even happened, describing a fictional 
version of the opinion in which the court actually did 
consider Skilling’s testimony in its harmlessness 
analysis.  But the opinion is not ambiguous:  the 
court excluded all of Skilling’s testimony because it 
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believed the jury found none of it credible.  That ap-
proach—i.e., considering how the actual jurors might 
have been subjectively affected by an error, rather 
than considering what a reasonable juror could have 
done absent the error—is exactly the approach the 
Government rejects in Vasquez.  U.S. Vasquez Br. 
19-20.  The decision below should be summarily re-
versed, or, at the least, the case should be held pend-
ing Vasquez.   

A. The Harmless-Error Standard Applied 
Below Contradicts Decisions Of This 
Court And Other Circuits 

1.  Neder permits a reviewing court to find an al-
ternative-theory error harmless only where the le-
gally valid theory “was uncontested and supported 
by overwhelming evidence.”  527 U.S. at 17.  If the 
“defendant contested the [legally valid theory] and 
raised evidence sufficient to support a contrary find-
ing” on that theory (id. at 19), then there can be no 
confidence—much less confidence beyond a reasona-
ble doubt—that the jury found guilt on the valid the-
ory rather than the invalid one.   

2.  The decision below defies Neder.  As the peti-
tion explains, the court expressly rejected the harm-
lessness theory asserted by the Government on re-
mand, holding that the evidence and instructions 
permitted the jury to find Skilling guilty of honest-
services fraud independent of the valid securities-
fraud theory.  Pet. App. 8a n.4; Pet. 23, 28.  But the 
court then found that Neder “permits a court to find 
harmlessness based solely on the strength of the evi-
dence supporting the valid theory.”  Pet. App. 6a n.2.  
Thus, the court explained, the “crux of the matter” 
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was “whether, under the Neder standard, the evi-
dence presented at trial proves that Skilling con-
spired to commit securities fraud.”  Pet. App. 8a; see 
id. at 6a.   

To answer that question, the court focused on the 
Government’s evidence, found it to be “overwhelm-
ing,” and therefore concluded “the honest-services 
instruction was harmless error beyond a reasonable 
doubt.”  Pet. App. 17a.  The court decidedly did not 
review the evidence from the defense perspective, 
but instead disregarded and even expressly excluded 
crucial defense evidence, thereby precluding any 
possibility of finding that the defense case could 
have persuaded a reasonable juror to acquit.     

3.  The Government’s opposition does nothing to 
defend that error.  It nowhere disputes that Skilling 
contested the Government’s evidence at every turn.  
Indeed, the Government below did not even argue 
that its securities-fraud evidence was so overwhelm-
ing that no rational juror could have voted to acquit. 
The Fifth Circuit instead produced that argument on 
its own, relying on evidence that the Government did 
not cite and, in some instances, did not even exist.  
Skilling En Banc Pet’n 10-15; Skilling Rehr’g Pet’n 
1-15.  Likewise, here, the Government does not di-
rectly endorse the Fifth Circuit’s approach, instead 
advancing a series of other reasons to deny certiora-
ri.  None has merit. 

a.  The Government first contends that the court 
of appeals properly based its harmless-error conclu-
sion “on its ‘own thorough examination of the consid-
erable record in this case.’”  Opp. 12.  The problem, 
however, is the standard the court applied in review-
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ing that record.  Rather than ask whether Skilling 
presented a defense sufficient to permit a rational 
juror to vote in his favor, the court simply asked 
whether the Government’s evidence was overwhelm-
ing compared to the defense case.  That is not the 
Neder test. 

b.  Similarly, it is true that the Fifth Circuit cor-
rectly quoted Neder’s statement that a court may 
find harmless error if “‘the record contains evidence 
that could rationally lead to [an acquittal]’ with re-
spect to the [valid theory of guilt].”  Pet. App. 4a-5a 
(quoting Neder, 527 U.S. at 19).  Despite its initial 
recitation of that principle, the court went on to de-
scribe—three different times—the inquiry as whether 
the Government’s evidence was strong enough to 
“prove[] that Skilling participated in a scheme to de-
ceive the investing public about Enron’s financial 
condition.”  Pet. App. 6a; see id. at 6a n.2, 8a.  Again, 
not the Neder test.  

The Fifth Circuit’s treatment of the so-called 
“side-deals” scheme illustrates its legal error.  The 
Government alleged that Skilling knew Enron CFO 
and LJM-head Andrew Fastow arranged to sell cer-
tain Enron assets to LJM while secretly promising 
that Enron would buy back the assets at a guaran-
teed profit.  A central issue at trial was whether 
Skilling approved Fastow’s side deals.  According to 
the Fifth Circuit, “the evidence overwhelmingly 
proved” Skilling’s involvement.  Pet. App. 11a.  But 
the only evidence cited was Fastow’s own testimony, 
which was subjected to devastating impeachment, 
not least because of Fastow’s admission of extensive 
fraud and his exceedingly generous plea bargain.  
Pet. 30.  No other witness in the supposedly massive 
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conspiracy testified that Skilling was involved in 
Fastow’s side-deal scheme.  Skilling himself directly 
denied his involvement, R:28708-09, and key Gov-
ernment witness Ben Glisan said he was unaware 
that Skilling ever provided any buy-back guarantees, 
R:24617-18.  

On that record, a rational juror easily could have 
acquitted Skilling of involvement in Fastow’s side 
deals, and instead voted to convict on the erroneous 
honest-services charge.  But because the court did 
not ask the right question, it did not get the right 
answer.   

c. The Government says Skilling “misstated the 
record” in contending he “present[ed] evidence un-
dermining the overwhelming evidence of his guilt.”  
Opp. 13.  But the Government lacks the courage of 
its slander—rather than identifying any misstate-
ment, the Government simply quotes the Fifth Cir-
cuit’s wholly unsupported criticism, which itself did 
not identify a single misstatement made by Skilling.  
Id. at 10, 13.  There were none then, and there are 
none now.  It is the Government and court below 
that must distort the record to defend Skilling’s con-
victions.  The real problem, however, is not the dis-
tortion itself—it is the Fifth Circuit’s holding that 
Neder permits a court to disregard key defense evi-
dence and resolve inferences and legitimate credibil-
ity disputes against the defense.    

 d.  For similar reasons, the Government errs in 
contending (Opp. 19-20) that the petition is too fact-
bound to warrant review.  This Court need not re-
view the entire record itself to recognize the Fifth 
Circuit’s legal errors.  They are evident on the face of 
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the opinion, which three times misstates the legal 
inquiry.  The Government does not acknowledge 
those statements, much less defend them.   

The court was equally explicit about its refusal to 
examine the record from the defense perspective, to 
see whether it could have persuaded a rational juror 
to acquit.  The court’s exclusion of Skilling’s own tes-
timony eliminated the most important defense evi-
dence, which, if credited, more than sufficed to justi-
fy acquittal on securities fraud.  And the full record 
reveals sharply contested, triable issues of fact on 
each of the “five schemes” the Government charged.  
The Government’s complete refusal to address the 
defense evidence is utterly inexplicable—unless, of 
course, as is the case here, the Government cannot 
acknowledge that evidence without conceding that a 
new trial is required.     

e.  Finally, the Government asserts that any ap-
parent conflict between the harmlessness standard 
applied below and that applied by other circuits is 
explained by the “fact-bound nature of harmless-
error review.”  Opp. 17-18.   

Not so.  To be sure, the point of any harmlessness 
review is to determine what a rational jury could 
find on a particular record, so factual distinctions 
across cases are inevitable.  The problem here is the 
application of different legal standards.  Whereas 
the Fifth Circuit held that Neder permits a court to 
ignore defense evidence and draw inferences against 
the defendant, other circuit decisions recognize that 
Neder requires a court to focus mainly on the defense 
case, and to accept inferences favoring the defense 
that a rational juror could accept.  Thus, for exam-
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ple, in U.S. v. Prigmore, 243 F.3d 1, 22 (1st Cir. 
2001), the First Circuit explained that, even where 
“the government’s evidence … was strong,” the fact 
that “the competing evidence was not inherently in-
credible” is what “effectively ends the matter.”   

Other courts have adopted a similar view.  Pet. 
32-34.  Unlike the Fifth Circuit and the Government, 
these circuits understand that Neder directs them to 
focus on whether the defense contested the govern-
ment’s case enough to allow a reasonable jury to 
reach a different conclusion absent the error.    

B. The Fifth Circuit’s Holding That Neder 
Permits A Court To Ignore A Defendant’s 
Own Testimony Is Contrary To Neder 
And The Decisions Of Other Circuits  

The Fifth Circuit’s categorical exclusion of Skil-
ling’s eight days of testimony from its harmlessness 
analysis was wrong and in conflict with other circuit 
decisions.   

1.  The court excluded Skilling’s testimony on the 
ground that the “jury, by finding [Skilling] guilty, 
necessarily determined that his own self-serving tes-
timony, in which he contested his liability under any 
theory of guilt, including the honest-services theory, 
was not worthy of belief.”  Pet. App. 9a-10a.  Thus, 
the court “decline[d] to give Skilling’s testimony any 
weight in [its] harmless-error review when unsup-
ported by other evidence or testimony in the record.”  
Id. at 10a.  As the petition explained, that theory 
makes no sense—the whole problem in this alterna-
tive-theory case is that the jury might have believed 
Skilling’s testimony concerning securities fraud 
while still finding that he committed an amorphous, 
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criminal breach of fiduciary duty.  Pet. 8-20, 35-36.  
It is especially absurd to assume the jury rejected all 
of Skilling’s testimony given that the jury acquitted 
him on nine counts central to the Government’s case.     

The Fifth Circuit’s exclusion of Skilling’s testi-
mony is so obviously wrong that the Government 
does not even defend it.  The Government instead 
creates an alternative reality, in which the court did 
consider Skilling’s testimony.  According to the Gov-
ernment, the court’s exclusion applied only to the 
“scheme” the court was addressing when it dispar-
aged Skilling’s testimony—the allegedly fraudulent 
transfer of losses from EES to Wholesale.  And dis-
regarding Skilling’s testimony as to that scheme was 
permissible, the Government says, because the jury 
convicted Skilling of a substantive count of securities 
fraud related to this scheme (Count 25), and thus 
must have disbelieved his testimony about it.  Opp. 
20-21. 

This is nonsense.  The EES “scheme” was simply 
the first one the court discussed—its comments con-
cerning Skilling’s testimony plainly applied to the 
remainder of its analysis.  The court said so itself:  
Skilling’s testimony was excluded, it explained, be-
cause “the jury, by finding him guilty, necessarily 
determined that his own self-serving testimony … 
was not worthy of belief.”  Pet. App. 9a-10a.  The 
court then announced that it “decline[d] to give Skil-
ling’s testimony any weight in [its] harmless-error 
review.”  Id. at 10a.  The court did not say a word in 
that discussion specific to his EES testimony.  Nor 
did it mention Count 25, which cannot possibly justi-
fy disregarding Skilling’s testimony.  Under the ju-
rors’ Pinkerton instruction, jurors were required to 
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convict Skilling of securities fraud if they found him 
guilty of conspiracy and found that any other con-
spirator committed the charged securities-fraud act.  
And the Government specifically told the jury that 
Enron executive Mark Koenig pleaded guilty to the 
exact conduct charged in Count 25, providing jurors 
an easy basis for convicting Skilling on that count 
without finding that he personally committed the 
charged act.  R:15581-82; R:36455; R:37018.  The 
Government’s citation of Count 25 without disclosing 
Koenig’s testimony again reveals the Government’s 
tacit recognition that a fair and thorough review of 
the record precludes a harmlessness finding and 
compels a new trial.1    

2.  In direct conflict with the Fifth Circuit, the 
First Circuit explained in U.S. v. Ofray-Campos, 534 
F.3d 1, 28-29 (1st Cir. 2008), that while the jury by 
its guilty verdict had “chose[n] to credit the accounts 
of the cooperating witnesses over the admittedly self-
                                            

1 The Government points out that the court mentioned Skil-
ling’s testimony one other time—in its discussion of the 
“scheme” to portray the Wholesale business as a “logistics” 
company rather than a “trading” company, with the alleged 
intent to hide risk.  Opp. 21.  There the court again erroneously 
stated that the jury must have found Skilling non-credible, but 
then added that “even if [the court] were to believe Skilling’s 
assertions, they do not undermine the Government’s proof at 
trial, which showed that Skilling fraudulently” concealed 
Wholesale’s risk.  Pet. App. 11a.  If the jury believed Skilling, 
then the Government’s proof at trial was not just undermined 
but completely destroyed, and acquittal would be required, be-
cause Skilling specifically testified that he never intended to 
hide Wholesale’s risk.  E.g., R:28866-68.  The court could con-
clude otherwise only because it believed, contrary to Neder and 
the Sixth Amendment, that it could make that credibility de-
termination for itself.      
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serving testimony of the defendant,” the defendant’s 
“countervailing testimony on his own behalf is [nev-
ertheless] a factor in conducting the harmless error 
analysis.”  And the court ultimately found the error 
harmful based, in part, on the defendant’s testimony.  
Id. at 29. 

The Government says Ofray-Campos is different 
because (i) the Government there did not significant-
ly impeach the defendant’s testimony, and (ii) the 
evidence supporting the Government’s case was not 
overwhelming.  Opp. 21.  But even if Ofray-Campos 
was not impeached or the evidence against him was 
weak, the jury convicted him, and, on the Fifth Cir-
cuit’s view, therefore must have disbelieved his tes-
timony.  Yet the First Circuit, unlike the Fifth Cir-
cuit, did not categorically exclude his testimony from 
its harmless-error analysis.   

More important, determining whether a prosecu-
tor’s impeachment efforts are successful and weigh-
ing the relative force of competing evidence are par-
adigmatically questions entrusted to the jury by the 
Sixth Amendment—not (as the Fifth Circuit be-
lieved) to an appellate court on harmless-error re-
view, especially when the error is constitutional, as 
here, and the beyond-a-reasonable-doubt standard 
applies.   

CONCLUSION 

The Court should grant the petition for certiorari 
and either summarily reverse or set the case for ple-
nary consideration. 
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