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ARGUMENT 

THIS COURT’S INTERVENTION IS REQUIRED 
BECAUSE THE NINTH CIRCUIT’S OPINION 
UNDERMINES ASHCROFT V. IQBAL’S STAN-
DARD FOR PLEADING A SUPERVISOR’S LIA-
BILITY AND, IN SO DOING, HAS CREATED A 
CONFLICT AMONG THE CIRCUITS. 

 Dissenting from denial of rehearing en banc, 
eight judges on the Ninth Circuit complained that the 
panel majority had not merely reached an “erroneous 
result,” but had also “resurrect[ed] a theory of super-
visory liability for constitutional torts that the Su-
preme Court has foreclosed” and adopted for the 
Circuit an “Iqbal Lite” pleading standard. (App. 90, 
92.) As the en banc dissenters noted, this cries out for 
this Court’s intervention, because it “leaves our 
district court judges in the unenviable position of 
reconciling the instructions of the Supreme Court 
with those” of the panel majority. (App. 94, 99.) 
Moreover, in the process, the Ninth Circuit created a 
split with other circuits over the meaning and appli-
cation of Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009) – a 
subject on which the circuits are already struggling 
to find clarity. (See Pet. 12, 23-30, 39-41.) 

 Seeking to deflect these difficulties, respondent’s 
brief in opposition blithely asserts that “the court of 
appeals broke no new ground and faithfully applied 
this Court’s decisions to the allegations in respon-
dent’s complaint.” (Br. in Opp. 7.) It also minimizes 
the significance of the Ninth Circuit’s opinion, charac-
terizing it as but “case-specific.” (Id. at 7, 21.) Finally, 
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it asserts that the circuit splits to which the petition 
points are illusory, because the cases do not involve 
identical fact patterns. (Id. at 17, 21.) 

 Yet the problem presented in the petition turns 
not on case-specific facts, nor on a quibble over the 
application of an agreed-upon standard for pleading 
the liability of a high-level supervisor. It turns, ra-
ther, on the type of factual showing that any civil 
rights plaintiff must make in his complaint when 
suing a top-level supervisor for damages, under the 
Eighth Amendment, for the wrongs perpetrated by 
line-level officers. Because the standard for liability 
here is deliberate indifference rather than (as in 
Iqbal) intent, this case poses the important analytic 
question of just when imperfect supervision consti-
tutes a top supervisor’s own culpable act, rather than 
an act for which he is improperly held liable on a 
respondeat superior basis. This case also poses the 
significant and commonly-arising question of whether 
allegations of prior, unrelated problems in a bureau-
cratic organization, not involving those responsible 
for a particular plaintiff ’s injury, are enough for a 
claim against a top official to be plausible rather than 
merely possible, as Iqbal requires. 

 Respondent’s complaint alleges an attack on a 
prisoner facilitated by malicious jail guards. (See App. 
3.) Yet nowhere in his brief in opposition does re-
spondent point to specific factual allegations in the 
complaint showing it plausible (1) that Sheriff Baca 
actually knew – as Farmer v. Brennan, 511 U.S. 825, 
837 (1994) requires – that the guards allegedly 
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responsible for this assault posed an unreasonable 
risk of harm to Starr or other inmates, and (2) that 
Baca’s failure to take action to correct the general, 
unrelated problems in the jail caused this particular 
assault. Indeed, such a showing, in respondents’ view, 
is not even necessary under Iqbal. Instead, respon-
dent defends the Ninth Circuit’s holding by relying on 
a theory that Baca created a “culture of impunity” 
(Br. in Opp. 1, 2, 5, 24) – a generalized assertion 
identical to the one the Third Circuit rejected as 
patently inadequate in Argueta v. U.S. Immigration 
& Customs Enforcement, 643 F.3d 60, 74 (3d Cir. 
2011) (“[T]he broad allegations regarding the exis-
tence of a ‘culture of lawlessness’ are accorded little if 
any weight in our analysis.”). 

 The petition should be granted so this Court can 
resolve the plain conflict among the circuits over the 
standards for asserting a valid Eighth Amendment 
claim against high-level supervisors based upon the 
alleged constitutional torts of their subordinates, and 
over whether allegations of prior, unrelated incidents of 
subordinate misconduct are sufficient to make a claim 
against a top-level supervisor plausible under Iqbal. 

 
A. The Ninth Circuit Created A Standard 

Governing The Liability Of Top-Level Su-
pervisors That Is Both Contrary To Ash-
croft v. Iqbal And In Conflict With The 
Standard Followed In Other Circuits.  

 Respondent downplays the Ninth Circuit’s de-
viation from Iqbal’s supervisor liability holding. 
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Respondent contends that the Ninth Circuit properly 
set out the standard and quoted all the right parts of 
Iqbal faithfully. (See Br. in Opp. 8-9, 14, 15.) In re-
spondent’s view, how the Ninth Circuit applied – or, 
more accurately, misapplied – that standard matters 
little beyond this particular case. (See, e.g., id. at 13 
(“Petitioner simply complains about the application of 
those settled standards to the particular allegations 
in this case.”).) 

 Not so. As the eight judges dissenting from denial 
of rehearing en banc understood, and as the labored 
nature of the panel majority opinion underscores, the 
relevant standard – “Absent vicarious liability, each 
Government official, his or her title notwithstanding, 
is only liable for his or her own misconduct,” Iqbal, 
129 S. Ct. at 1949 – does not apply itself effortlessly 
to an Eighth Amendment case. That is because the 
standard for personal liability under the Eighth 
Amendment is not intent, as it was in Iqbal itself, but 
is instead deliberate indifference. The Iqbal formula-
tion thus raises the question of what it takes, under a 
deliberate indifference standard, for a constitutional 
tort committed by subordinates to be a supervisor’s 
own as well – a question that, as Judge Tymkovitch 
observed in considerable detail in his thoughtful 
concurring opinion in Dodds v. Richardson, 614 F.3d 
1185, 1213, 1211 (10th Cir. 2010), is both “uncertain 
in light of Iqbal” and “can be tricky, to say the least.” 
(See Pet. 28-30.) In particular, by attributing the 
conduct of subordinates to a top-level supervisor 
himself too readily, liability only for one’s own 
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constitutional torts morphs all too easily into re-
spondeat superior liability. That is precisely what the 
Ninth Circuit has done here. 

 The complaint does not attempt to show a direct 
causal connection between Baca’s own actions and the 
particular assault on respondent. Instead, the com-
plaint is filled with allegations of other, unrelated 
past bad acts that took place in the jail. (See Pet. 19-
22.) In the Ninth Circuit’s view, that is perfectly 
adequate, for it shows that Baca, “the person ‘an-
swerable for the prisoner’s safe-keeping,’ ” possessed 
a generalized “knowledge of the unconstitutional 
conditions in the jail, including his knowledge of the 
culpable actions of his subordinates.” (App. 12.) Yet by 
not requiring the complaint to allege facts showing 
that Sheriff Baca actually knew of an unreasonable 
risk to respondent’s safety, and by not requiring a 
close causal connection between Baca’s actions and 
respondent’s particular injury, the Ninth Circuit evis-
cerated Iqbal’s central requirement of liability only 
for one’s own constitutional violations. As Judge 
O’Scannlain’s dissent from denial of rehearing en 
banc put it: 

In allowing Starr’s claim to proceed, this 
court creates a road map for circumventing 
the rule against vicarious liability in consti-
tutional litigation. First, allege a consti-
tutional violation committed by a low-level 
employee of a large administrative agency. 
Next, list a number of tangential bad acts 
committed by other members of that agency. 
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And, finally, fault the head of that agency for 
not sufficiently addressing the general prob-
lem of his subordinates’ poor behavior. In-
deed, it is hard to see why every L.A. County 
prisoner who is assaulted by another prison-
er does not now have a viable claim against 
Sheriff Baca. 

(App. 99.) 

 In response to Judge O’Scannlain’s salient obser-
vation, respondent asserts that “the complaint in this 
case is premised on specific and culpable acts by jail 
guards that were known to Baca.” (Br. in Opp. 23 
n.5.) But that is patently false. To be sure, the com-
plaint contained conclusory allegations concerning 
the ultimate legal standard Farmer v. Brennan re-
quires, i.e., Baca’s actual, subjective “ ‘knowledge of ’ 
the relevant facts.” (Br. in Opp. 14.) What it did not 
do, however, is support that wholly general and thus 
inadequate allegation with allegations of specific facts 
demonstrating just what Baca actually knew – which 
Iqbal plainly requires. (See Pet. 11, 17-18, 36.) As 
Judge O’Scannlain put it: “[T]he majority never ex-
plains – indeed, cannot explain – how it is able to 
draw th[e] inference” that “Sheriff Baca acquiesced in 
the unconstitutional conduct of his subordinates, and 
was thereby deliberately indifferent to the danger 
posed to Starr.” (App. 95.)  

 Respondent also contends, contrary to the plain 
meaning of the opinion, that “[t]he Ninth Circuit did 
not hold that ‘unrelated’ acts can be the basis of 
causation.” (Br. in Opp. at 16.) Respondent can reach 
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this remarkable conclusion only by classifying all 
prior incidents in the jail as part of a single program 
that “created a culture of impunity for guards and 
sent an unmistakable message that the lives of 
inmates are expendable.” (Br. in Opp. 24.) However, 
this Court’s causation cases1 preclude the very kind of 
lumping to which respondent is inclined. They re-
quire instead an “affirmative” or “direct causal” link 
between a supervisory official’s actions or inactions 
and a particular constitutional injury – and reject the 
idea, which the Ninth Circuit and the brief in opposi-
tion have effectively endorsed, of a constitutional 
duty, on which liability can be based, to eliminate 
future misconduct by subordinate officials. (See Pet. 
19-22.) Turning a blind eye to these cases, respondent 
can do nothing more than insist that the Ninth 
Circuit “expressly required plaintiff to show a causal 
connection between his injuries and Baca’s conduct” 
(Br. in Opp. 16) – conspicuously ignoring that what is 
at stake in this case, and indeed in the multitude of 
Eighth Amendment personal liability claims against 
supervisors, is the type and strength of the required 
causal connection, not whether there must be a 
causal connection at all. 

 In an effort to side step the clear circuit split on 
the causation question (see Pet. 23-28), respondent 
asserts that the other cases “are not inconsistent with 

 
 1 Rizzo v. Goode, 423 U.S. 362 (1976); City of Canton v. 
Harris, 489 U.S. 378 (1989); Board of Cnty. Comm’rs of Bryan 
Cnty. v. Brown, 520 U.S. 397 (1997). 
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the Ninth Circuit’s ruling” and instead “simply reach 
different results on their particular facts.” (Br. in 
Opp. 17.) In fact, they reach different results because 
they rely on wholly different standards for assessing 
a supervisor’s liability.  

 Thus in International Action Center v. United 
States, 365 F.3d 20 (D.C. Cir. 2004), the District of 
Columbia Circuit both drew on this Court’s causation 
cases – the ones whose applicability respondent 
rejects (see Br. in Opp. 15-16) – and sought to guard 
zealously the line between liability for one’s own 
wrongdoing and respondeat superior. “[T]he ‘circum-
stances’ giving rise to the duty” of a supervisor “to 
act,” the District of Columbia Circuit held, should be 
“grounded in particular past transgressions highly 
likely to continue in the absence of supervisory ac-
tion.” 365 F.3d at 26. This holding stands in sharp 
contrast to the lumping of disparate past wrongs that 
the Ninth Circuit found adequate here. 

 The language of Maldonado v. Fontanes, 568 F.3d 
263 (1st Cir. 2009), similarly creates a striking con-
trast with the Ninth Circuit’s holding. Following this 
Court’s causation cases in demanding an “ ‘affirma-
tive link’ between the behavior of a subordinate and 
the action or inaction of his supervisor,” Maldonado 
permits liability only when “the supervisor’s conduct 
led inexorably to the constitutional violation.” Id. at 
276 (internal quotation marks and citations omitted). 
One cannot claim, by contrast, that Baca’s general 
supervision of the jail led inexorably to respondent’s 
assault – an assault which, as Judge O’Scannlain 
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noted, might not have been stopped “even if Sheriff 
Baca had solved the alleged problems of lax supervi-
sion and inmate classification.” (App. 98.) Nor can it 
be said, in the Seventh Circuit’s words, that respon-
dent has alleged “facts sufficient to show that the 
defendants had actual knowledge of an impending 
harm easily preventable, so that a conscious, culpable 
refusal to prevent the harm can be inferred from the 
defendant’s failure to prevent it.” Santiago v. Walls, 
599 F.3d 749, 756 (7th Cir. 2010) (internal quotation 
marks omitted). 

 Argueta v. U.S. Immigration & Customs En-
forcement, 643 F.3d 60 (3d Cir. 2011) is a virtually 
identical case: a lawsuit against top supervisors in a 
government agency based on patterns of wrongdoing 
by subordinates. Yet the Third Circuit rejected the 
supervisor liability claim because the subordinate 
conduct in question was too diffuse. Like the Seventh 
Circuit, it held that a supervisor could only face 
liability after having received specific notice of specif-
ic employees’ misconduct, if those same employees 
subsequently repeated that misconduct. Id. at 74. 
And it should be clear in the pleadings, the Third 
Circuit added, what could have been done differently 
to have prevented the unconstitutional action. Id. at 
75. 

 Respondent’s assertion that all these conflicting 
decisions are beside the point because they “simply 
reach different results on their particular facts” (Br. 
in Opp. 17), is nothing more than wishful thinking. 
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The divergence in these cases from the Ninth Cir-
cuit’s approach is clear and striking. 

 
B. The Ninth Circuit Adopted Standards For 

Evaluating The Plausibility Of Pleadings 
That Are Both Contrary To Ashcroft v. Iqbal 
And In Conflict With Those Followed In The 
Third Circuit.  

 Plaintiff ’s complaint failed to point to a plausi-
ble, as opposed to possible, entitlement to relief, as 
Iqbal requires. (Pet. 12, 32-38.) Yet the Ninth Circuit 
held the complaint adequate and permitted discovery 
to go forward. It did so by misinterpreting and mis-
applying Iqbal’s pleading requirements, inverting its 
plausibility test and creating a split with the Third 
Circuit in the process. 

 Respondent denies that the Ninth Circuit devi-
ated from Iqbal’s pleading standards. He contends 
that “the Ninth Circuit in this case correctly sum-
marized” and then “explicitly applied” Iqbal’s plead-
ing requirements (Br. in Opp. 19) – as if it were that 
simple. But respondent’s crabbed view ignores the 
acknowledged and continuing struggle the lower 
federal courts have had in determining what con-
stitutes “plausible” pleadings under Iqbal. See, e.g., 
Swanson v. Citibank, N.A., 614 F.3d 400 (7th Cir. 
2010); Cooney v. Rossiter, 583 F.3d 967 (7th Cir. 
2009); Courie v. Alcoa Wheel & Forged Prod., 577 
F.3d 625 (6th Cir. 2009). Indeed, the panel majority 
here struggled mightily and candidly, over the course 
of many pages, to interpret Iqbal and attempt to 
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integrate it with a number of this Court’s other 
pleading cases. (App. 21-30; see Pet. 33.) The end 
result was that the Ninth Circuit turned Iqbal’s 
plausibility standard upside-down, stating that 
“[p]laintiff ’s complaint may be dismissed only when 
defendant’s plausible alternative explanation is so 
convincing that plaintiff ’s explanation is implausi-
ble.” (App. 32-33, emphasis in original; Pet. 34.) 

 Respondent urges this Court to ignore the panel 
majority’s own doubts about how to apply Iqbal, 
casually asserting that they somehow “had no effect 
on the outcome of this case.” (Br. in Opp. 20.) But the 
panel majority’s untenable reformulation of Iqbal’s 
plausibility standard is fundamental to its holding 
that generalized allegations of subordinate miscon-
duct and supervisory acquiescence are sufficient to 
state a personal liability claim against a supervisor. 
The confusion wrought by the Ninth Circuit’s view of 
“plausibility” under Iqbal is underscored by respon-
dent’s own equivocal description of what the panel 
held – asserting that the Ninth Circuit did not re-
quire the defendant to offer “a dispositive explana-
tion,” but rather, only an explanation “that renders 
the complaint implausible.” (Br. in Opp. 20.) Iqbal, 
however, places the burden on the plaintiff to show 
that there is “more than a sheer possibility that a 
defendant has acted unlawfully.” Iqbal, 129 S. Ct. at 
1949. (See also Pet. 34.)  

 The Ninth Circuit also created a sharp conflict 
with the Third Circuit’s decision in Argueta v. U.S. 
Immigration & Customs Enforcement, 643 F.3d 60 (3d 
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Cir. 2011). Respondent asserts that there is “nothing 
resembling a conflict,” contending that “the different 
outcome is the result of dramatically different facts, 
and not the application of a different legal standard.” 
(Br. in Opp. 21.) Again, not so. The allegations at 
issue in Argueta are strikingly similar to those pre-
sented here. (See Pet. 39-40.) Argueta involved the 
same core elements as this suit: an “extensive and 
carefully drafted pleading”; a claim against the top 
supervisors in a large government agency based on 
the wrongs committed by line-level agents; allega-
tions of prior incidents of misconduct, over a period of 
many years, by subordinates different from the ones 
sued; and broad allegations stating that the agency 
suffered, under the supervisors’ direction, from a 
“culture of lawlessness.” Argueta, 643 F.3d at 74-75. 
(Compare Br. in Opp. 1, 2, 5, 24 (asserting that Baca 
created a “culture of impunity”).) 

 However, unlike the Ninth Circuit, the Third 
Circuit rejected the complaint as implausible under 
Iqbal. Because the specific allegations of prior mis-
conduct were unconnected to the particular agents 
responsible for plaintiffs’ particular injuries, they 
were inadequate. The “culture of lawlessness” claim 
was too broad to be credited. The complaint further 
failed to cross the plausibility line because – like the 
complaint in this case – it did not identify training or 
other programs that would have prevented the un-
constitutional conduct and the plaintiffs’ injuries. 
Argueta, 643 F.3d at 74-75. 
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 This clear circuit split is emblematic of the lower 
courts’ ongoing difficulties in applying Iqbal to the 
full panoply of federal claims. Determining the suffi-
ciency of pleadings is an everyday task of the district 
courts, which cannot be left essentially rudderless, 
especially with respect to one of the most ubiquitous 
claims in federal courts – Eighth Amendment suits 
against supervisors responsible for overseeing deten-
tion facilities with large inmate populations. Both the 
lower courts and litigants are ill-served by the con-
tinuing confusion over pleading standards for such 
claims – confusion which inevitably spawns protract-
ed pleading battles, taxing already strained public, 
private and judicial resources. It is essential that this 
Court grant review. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 Petitioner urges that the petition for writ of 
certiorari be granted. 
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