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QUESTIONS PRESENTED 

1.  Whether the Fifth Amendment permits a 

state to deny compensation to an owner for loss of 

the reasonably probable development potential of a 

condemned development site taken through eminent 

domain proceedings, unless the property owner can 

show that development will come to fruition in the 

near future. 

2.  Whether, in awarding just compensation un-

der the Fifth Amendment, a state may exclude dam-

ages resulting from deliberate governmental 

interference with a development project that delays 

development and suppresses the property’s value at 

the time of the taking over what it would otherwise 

have been. 

3.  Whether the Fifth Amendment permits a 

court in a condemnation proceeding to restrict evi-

dence of value to the testimony of appraisers and to 

exclude or ignore otherwise competent testimony of 

property value (a) from the property’s owner, and (b) 

from third parties able to provide market-based evi-

dence of value, such as financing proposals and of-

fers to lease and buy.   
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PARTIES AND RULE 29.6 STATEMENT 

Petitioner River Center LLC is a wholly-owned 

subsidiary of River Center Holdings LLC, which in 

turn is wholly owned by Rein LP.  Rein LP is pri-

vately held. 

In addition to River Center LLC, Blackacre 

Bridge Capital LLC and SWH Funding Corp. were 

claimants-appellants in the court below and are 

Respondents in this Court. 

The Dormitory Authority of the State of New 

York, acting at the request of the City University of 

New York, was condemnor and respondent in the 

court below. 
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PETITION FOR WRIT OF CERTIORARI 

Petitioner River Center LLC (“River Center”) 

respectfully petitions for a Writ of Certiorari to re-

view the judgment of the Supreme Court of New 

York, Appellate Division, First Department (“Appel-

late Division”) in this case. 

OPINIONS BELOW 

The opinion of the Appellate Division (Pet. App. 

1a-5a) is reported at 74 A.D.3d 460, 905 N.Y.S.2d 18. 

The opinion of the Supreme Court, New York County 

(Leland DeGrasse, J.) (Pet. App. 6a-21a), is unre-

ported.  The Order of the Court of Appeals denying 

in part and dismissing in part the motion for leave to 

appeal (id. at 39a-41a) is reported at 16 N.Y.3d 889, 

948 N.E.2d 925, 924 N.Y.S.2d 318, and the Order of 

the Court of Appeals denying reargument of the mo-

tion for leave to appeal (Pet. App. 42a) is reported at 

2011 WL 5041547 (N.Y. Oct. 25, 2011). 

JURISDICTION 

On May 10, 2011, the Court of Appeals denied in 

part and dismissed in part River Center’s motion for 

leave to appeal.  Pet. App. 39a-41a.  On October 25, 

2011, the Court of Appeals denied reargument (re-

hearing) of the motion for leave to appeal.  Id. at 

42a. This Court has jurisdiction under 28 U.S.C. 

§ 1257. 

CONSTITUTIONAL PROVISION INVOLVED 

The Fifth Amendment to the United States Con-

stitution provides, in relevant part: “nor shall pri-

vate property be taken for public use, without just 

compensation.” 
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STATEMENT 

This case concerns one of the largest condemna-

tions of private property in the history of New York 

City – the unused development rights of an entire 

city block in the Lincoln Center area of Manhattan, 

which was being developed by River Center as a 

multi-use commercial, retail, and residential com-

plex.  The case presents three legal questions critical 

to the continued vitality of the “Just Compensation” 

guarantee of the Fifth Amendment: 

(i)  Whether the government’s obligation to com-

pensate for the lost development potential of a con-

demned site (including compensating for the 

developer’s efforts in moving a project forward) ap-

plies only where the property owner can demon-

strate that the development will come to fruition in 

the near future. 

(ii)  Whether the government may avoid paying, 

as part of a just compensation award, damages re-

sulting from deliberate governmental interference 

with a development project that suppresses the 

property’s value at the time of the taking, compared 

to what it would otherwise have been. 

(iii)  Whether a state court may exclude, or deny 

any probative value to, otherwise competent market-

based evidence of property value, such as testimony 

by the property’s owner, financing proposals, and of-

fers to lease and buy, solely because they are not 

presented by a real estate appraiser.   

These legal issues had a palpable impact on the 

result in this case, making the state’s final award of 

just compensation in this case genuinely confiscato-
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ry.  Excluded market-based evidence showed values 

far higher that the award.  Evidence admitted but 

given no probative value showed that the award was 

nearly $30 million less than the non-recourse mort-

gages on the property, which themselves predated 

the substantial rezoning of the property and a signif-

icant appreciation in the New York City market.  

The developer at the time of the condemnation had 

invested years of work and many millions of dollars 

above the secured debt.  By its legal rulings, the New 

York court has permitted all of this value and all of 

this investment in a rising market to be taken with-

out compensation, thereby according mere lip service 

to the protections of the Fifth Amendment.  

The legal questions presented by this case do not 

depend on any disputed evidentiary matters.  There-

fore, this case is a particularly suitable vehicle for 

reinvigorating the Just Compensation requirement, 

in keeping this Court’s reinvigoration of Fifth 

Amendment property rights generally.1

1 See, e.g., Stop the Beach Renourishment, Inc. v. Florida 

Dept. of Environmental Protection, 130 S.Ct. 2592, 2601-10 

(2010) (plurality opinion) (opining that Takings Clause extends 

to judicial decisions); City of Monterey v. Del Monte Dunes, 526 

U.S. 687 (1999) (upholding a jury finding of a regulatory taking 

where a series of proposals to develop the property were denied 

and each time more rigorous demands were imposed); Phillips 

v. Washington Legal Foundation, 524 U.S. 156 (1998) (holding 

that interest income generated by funds held in attorney 

accounts was private property of owner of principal for 

purposes of Takings Clause); Eastern Enterprises v. Apfel, 524 

U.S. 498 (1998) (holding that retroactive imposition of 

unexpected and disproportionate liability violated Fifth 

Amendment); Dolan v. City of Tigard, 512 U.S. 374 (1994) 

(development permit conditioned upon granting flood plain and 
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1.  In 1986, the City University of New York 

(CUNY), an agency of the State of New York, and 

the State of New York entered into an agreement af-

fecting the ultimate redevelopment of an approx-

imately 160,000-square-foot city block between 10th 

Avenue and 11th Avenue/West End Avenue and 

West 58th and West 59th Street (“Lincoln Center 

Area Block”).  As part of that agreement, the original 

owners agreed to renovate Haaren High School and 

build an annex on a footprint of approximately 

60,000 square feet as a development project.  This 

phase was finished in 1988, and the 60,000-square-

foot parcel (together with the then-completed ap-

proximately 350,000-square-foot building) was sold 

to the State.  Excluded from the sale was the addi-

tional development potential (“Reserved Rights”) 

from making the parcel part of a block-long single 

zoning lot under a general large-scale development 

permit.  As a result of these Reserved Rights, the 

balance of the block could be built to a greater densi-

ty with more profitable uses than would otherwise 

have been possible.   

Under the 1986 agreement, CUNY and the State 

agreed with the original owners, River Center’s pre-

decessors in interest, to cooperate in rezoning the 

Lincoln Center Area Block, so that development 

could be maximized on the remaining approximately 

100,000-square-foot parcel (the “River Center Lot”), 

including adding residential uses to the permitted 

uses.  The Block was then zoned for manufacturing 

public bicycle easement constituted taking for which 

compensation must be provided where not reasonably 

proportionate to the impact of proposed development). 
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users, which permitted office and other development 

not then in demand but not residential or any mea-

ningful amount of retail. 

In 1991-1992, Rein (River Center’s owner) ac-

quired control of the site from various fee owners 

and leaseholders, a process which substantially in-

creased the value of the parcel.2

The agreement called for CUNY and the State to 

cooperate in whatever would be required to rezone 

the entire city block so that development could be 

maximized on the River Center Lot, including add-

ing residential uses to the permitted uses.  However, 

beginning in December 1996, Respondent, The Dor-

mitory Authority of the State of New York, (“DAS-

NY”), worked in conjunction with CUNY and the 

State to interfere with River Center’s development 

efforts.  DASNY is an independent state agency that 

CUNY, a state agency, uses to acquire property that 

it wishes to condemn.  DASNY and CUNY knew 

  In 1994, Rein began 

the development and rezoning process of what prom-

ised to be one of the largest developments in New 

York City, which would take several years to com-

plete.  Rein intended to develop River Center as a 

multi-use commercial, retail, and residential com-

plex.  By July 1994, Rein had assembled a team of 

architects and designers.  

2 Prior to the assemblage, the River Center Lot was 

encumbered by a long term lease held by General Motors, 

which substantially reduced its value.  The lease was not long 

enough to justify any significant improvements by General 

Motors, but it was too long to make development efforts by the 

owner fruitful.  The value of the whole unrestricted parcel in 

the assemblage Rein engineered, eliminating General Motors’ 

interest, was thus substantially more than the sum of its parts.  
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that, the further River Center’s development pro-

ceeded, the more expensive it would be to take the 

property by eminent domain. (R.1540a (notes of 

meeting; “IF [RIVER CENTER] GETS SITE RE-

ZONED UPWARD, AFFECTS OUR ACQUISI-

TION”) (capitalization in original).   

Prior to the taking, DASNY, in conjunction with 

CUNY and the State, held up the rezoning and de-

velopment process of the River Center Lot by more 

than 19 months with material impact.  For example, 

rezoning from manufacturing to the contemplated 

commercial/retail/residential mixed use was delayed 

from 1997 until March 1999, and River Center was 

required to replace its design team at a critical 

stage.  (R.1705-1706, 10676-10690).  The court below 

noted that DASNY’s “fingerprints” were all over the 

plan. (R.2073a.) 

In 1997, the New York Supreme Court ruled this 

interference to be a breach of contract and enjoined 

CUNY and the State from obstructing River Center’s 

development efforts.  (Pet. App. 28a; R.12077-12080, 

11342-11345.)  But by then the core damage had 

been done.  On River Center’s 1996 timetable, the 

project should have been completed by April 2001.  

(R.570-572, 1705-1706, 10473.)  Instead, on April 11, 

2001, after the market value of Manhattan real es-

tate had appreciated significantly, DASNY formally 

took the River Center property before construction 

could commence.  DASNY’s interference and the de-

lay it occasioned thus materially reduced the proper-

ty’s value at taking. 

2.  The New York Supreme Court set compensa-

tion at $97,250,000 for what it acknowledged was an 
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“unusually large” property in the mid-town west sec-

tion of Manhattan.  (Pet. App. 17a.)  In contrast, 

River Center’s expert appraisers had valued the 

property at $189,000,000, without considering the 

enhanced value conferred by development.  An ex-

pert developer calculated that enhanced develop-

ment value to be an additional $78,000,000.3

First, the trial court held that a project must be 

in “existence” before the site’s full development po-

tential could be considered.  (Pet. App. 17a.)  In the 

Supreme Court’s view, the project was “far from im-

minent” because (among other things) building plans 

had not been filed with the New York City Depart-

ment of Buildings, construction financing and insur-

ance had not been obtained, a construction manager 

for the full development had not been engaged, te-

nants at will remained in possession, and there was 

no agreement for demolition of the existing building.  

(Id. at 15a.)  Ironically, the trial court held that Riv-

er Center’s development efforts had not progressed 

sufficiently to have value by citing some of the very 

tasks that would have been accomplished but for the 

State’s intentional interference.

  

4

3 The trial court pointed to a 1997 transfer of the property, 

but it did not occur at arms’ length.  (Pet. App. 9a-14a.)  A 

governmental audit letter showed “no tax due” for the transfer, 

a determination not available for fair market value sales.  

(R.13016-13018.)  The Appellate Division did not consider that 

a material part of the trial court’s reasoning.   

 

4 Despite governmental efforts to obstruct development, 

River Center had managed to bring the project to the point 

where demolition and fast track construction would have 

moved forward but for the condemnation in April 2001.  River 

Center had arranged for (among other things): (a) architectural 
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As a result, the trial court expressly refused to 

consider the entire development potential of the site.  

Although the trial court found that the site could 

contain 1,398,906 square feet of development (Pet. 

App. 14a), the trial court valued only 930,825 square 

feet.  (Id. at 19a; R.15506-15557.)  The court ac-

corded no value to development enhancement from 

developer activities and denied probative value to 

substantially all of the appraisal testimony proffered 

by River Center’s witness. 

Second, the trial court held that just compensa-

tion does not include interference damages, so that a 

and structural plans through schematic design (R.9330-9352, 

9573-9581, 9768-9918); (b) mechanical, electrical, plumbing, 

façade and vertical transportation engineering (R.9297-9311); 

(c) the processing of approvals for reduction of railroad right of 

way easements (R.9628-9716); (d) bids for demolition and 

clean-up work at the site (R. 560-564, 10294-10297); (e) bids for 

guaranteed-maximum-price construction contracts (R.9951-

9966, 9992-10066); (f) construction financing bids from ULICO 

(R.12975-80), ARCS (R.12981-12998), GMAC, and others; (g) 

expressions of interest in joint venture financing with proposed 

key terms including price (R.1174-1179, 1197-1200, 12939-

12952, 12957-12966); (h) interest from prospective buyers and 

lessees (R.690-695, 717-719, 738-743, 754-757, 10833-10845, 

10850-10874, 10887-10888, 10905- 10910); (i) feasibility studies 

concerning the mix, design details, and fixturing of the residen-

tial condominiums and rentals (R.9170-9237); (j) conversion of 

all occupants of the premises to occupants at will (R.1574, 

1612-1619, 12999-13000); (k) bid packages for owner-controlled 

insurance which were prepared, distributed and negotiated 

(R.10474-10567); (l) a marketing agreement for residential ren-

tal and condominiums (R.9260-9296); and (m) a fast-track con-

struction and permit schedule calling for first temporary 

certificate of occupancy in 24 months and completion within 30 

months, which River Center vetted with construction managers 

and expediters. (R.10473).   



9 

 

condemnee has absolutely no remedy in eminent 

domain proceedings when a government agency, in 

advance of condemnation, deliberately reduces the 

value a site would have had at condemnation, by 

taking such steps as delaying its rezoning and oth-

erwise impeding its development.  (Pet. App. 25a-

29a.)  In a separate proceeding, the New York courts 

expressly found that governmental misconduct inter-

fered with rezoning and development that would 

have enhanced the value of the property (R.12076-

80, 11342-11345).  Yet, in setting compensation, the 

Supreme Court refused to consider either that mis-

conduct or subsequent acts that impeded rezoning 

and development notwithstanding its determination 

that DASNY’s “fingers” were all over the interfe-

rence and the fact that DASNY condemned the site 

at CUNY’s request.  (R.220, 222, 996-997, 2073a, 

9245, 14425, 14430.) 

Third, the Supreme Court excluded or denied 

probative force to broad swaths of River Center’s 

evidence, including virtually all testimony as to val-

ue except that of real estate appraisers.  (Pet. App. 

30a-38a.)  That absolute and arbitrary bar on non-

appraisal evidence did not relate to relevance, credi-

bility or any similar rationally cognizable factor.  In-

stead, it was based on a state-court rule 

mechanically governing appraisal reports in eminent 

domain proceedings, 22 N.Y.C.R.R. § 202.61.  The 

trial court held that this rule precluded any evidence 

relating to the value of the site except from a real 

estate appraiser.  (Pet. App 35a-36a.)   

As a result, among other things, the trial court 

precluded River Center from introducing or using as 

evidence of value: 
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developer responsible for $1 billion in real estate 

projects in New York City and nationally, regarding 

the market value of River Center’s property and de-

velopment efforts and why developers prefer Man-

hattan sites in excess of 500,000 square feet like the 

River Center Lot (R.2702a-2840a, 2856a-2960a); 

charge of real estate finance at Credit Suisse, re-

garding River Center’s ability to finance the project 

and the property’s value (R.1486a-1509a); and 

-related testimony of River Center’s 

owner, Joseph Korff, who had spent over 30 years in 

the real estate business and had devoted several 

years to the River Center project, including assem-

bling the property, having it rezoned, designed, en-

gineered, and made construction-ready, while 

obtaining offers and indications of interest from us-

ers, financiers and others interested in the property 

based on his development plan. (R.1123, 1212-1216.)  

Although Mr. Korff had the appropriate knowledge 

and background (R.1706-1740, 1212-1216, 12813-

12814), the trial judge viewed his hands as tied by 

§ 202.61 and refused to apply any of Mr. Korff’s evi-

dence to the issue of value in determining just com-

pensation.  (Pet. App. 34a-36a.) 

The evidence dismissed by the trial court was 

without doubt highly probative. For example, Mr. 

Goodstein, from the standpoint of an industry partic-

ipant, would have opined that a buyer would have 

been willing to pay for River Center’s development 

efforts, including all of the property’s physical devel-

opment potential. Mr. Goodstein calculated the value 
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of the development efforts to a buyer at $78,270,000, 

and property’s land value, including its physical de-

velopment potential, at $196,000,000.  (R.2710a-

2711a, 2859a-2860a.)  He also stated in his reports 

that he would have picked up and followed through 

on River Center’s plans had DASNY not condemned 

the property in April 2001.  In contrast, the trial 

court ruled that River Center’s full development po-

tential need not be considered because the project 

was not “existence” at the time of the taking.  (Pet. 

App. 17a.)  

Similarly, Mr. Adamski would have testified that 

Credit Suisse was prepared to finance the River 

Center project (R.1494a-1495a) and that in his 

judgment the property was worth at least 

$120,000,000 at the end of 1997 and the beginning of 

1998 (R.1505a-1506a).  The trial court held that the 

Property was worth less than $50,000,000 at that 

time.  (Pet. App. 13a.)  Ironically, after excluding Mr. 

Adamski’s evidence, the trial court ruled that River 

Center’s development plan was speculative, in part 

because “[n]o financing for construction had been ob-

tained.”  (Id. at 15a.) 

The court arbitrarily ruled that “an offer is not 

admissible to show market value” (id. at 38a), and 

that proposals and expressions of interest by poten-

tial lessees and commercial partners were not ad-

missible as evidence of value.  (Id. at 36a-37a).  The 

trial court thus disregarded evidence of market as-

sessments of value from a multitude of well-known 

public and private sources at more than twice the 

court’s award.  These included offers, letters of in-

tent or expressions of interest for a financing, pur-

chase or joint-venture development of the property, 
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or to lease or buy substantial parts of the develop-

ment, from Vornado (R.1196-1197), Avalon Bay 

(R.1165-1166, 1194-1196), Metropolitan Develop-

ment Group (Lehman Brothers) (R.1197-1200, 

12957-12965), Zurich Re (R.1201-1204, 12966-

12974), GMAC (R.1737), Forest City Ratner (Forest 

City Enterprises) (R.1167-1176, 12939-12946), 

AOL/Time Warner (R.740-741), Euris/NexComm 

(R.12947-12952, 1177-1179), Stop & Shop (Royal 

Ahold) (R.690-695, 10850-10855), and others. 

The trial court’s rulings thus excluded or dis-

missed a host of the very market-based evidence of 

value on which the entire modern commercial prop-

erty market operates.    

River Center preserved its federal constitutional 

objections in the trial court (Pet. App. 43a-49a), ex-

pressly citing to the Fifth Amendment (id. at 44a, 

46a) and decisions of this Court construing the just 

compensation guarantee.  (Id. at 43a, 46a, 47a & 

n.3.)  River Center pressed just compensation objec-

tions throughout the proceedings.  (R.2a-3a, 30a-32a, 

101a, 136a, 986a-989a, 1020a-1021a, 1201a-1219a, 

1228a-1232a, 1699a-1704a, 1717a-1728a, 2091a-

2195a, 2108a, 2134a-2138a, 3039a-3075a, 4103a-

4251a, 4403a-4410a, 4736a-4741.) 

River Center moved for a new trial pursuant to 

CPLR 4404(b).  That motion was denied by the Su-

preme Court in an Order entered May 29, 2008, stat-

ing that it “decline[d] to revisit” the decision and 

that “[a]n appeal is the proper remedy for the ag-

grieved claimant.”  (Pet. App. 22a.)  Notice of entry 

of the judgment was served on June 5, 2008.  (Pet. 

App. 23a.)   
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3.  On appeal, the Appellate Division modified 

the judgment, but only to vacate that portion of the 

award which had awarded an additional $14,800,000 

“in enhanced value for the zoning change and per-

mits obtained by River Center.”  (Pet. App. 2a.)  That 

reduced River Center’s compensation to 

$82,450,000.5  In all other respects, the Appellate 

Division affirmed the Supreme Court’s orders and 

judgment.6

The Appellate Division held that the Fifth 

Amendment categorically does not require the gov-

ernment to award compensation for lost development 

potential unless the property owner can show that 

development will come “to fruition in the near fu-

ture.”  (Pet. App. 2a-3a.)  

 

The Appellate Division next ruled that River 

Center could not recover damages resulting from the 

interference and delay as part of the award of just 

compensation in the condemnation proceeding.  The 

Appellate Division held that “[t]he claim for delay 

damages as a result of the State’s alleged interfe-

5 The Appellate Division compounded the Supreme Court’s 

error by deducting $14,800,000 from the trial court’s award on 

the basis that the enhanced value conferred by River Center for 

obtaining rezoning and special permits was duplicative and had 

already been factored into the condemnor’s appraiser (Pet. App. 

5a), when the record unambiguously showed that the zoning 

special permits obtained by River Center were both very valua-

ble and had not been directly considered by the condemnor’s 

appraiser.  (R.4461-4463, 5074, 6306-6307, 8691-8692) 

6 The Appellate Division remanded the matter to the 

Supreme Court for a ministerial act, the “recalculation of 

interest” that had already been paid together with the award 

as reduced.  (Pet. App. 2a.)
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rence in River Center’s eventually successful efforts 

to obtain rezoning was properly dismissed as not an 

appropriate element in valuation, properly subject to 

the jurisdiction of the Court of Claims, and duplica-

tive of a claim already before that court.”  (Id. at 4a.)  

The court, again acting categorically, simply barred 

such recovery as part of the condemnation proceed-

ing without disputing that the interference and de-

lay intentionally impeded River Center’s 

development and made it worth significantly less at 

the time of taking. 

Finally, the Appellate Division opined that 

“[e]vidence of offers for the property was properly ex-

cluded because, among other reasons, offers of such 

nature are inadmissible on the issue of value.”  (Pet. 

App. 3a-4a.)  The court’s ruling was categorical and 

did not depend on the reliability or probative impact 

of the evidence.  River Center preserved its just 

compensation objections in the Appellate Division 

(Pet. App. 50a-53a) and Court of Appeals (id. at 54a-

58a). 

REASONS FOR GRANTING THE WRIT 

New York has played a cruel Catch-22 in this 

case: the State delayed and hindered River Center’s 

development – and its courts then deprived River 

Center of compensation because the project was not 

near fruition at the time of the taking.  To add injury 

to injury, the New York court barred River Center 

from seeking just compensation for the State’s ef-

forts to obstruct the development and barred mar-

ket-based evidence of value on which the modern 

commercial real estate industry depends.   
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In so holding, the New York court eviscerated 

the Just Compensation Clause by creating conflicts 

with decisions of other lower courts and with judg-

ments of this Court.  Particularly in view of the 

commercial importance of the New York real estate 

market, this Court should grant review to address 

the fundament constitutional questions presented by 

this case. 

A. This Court Should Grant Review To Decide 

Whether The Fifth Amendment Requires 

Just Compensation For Development Value 

Even Where The Property Owner Cannot 

Show That Development Will Come “To 

Fruition In The Near Future.”   

A condemning authority often, as here, takes 

property while development efforts are ongoing. If 

the owners are to be afforded just compensation, the 

enhanced value created by those development efforts 

and the value of the property’s full physical potential 

must be taken into account.  But the New York court 

created a new obstacle to just compensation by deny-

ing constitutional protection for development efforts 

unless the owner can show that development will 

come “to fruition in the near future.”  (Pet. App. 2a-

3a.)  Further, substantially all of the appraisal tes-

timony proffered by River Center was denied proba-

tive value because it was based on a development not 

near fruition.  This novel judicial barrier to just 

compensation conflicts with precedent of this Court, 

with decisions by other lower courts, and with the 

whole purpose of the constitutional requirement of 

just compensation. 
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“‘[J]ust compensation’ means the full monetary 

equivalent of the property taken. The owner is to be 

put in the same position monetarily as he would 

have occupied if his property had not been taken.”  

Almota Farmers Elevator & Warehouse Co. v. U.S., 

409 U.S. 470, 473-74 (1973) (internal quotation 

marks and citation omitted).  The constitutional floor 

created by the just compensation requirement is “the 

full and perfect equivalent in money of the property 

taken.”  United States v. Miller, 317 U.S. 369, 373 

(1943).   

This Court has made clear that the calculation of 

just compensation must include every element and 

attribute of the subject property that would affect 

the price a reasonable buyer would be willing to pay.  

Almota Farmers Elevator & Warehouse Co., 409 U.S. 

at 474 (citations omitted ); United States v. Virginia 

Elec. & Power Co., 365 U.S. 624, 635-36 (1961); 

Kimball Laundry Co. v. United States, 338 U.S. 1, 16 

(1949); Mitchell v. United States, 267 U.S. 341, 343 

(1925).   

In implementing that principle, this Court has 

recognized that any buyer would consider a proper-

ty’s development potential.  Accordingly, the just 

compensation inquiry “must be what is the property 

worth in the market, viewed not merely with refer-

ence to the uses to which it is at the time applied, 

but with reference to the uses to which it is plainly 

adapted.”  Olson v. United States, 292 U.S. 246, 258 

(1934) (internal quotation marks and citation omit-

ted). 

The “plainly adapted” standard obviously does 

not require that a development actually be under-
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way, much less that it will come to fruition in the 

near future, as the New York court held.  In 

McCandless v. United States, 298 U.S. 342 (1936), 

for example, this Court held that the just compensa-

tion inquiry was required to consider the possibility 

that a parcel of land might be used for a cane sugar 

plantation, so long as water could be obtained from 

non-adjoining parcels, even if no agreements had ac-

tually been reached.  This Court specifically rejected 

the trial court’s ruling that “the possibility of bring-

ing water from outside sources was too remote and 

speculative,” id. at 345, and explained that “[t]he 

rule is well settled that, in condemnation cases, the 

most profitable use to which the land can probably 

be put in the reasonably near future may be shown 

and considered as bearing upon the market value.”  

Id. (emphasis added).  See also U. S. ex rel. and for 

Use of Tennessee Valley Authority v. Powelson, 319 

U.S. 266, 275 (1943) (“An owner of lands sought to be 

condemned is entitled to their ‘market value fairly 

determined.’ That value may reflect not only the use 

to which the property is presently devoted but also 

that use to which it may be readily converted.”) (cita-

tion omitted); Boom Co. v. Patterson, 98 U.S. 403, 

408 (1878) (“The inquiry in such cases must be what 

is the property worth in the market, viewed not 

merely with reference to the uses to which it is at 

the time applied, but with reference to the uses to 

which it is plainly adapted; that is to say, what is it 

worth from its availability for valuable uses.”). 

Thus, the decision below conflicts with judg-

ments of this Court.  It also unsurprisingly conflicts 

with precedent in other lower courts: 
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Board of County Supervisors of Prince William 

County, VA v. United States, 276 F.3d 1359, 1366 

(Fed. Cir. 2002) (“The owner may introduce evidence 

of the highest and best prospective use even though 

he has no plans to sell the property or utilize it for 

that use.”) (quoting 5 J. Sackman, NICHOLS ON EMI-

NENT DOMAIN § 18.05[3] (rev.3d ed.2001));  

United States v. 8.41 Acres of Land, More or 

Less, Situated in Orange County, State of Tex., 680 

F.2d 388, 394 (5th Cir. 1982) (“In determining the 

market value, this Court must look not only at the 

present use of the property, but also at the highest 

and best use for which the property is adaptable and 

needed.”);  

United States v. 320.0 Acres of Land, 605 F.2d 

762, 781 (5th Cir.1979) (“‘[J]ust compensation’ is not 

limited to the value of the property as presently 

used, but includes any additional market value it 

may command because of the prospects for develop-

ing it to the ‘highest and best use’ for which it is 

suitable.”);   

Washington Metropolitan Area Transit Author-

ity v. United States, 54 Fed.Cl. 20, 32-33 (Fed.Cl. 

2002) (“[T]he Supreme Court, in Olson, chose to in-

corporate some flexibility into the notion of what is a 

property’s highest and most profitable use, stating 

that such use is that ‘for which the property is 

adaptable and needed or likely to be needed in the 

reasonably near future.’ Accordingly, the law is firm-

ly established that the highest and best use for the 

property need not be an inevitability, nor even an 

extraordinary likelihood, but only a reasonable prob-
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ability-the ‘realistic, objective potential uses’ of the 

property control.”) (citations omitted). 

Other states have not adopted the New York re-

striction: 

Fowler Irrevocable Trust 1992-1 v. City of 

Boulder, 17 P.3d 797, 803 (Colo. 2001) (“In a perma-

nent taking case, valuation evidence may include a 

probable future change in land use restrictions for 

purposes of calculating present market value.”);  

City and County of Honolulu v. Market Place, 

Ltd., 517 P.2d 7, 19 (Haw. 1973) (“Market value is 

not limited to the value for the use to which the land 

is actually devoted, but it may have a potential use 

value. In determining potential use value, [a]ny 

competent evidence of matters, not merely specula-

tive, which would be considered by a prospective 

vendor or purchaser or which tend to enhance or de-

preciate the value of the property is admissible.”) (ci-

tation and internal quotation marks omitted; 

brackets in original); 

Forest Preserve Dist. of Du Page County v. 

Brookwood Land Venture, 557 N.E.2d 980, 984 (Ill. 

App. 1990) (“To determine the property’s highest and 

best use, the court may consider the reasonable 

probability of changes which would affect the proper-

ty’s value.  Evidence of reasonable probability is al-

lowed to enable the jury to consider the capabilities 

of the property.  The rationale for allowing such evi-

dence is that the jury should have available to it all 

the facts which private parties would consider in ne-

gotiating an open market sale of the property.”) (ci-

tations omitted); 
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Washington Suburban Sanitary Com’n v. Utili-

ties, Inc. of Maryland, 775 A.2d 1178, 1203 (Md. 

2001) (“To admit evidence of the influence of that 

factor on present value, a zoning upgrade must be 

reasonably probable as of the applicable valuation 

date.”); 

Religious of Sacred Heart of Texas v. City of 

Houston, 836 S.W.2d 606, 622 (Tex. 1992) opining as 

to need to consider “all of the uses to which [proper-

ty] is reasonably adaptable and for which it either is 

or in all reasonable probability will become available 

within the reasonable future.”) (citation and internal 

quotation marks omitted). 

The issue is an important one that warrants this 

Court’s review.  In this case, the property owner 

spent millions and accomplished major tasks on the 

road to development.  Yet the New York court denied 

any value for these efforts.  The cynical lesson ap-

pears to be that, if the government is going to im-

pede development because it plans to condemn the 

property, it should not take half measures but 

should instead ensure that its misconduct is effective 

enough that the developer does not begin physical 

construction. 

This Court should grant review to decide how far 

a project must proceed before development activity 

and potential is compensable in an eminent domain 

proceeding.  The question is economically critical to 

developers and lenders, who bear the risks of such 

ventures.  Often many years pass between acquisi-

tion of property and completion of a development.  If 

the New York court’s decision is allowed to stand, it 

will create another risk factor to what is already the 
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riskiest level of the real estate industry.  It will dis-

rupt the commercial real estate market and fru-

strate the key purposes of the just compensation 

requirement. 

B. This Court Should Grant Review To Decide 

Whether A Property Owner May Recover 

Damages Resulting From Governmental In-

terference With A Development Project As 

Part Of The Award Of Just Compensation. 

This Court should grant review to make clear 

that government agencies are not free to interfere 

with development efforts and, through the use of 

regulatory mechanisms or other deliberate acts, re-

duce the value at the vesting date of development 

projects in progress they seek to condemn.  The New 

York court brazenly approved governmental abuse of 

the condemnation power to lower the just compensa-

tion award that a property owner will ultimately re-

ceive.  Rather than holding that interference 

damages are part of the “just compensation” guaran-

teed by the Fifth Amendment, the New York court 

below opined that they were “not an appropriate 

element in valuation.”  Pet. App. 4a. 

The New York court’s decision squarely conflicts 

with precedent of this Court.  In United States v. 

Reynolds, 397 U.S. 14 (1970), for example, this Court 

opined that to permit government to lower the value 

of property by its own acts “would not lead to the 

‘just compensation’ that the Constitution requires.”  

Id. at 16; see also Almota Farmers Elevator, 409 U.S. 

at 478 (government “may not take advantage of any 

depreciation in the property taken that is attributa-

ble to the project itself”).   
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Similarly, in United States v. Virginia Elec. & 

Power Co., 365 U.S. 624 (1961), this Court explained 

that “[i]t would be manifestly unjust to permit a pub-

lic authority to depreciate property values by a 

threat . . . and then to take advantage of this depres-

sion in the price which it must pay for the property 

when eventually condemned.”  Id. at 636 (internal 

quotation marks and citation omitted); see also Unit-

ed States v. 1.604 Acres of Land, 2011 WL 1566015, 

*3 (E.D.Va. Apr. 25, 2011) (“The Supreme Court of 

the United States has acknowledged that it would be 

improper for the government to depreciate property 

values by the threat of condemnation and then take 

advantage of the depressed market when the proper-

ty is actually condemned.”) (citing Virginia Elec. & 

Power Co). 

The New York court’s decision below also con-

flicts with judgments of a number of lower courts.  

The California Supreme Court, in Klopper v. City of 

Whittier, 500 P.2d 1345 (Cal. 1972), set out the prin-

ciple of interference damages followed by many other 

jurisdictions: “when the condemner acts unreasona-

bly in issuing [pre-condemnation] statements, either 

by excessively delaying eminent domain action or by 

other oppressive conduct, our constitutional concern 

over property rights requires that the owner be com-

pensated.”   Id. at 1355.  In Toso v. City of Santa 

Barbara, 101 Cal.App.3d 934 (Cal. App. 1980), the 

court reiterated that “inequitable zoning actions by a 

public agency undertaken as a prelude to public ac-

quisition may result in an action for damages.”  Id. 

at 952.  Similarly, in San Antonio River Authority v. 

Garrett Brothers, 528 S.W.2d 266 (Tex. Civ. App. 

1975), the court considered “whether prohibitions on 
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use of property which have as their purpose the pre-

vention of private development that would increase 

the cost of planned future acquisition of such proper-

ty by the government is the type of case in which 

payment of compensation is required.”  Id. at 273. 

The court held that the just compensation clause of 

the Fifth Amendment prohibited the government “as 

a prospective purchaser of land, to give itself such an 

advantage” by denying a building permit.  Id. at 274. 

See also: 

 Ehrlander v. State, 797 P.2d 629 (Alaska 1990) 

(holding that pre-condemnation publicity which im-

pairs the marketability of property triggers right to 

compensation);  

Reichs Ford Road Joint Venture v. State Roads 

Commission, 880 A.2d 307, 319-20 (Md. 2005) (hold-

ing that a property owner was entitled to seek com-

pensation in inverse condemnation action for 

damages caused by fourteen-year delay in condem-

nation proceedings);  

City of Detroit v. Cassese (In re Elmwood Park 

Project Section 1, Group B), 136 N.W.2d 896, 900 

(Mich. 1965) (“If an area has been made a wasteland 

by the condemning authority, the property owner 

should not, be obliged to suffer the reduced value of 

his property.”);  

Johnson v. City of Minneapolis, 667 N.W.2d 

109, 115-116 (Minn. 2003) (concluding city’s pre-

condemnation activities triggered right to compensa-

tion);  

Washington Market Enterprises, Inc. v. City of 

Trenton, 343 A.2d 408, 416-17 (N.J. 1975) (holding 
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that, if property owner could show that it had been 

substantially damaged by activities of city in connec-

tion with the abandoned renewal project, it was en-

titled to damages in the amount of the destruction of 

value of property caused by renewal activities); 

 Conroy–Prugh Glass Co. v. Commonwealth, 

321 A.2d 598, 601-02 (Pa. 1974) (holding that prop-

erty owner entitled to compensation for injury 

caused by pre-condemnation publicity);  

Lincoln Loan Co. v. State, 545 P.2d 105, 109-10 

(Or. 1976) (following Klopping);  

Luber v. Milwaukee County, 177 N.W.2d 380, 

384-86 (Wis. 1970) (allowing compensation for rental 

income loss for period prior to taking).7

Other courts have unfortunately sided with New 

York.  E.g., DUWA, Inc. v. City of Tempe, 52 P.3d 

213, 217 (Ariz.Ct.App.2002) (no right to compensa-

tion because “Tempe committed no official overt acts 

of dominion over DUWA’s property, nor has DUWA 

demonstrated that it was ever prohibited from exer-

cising dominion and control over its own property”); 

Calhoun v. City of Durant, 970 P.2d 608, 613 (Ok-

 

7 It is no answer to say that River Center was free to 

recover interference damages as part of the Court of Claims 

action, even if such damages could provide equal or greater re-

medies.  Constitutional protections for condemnation cannot be 

swapped out for other bases of relief without running the se-

rious risk of denying the just compensation guaranteed by the 

Fifth Amendment.  Requiring a property owner to bring a sepa-

rate action is an unreasonable impediment because of the add-

ed time and expense, the potential preclusive effect that one 

action might have on the other, and the opportunity for the 

government to take inconsistent positions.  
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la.Civ.App.1997) (no right to compensation where 

state activities did not “amount to an exercise of do-

minion and control over the property by the con-

demning authority”). 

This Court’s review is warranted to address the 

conflict on this fundamental question under the 

Fifth Amendment. 

C. This Court Should Grant Review To Decide 

Whether The Fifth Amendment Prevents A 

Court In A Condemnation Proceeding From 

Arbitrarily Excluding Or Denying Proba-

tive Force To Market-Based Evidence Of 

Property Value, Such As Testimony By The 

Owner, Financing Proposals, And Offers To 

Lease. 

This Court should grant review to consider the 

Fifth Amendment constraints on the authority of 

state courts to order wholesale exclusions of broad 

categories of market-based evidence of value in con-

demnation proceedings.  As this case illustrates, 

such exclusions are tantamount to arbitrary refusals 

to consider constitutionally relevant elements of val-

ue.  Here, the New York court arbitrarily denied 

admission or probative value to substantially all of 

the evidence proffered by the developer and ac-

knowledged experts in their fields, acting in a man-

ner that is indisputably contrary to what the market 

in the real world would have done.  The court flatly 

precluded material testimony on value from the 

property’s owner (despite the trial court’s recognition 

of his knowledge) and from experts in the real estate 

and finance industry who constantly evaluated land 

value in their businesses but were not formally li-
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censed as appraisers.  The upshot of these eviden-

tiary exclusions was to deprive River Center of the 

just compensation guaranteed by the Fifth Amend-

ment.  This Court’s review is warranted to ensure 

that a state court does not use rules of law on evi-

dence to vitiate a federal constitutional right.  Cf. 

Holmes v. South Carolina, 547 U.S. 319, 326 (2006) 

(“[T]he Constitution . . . prohibits the exclusion of 

defense evidence under rules that serve no legiti-

mate purpose or that are disproportionate to the 

ends that they are asserted to promote”). 

1.  This Court should grant review to review the 

New York court’s dismissal of a property owner’s tes-

timony as to value.  The New York rule conflicts 

with the approach of other jurisdictions that “the 

opinion of a landowner as to the value of his land is 

admissible without further qualification.”  United 

States v. 329.73 Acres of Land, 666 F.2d 281, 284 

(5th Cir. 1981) (affirming verdict based on landown-

er testimony even though testimony “was not based 

on any accepted method of valuation”), modified on 

reh’g, 704 F.2d 800 (5th Cir. 1983).  “In general, an 

owner is competent to give his opinion on the value 

of his property.”  King v. Ames, 179 F.3d 370, 377 

(5th Cir. 1999) (quotation marks and citation omit-

ted).  The owner’s testimony is admissible “because 

of the presumption of special knowledge that arises 

out of ownership of the land.”  LaCombe v. A–T–O, 

Inc., 679 F.2d 431, 434 (5th Cir. 1982) (reversing dis-

trict court’s exclusion of landowner’s testimony) (qu-

otation marks and citation omitted).  See also United 

States v. 68.94 Acres of Land, 918 F.2d 389, 398 (3d 

Cir. 1990) (“[T]he owner of land taken is generally 

recognized as qualified to express his opinion as to 
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its value merely by virtue of his ownership. The 

owner is deemed to have sufficient knowledge of the 

price paid, the rents or other income received, and 

the possibilities of the land for use, to render an opi-

nion as to the value of the land.”) (quoting Nichols, 

THE LAW OF EMINENT DOMAIN § 23.03 at 23-30 

(1990)); U.S. v. 10,031.98 Acres, In Las Animas, 850 

F.2d 634, 640-41 (10th Cir. 1988) (holding improper 

the district court’s exclusion of a ranch owner’s tes-

timony because owner “may offer such testimony 

without further qualification. Furthermore, in testi-

fying as to the value of his property the owner is en-

titled to the privileges of a testifying expert.”); 

Robinson v. Watts Detective Agency, 685 F.2d 729, 

739 (1st Cir. 1982) (owner allowed to give estimate of 

property value based in part on hearsay: “An owner 

of a business is competent to give his opinion as to 

the value of his property.  Whether or not his opinion 

is accurate goes to the weight of the testimony, not 

its admissibility.”).  These holdings are reflected in 

the Federal Rules of Evidence, which generally per-

mit landowners to give opinion evidence as to the 

value of their land due to the special knowledge of 

property which is presumed to arise out of owner-

ship. Fed.R.Evid. 702 advisory committee note 

(“within the scope of the rule are not only experts in 

the strictest sense of the word . . . but also the large 

group sometimes called ‘skilled’ witnesses, such as 

. . . landowners testifying to land values”). 

2.  This Court should also grant review to ad-

dress whether a court may exclude or ignore other-

wise competent testimony of property value from 

third-party witnesses able to provide market-based 

evidence of value, such as financing proposals or of-
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fers to lease.  More than a century ago, in Sharp v. 

United States, 191 U.S. 341 (1903), the Court upheld 

the exclusion of an owner’s unilateral testimony that 

he had received certain offers for land, on the ground 

that such evidence was “of a nature entirely too un-

certain, shadowy, and speculative to form any solid 

foundation for determining the value of the land 

which is sought to be taken in condemnation pro-

ceedings.”  Id. at 348-49.  However, “[i]n virtually 

every case which has utilized this general rule, the 

offers came from third parties, frequently unidenti-

fied, and were mere hearsay. Further, in most of 

these cases there was no evidence that the offeror 

had the type of expert qualifications which would 

have entitled him to testify as to his opinion on value 

had he been called at trial.”  University Computing 

Co. v. Lykes-Youngstown Corp., 504 F.2d 518, 545-46 

(5th Cir. 1974).  Moreover, Sharp involved a jury tri-

al.  In an eminent domain case, which is bench-tried 

rather than jury-tried, the trial court should have no 

problems processing such evidence and according it 

appropriate weight.  Modern discovery rules allow 

offers to be probed pretrial and thus check any risk 

of manipulation or speculation. 

Accordingly, this Court should grant review to 

resolve any lingering doubt about the meaning of 

Sharp and to make clear that otherwise admissible 

third-party evidence of market value is competent 

proof in condemnation proceedings.  The lower 

courts are currently divided on the issue.  One state  

court, which ultimately decided to uphold the admis-

sion of an offer as evidence, noted “the diversity of 

court rulings” and observed that “[a]cross the coun-

try, appellate courts are divided over the question 
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whether unaccepted offers to purchase should be 

admissible.” Evans v. Sawtooth Partners, 723 P.2d 

925, 928 (Idaho App. 1986). 

Compare Levy v. United States, 402 Fed. Appx. 

979, 982 (5th Cir. 2010) (evidence of offer admissible 

despite Sharp); Sammons v. United States, 433 F.2d 

728, 731 (5th Cir.1970) (same); Township of Groose 

Ile v. Cooper, 1998 WL 1988407, *4 (Mich. App. Dec. 

18, 1998) (same); Tedesco v. Mun. Auth. of Hazle 

Township, 799 A.2d 931, 935 (Pa.Commw.Ct.2002) 

(allowing evidence of an option contract to prove val-

ue in a condemnation case), with U.S. v. 10,031.98 

Acres, In Las Animas, 850 F.2d 634, 637 (10th Cir. 

1988) (offer inadmissible); Realty Loans, Inc. v. 

McCoy, 523 P.2d 476, 478-79 (Colo. App. 1974) 

(same); McDermott v. New Haven Redevelopment 

Agency, 440 A.2d 168, 171 (Conn. 1981) (same); Dep’t 

of Transp. v. Cochran, 287 S.E.2d 599, 600 (Ga. App. 

1981) (same); Com. Dept. of Highways v. Turner, 497 

S.W.2d 57, 59 (Ky. 1973) (same); J. William Costello 

Profit Sharing Trust v. State Roads Comm'n of the 

State Highway Admin., 556 A.2d 1102, 1104 (Md. 

1989) (same); Grenier v. City of New Bedford, 344 

N.E.2d 215, 217 (Mass. App. 1976) (same); City of 

Des Peres v. Persels P’ship, 831 S.W.2d 778, 781 

(Mo.Ct.App. 1992) (same); N.J. Turnpike Auth. v. 

Bowley, 143 A.2d 558, 562 (N.J. 1958) (same); Oliver-

Mercer Elec. Co-op., Inc. v. Davis, 696 N.W.2d 924, 

927 (N.D. 2005) (same); South Carolina Dept. of 

Transp. v. Hood, 672 S.E.2d 595, 597 (S.C. App. 

2009) (same). 

This Court should grant review to establish that 

Sharp does not bar reliable market-based assess-

ments of value from arms-length third-party com-
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mercial sources.  The evidence in this case, for ex-

ample, included letters of intent and expressions of 

interest for a financing, purchase and joint-venture 

development of the property, and offers to lease or 

buy substantial parts of the development, from large 

and respected public and private companies which 

dealt directly with the developer.  In modern real es-

tate practice such indications of interest are part of 

the very fabric of setting market prices.  (R.1212-

1216.)  As a matter of everyday practice in the real 

estate industry, term sheets and offer documents 

typically contain the key economic terms of a pro-

posed transaction and are used as the road map to 

communicate value and allow parties to proceed with 

the complex task of bringing development projects to 

fruition.  (R.700-702.)  Where the market has pro-

vided multiple indications of value from respected 

public and private companies, those indications may 

be the best evidence of the property’s value and 

should be admissible; here, they were well in excess 

of the judgment below.  

This Court has instructed that, “[w]here private 

property is taken for public use, and there is a mar-

ket price prevailing at the time and place of the tak-

ing, that price is just compensation.”  United States 

v. New River Collieries Co., 262 U.S. 341, 344 (1923).  

“It is difficult to perceive why testimony, which ex-

perience has taught is generally found to be safely 

relied upon by men in their important business af-

fairs outside, should be rejected inside the court-

house.”  Cade v. United States, 213 F.2d 138, 141 

(4th Cir. 1954) (citation omitted). 

3.  To our knowledge, no other court has adopted 

the New York rule limiting testimony as to value to 
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that of real estate appraisers.  Thus, courts outside 

New York have held that “[a]ll facts which would in-

fluence a person of ordinary prudence, desiring to 

purchase the property, are admissible”; “any evi-

dence is admissible which might reasonably influ-

ence a willing seller and a willing buyer.”  United 

States v. 100 Acres of Land, More or Less, in Marin 

County, State of Cal., 468 F.2d 1261, 1266-67 (9th 

Cir. 1972)); see also United States v. 14.38 Acres of 

Land, More or Less Situated in Leflore County, State 

of Miss., 80 F.3d 1074, 1077 (5th Cir. 1996) (holding 

that district court abused its discretion in excluding 

expert witness testimony as to land value, even 

though the district court found the evidence “lacking 

in reliability,” because “in an eminent domain action,  

[e]xpert opinion testimony acquires special signific-

ance . . . where the sole issue is the value of con-

demned property”) (internal quotation marks and 

citation omitted; brackets in original); United States 

v. 68.94 Acres of Land, More or Less, Situate in Kent 

County, State of Delaware, 918 F.2d 389, 393 (3rd 

Cir. 1990) (“[E]minent domain proceedings common-

ly pit the Government’s valuation experts against 

those of the landowner.  Thus, the exclusion of one or 

all of either party’s proposed experts can influence 

substantially the amount of compensation set by the 

factfinder . . . . Recognizing the critical role of expert 

witnesses in these cases and the strong interest on 

both sides that compensation be just, trial courts 

should proceed cautiously before removing from the 

jury’s consideration expert assessments of value 

which may prove helpful.”); City of Sparks v. 

Armstrong, 748 P.2d 7, 9 (Nev. 1987) (“Triers of fact 

should not be limited in their exposure to such ex-
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pert opinion where such opinion may shed light on 

the true value of the condemned property. . . . [A]ll 

elements that might affect the fair market value of 

the property, including such elements that might in-

fluence a reasonably prudent person interested in 

purchasing it, [are] held properly considered.”) (cita-

tions and internal quotation marks omitted; brackets 

in original). 

The uniqueness of New York’s absolute bar on 

non-appraisal evidence is itself a reason for this 

Court to review the decision in this case.  Cf. Honda 

Motor Co. v. Oberg, 512 U.S. 415, 430 (1994) (uni-

queness of state rule “raises a presumption that its 

procedures violate the Due Process Clause”); see also 

id. (“As this Court has stated from its first due 

process cases, traditional practice provides a touch-

stone for constitutional analysis”). 

D. The Questions Presented Are Important 

National Issues That Warrant This Court’s 

Review. 

The questions presented by this case are issues 

of substantial public importance.  The decision below 

creates an unacceptable risk of disrupting the na-

tion’s most significant commercial real estate market 

and denying fundamental constitutional rights.  Fur-

ther percolation would be untenable. 

“In any society the fullness and sufficiency of the 

securities which surround the individual in the use 

and enjoyment of his property constitute one of the 

most certain tests of the character and value of the 

government.”  Monongahela Navigation Co. v. Unit-

ed States, 148 U.S. 312, 324 (1893).  The just com-

pensation guarantee “prevents the public from 
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loading upon one individual more than his just share 

of the burdens of government,” by ensuring that 

“when he surrenders to the public something more 

and different from that which is exacted from other 

members of the public, a full and just equivalent 

shall be returned to him.”  Id. at 325.  “It is the duty 

of courts to be watchful for the constitutional rights 

of the citizen, and against any stealthy encroach-

ments thereon.”  Id. (internal quotation marks and 

citation omitted).  

This Court has a special duty to enforce the 

guarantee of just compensation, because the lower 

federal courts do not play a role in state eminent 

domain proceedings.  Accordingly, this Court is the 

only federal court that can safeguard federal consti-

tutional rights in just compensation proceedings.  

See Stop the Beach Renourishment, Inc. v. Fla. Dept. 

of Envtl. Prot., 130 S.Ct. 2592, 2609 (2010) (plurality 

opinion) (citing Williamson County Regional Plan-

ning Comm’n v. Hamilton Bank of Johnson City, 473 

U.S. 172, 186-194 (1985)); see also id. at 2618 (2010) 

(Kennedy, J., joined by Sotomayor, J., concurring in 

part and concurring in the judgment) (recognizing 

that “[u]ntil Williamson County is reconsidered, liti-

gants will have to press most of their judicial takings 

claims before state courts”); San Remo Hotel, L.P. v. 

City and County of San Francisco, 545 U.S. 323, 351 

(2005) (Rehnquist, C.J., concurring in the judgment) 

(noting impact of Williamson County on ability of 

lower federal courts to enforce just compensation re-

quirement).   

Certiorari is even more necessary where a state‘s 

highest court, like the New York Court of Appeals, 
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has adopted a very limited and discretionary ap-

proach even to review of constitutional issues. 

CONCLUSION 

The Petition for Writ of Certiorari should be 

granted. 

  Respectfully submitted. 
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