
No. 11-954 

In the 

Supreme Court of the United States 
_________________ 

 
BULLDOG INVESTORS GENERAL  

PARTNERSHIP, ET AL.,  
  

Petitioners, 
v. 

SECRETARY OF THE COMMONWEALTH OF 
MASSACHUSETTS, 

Respondent. 
_______________ 

 
ON PETITION FOR WRIT OF CERTIORARI TO THE 

SUPREME JUDICIAL COURT OF MASSACHUSETTS 
_______________ 

 
BRIEF IN OPPOSITION 

_______________ 
 

 MARTHA COAKLEY, Attorney 
     General of Massachusetts 
 
PIERCE O. CRAY  
Assistant Attorney General 
     Counsel of Record 
One Ashburton Place 
Boston, MA  02108 
(617) 963-2084 
Pierce.Cray@state.ma.us 
 

April 4, 2012        Counsel for Respondent 
 



 

QUESTIONS PRESENTED 

1. Whether the First Amendment precludes a 
State from requiring that a company seeking to 
advertise its securities within the State first provide 
the State’s investors with detailed and highly useful 
information about those securities?   

2. Whether the Due Process Clause of the 
Fourteenth Amendment prohibits a State from 
bringing an enforcement proceeding against a 
nonresident who knowingly directs a communication 
into the State soliciting business, with notice that 
the communication violates the State’s law?    
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JURISDICTION 

The respondent William F. Galvin, Secretary of 
the Commonwealth of Massachusetts (“Secretary”), 
contests the Court's jurisdiction over the second 
Question Presented, regarding personal jurisdiction.  
The Supreme Judicial Court of Massachusetts 
(“SJC”) issued decisions in two separate cases 
brought by the petitioners (collectively “Bulldog”).  
Pet. App. 1a-53a, 85a-101a.  The one addressing the 
personal-jurisdiction issue was the first decision, see 
id. 92a-98a, which the SJC issued in July 2010 and 
denied rehearing of a month later.  Id. 85a; 
Supplemental Appendix (“Supp. App.”) 1b.  Bulldog 
never sought this Court's review of the first SJC 
decision. 

Bulldog's Petition instead seeks review of the 
SJC’s second decision, which it issued on September 
22, 2011 and denied rehearing of on November 3.  
Pet. App. 1a, 102a.  While the February 1, 2012 
Petition is timely for the second decision and the 
issues addressed in it, those issues concern the First 
Amendment and do not include personal jurisdiction.  
Pet. App. 1a-53a.  Bulldog asserts that the second 
decision “adopted [the] views expressed in” the first 
decision, Pet. 30 n.4, but this is incorrect.  The SJC 
actually stated, “We do not consider again the 
plaintiffs’ personal jurisdiction arguments, which 
were resolved in favor of the Secretary in” the first 
case.  Pet. App. 4a n.4.  The SJC ruled in this 
manner after the Secretary had argued, once the 
first decision had issued, that Bulldog's continuing 
personal-jurisdiction claim was a “collateral attack 
on a final decision of the [SJC]” that “violates basic 
principles of claim preclusion.”  Supp. App. 23b.      
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STATUTES AND REGULATIONS INVOLVED 

The Petition’s list of “Statutory Provisions 
Involved” is grossly under-inclusive, particularly 
given the overlap between state and federal law in 
the securities area.  Pet. 2.  A full set of citations to 
the “statutes . . . and regulations involved in the 
case” follows, with “their pertinent text” set out in 
the Supplemental Appendix.  Sup. Ct. R. 14.1(f). 

Mass. G.L. c. 110A, § 301 

Mass. G.L. c. 110A, § 401(i)(2), (p)  

Mass. G.L. c. 110A, § 402(b)(8)-(9), (13)  

Mass. G.L. c. 110A, § 415 

15 U.S.C. § 77d(2)  

15 U.S.C. § 77r  

950 C.M.R. § 14.402(B)(9)(e), (i)  

950 C.M.R. § 14.402(B)(13)(l), (m) 

17 C.F.R. § 230.501(a)(5)-(6)  

17 C.F.R. § 230.501(e)(1)(iv)  

17 C.F.R. § 230.502(c)  

17 C.F.R. § 230.506      

 STATEMENT 

As his counter-statement, the Secretary adopts 
the SJC’s detailed descriptions of the procedural 
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history, Pet. App. 1a-4a, the background facts, id. 
4a-7a, the underlying federal and state regulatory 
regimes, id. 7a-13a, and the evidence at trial, id. 
36a-37a, 39a-41a.      

REASONS FOR DENYING THE WRIT 

I. FEDERAL LEGISLATION AWAITING THE 
PRESIDENT’S SIGNATURE RESOLVES 
THE ISSUE UNDERLYING THIS CASE.        

Although one would never know it from the 
Petition, Bulldog’s main target in this case has been 
a federal regulation, incorporated into 
Massachusetts law as a State rule as well, that 
conditions a securities-registration exemption on the 
issuer refraining from generally advertising its 
securities.  See, e.g., Bulldog SJC Brief 1 (explicitly 
referencing the federal regulation in “Questions 
Presented” to the SJC).   Just last week, however, 
Congress passed legislation that itself removes the 
general-advertising condition from the federal 
exemption.  As the President reportedly will sign the 
bill on April 5, both the federal and (via 
incorporation) state exemptions soon will no longer 
include the condition that the issuer refrain from 
general advertising.  As a result, and provided that 
it shows compliance with the exemptions’ other 
requirements, Bulldog will be able to do what it has 
been seeking to do:  engage in general advertising of 
its unregistered securities under both federal and 
state law.  That will divest this case of whatever 
significance it might otherwise be claimed to have, 
making the Court’s review plainly unwarranted.     
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The Securities Exchange Commission regulation 
at issue is 17 C.F.R. § 230.506, commonly known as 
the “Rule 506” exemption.  It is one of several SEC 
regulations promulgated to implement the Securities 
Act’s exemption from registration (and related 
restrictions on advertising) for “transactions … not 
involving any public offering.”  15 U.S.C. § 77d(2).   
In rough summary, Rule 506 exempts an offering to 
an unlimited number of wealthy investors and up to 
35 non-wealthy but financially sophisticated 
investors, provided several conditions are met.  17 
C.F.R. § 230.506; see id. §§ 230.501(a)(5)-(6), 
230.501(e)(1)(iv), 230.502(c).  The condition 
challenged by Bulldog provides (as of April 2) that 
“neither the issuer nor any person acting on its 
behalf shall offer or sell the securities by any form of 
general solicitation or general advertising.”  Id. 
§ 230.502(c).  The net effect of the exemption and its 
condition is that as a matter of federal law Bulldog 
cannot engage in general solicitation or general 
advertising unless it registers its securities.  
Massachusetts explicitly adopts Rule 506 as an 
exemption from State registration as well.  950 
C.M.R. § 14.402(b)(13)(l). 

While Rule 506 appears nowhere in the Petition, 
it was at the forefront below, where Bulldog directly 
contested the constitutionality of the general-
solicitation condition.  See, e.g, Bulldog SJC Brief 
pp. 1, 20, 21, 23, 24, 26 n.5, 27, 30, 39-40; Bulldog 
SJC Reply Brief pp. 5, 17, 18.1  As the SJC 

                                            
1  Each cited page in Bulldog’s SJC briefs explicitly 

references the federal provision.  For example, page 17 of 
Bulldog’s SJC Reply Brief refers to “17 CFR § 502(c)” as “[t]he 
challenged advertising ban.” 
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recognized, “[b]ecause 950 Code Mass. Regs. 
§ 14.402(B)(13)(l) incorporates the prohibition 
against general solicitation … of unregistered 
securities in [the federal regulations], the plaintiffs’ 
claims implicitly challenge the constitutionality of 
this provision of Federal regulation.”  Pet. App. 14a.  
This “back-door” attack on Rule 506 came without 
the SEC appearing in the case.    

The general-solicitation condition has been the 
subject of recent Congressional action as well.  On 
March 8, 2012, the House of Representatives passed 
a bill directing the SEC to amend its regulations so 
that Rule 506 no longer includes a condition that the 
issuer refrain from general solicitation and general 
advertising.  H.R. 3606, 112th Cong. § 201(a)(1) 
(2012).2  The Senate passed the House bill with 
amendments to unrelated sections; the House then 
passed the measure as amended on March 27.  158 
Cong. Rec. H1586-93, H1597-98 (daily ed. March 27, 
2012).  The White House has stated that the 
President will sign the bill on April 5, 2012, after the 
filing of this Brief in Opposition.    

If in fact signed by the President, H.R. 3606 
would accomplish by legislation what Bulldog has 
been trying to do with the current litigation:  remove 
the provision in Rule 506 that conditions the 
availability of the exemption from registration on the 
absence of general solicitation.  Moreover, if Bulldog 
                                                                                         

 
2  HR 3606’s pertinent text appears at pages 16b-17b the 

Supplemental Appendix.  It contains the proviso that all 
ultimate purchasers of the securities must be accredited 
(wealthy) investors.  
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satisfies Rule 506’s other provisions, it would in fact 
qualify for the exemption and therefore be free as a 
matter of federal law to engage in the future in 
general solicitation similar to its 2006 website and 
email.  It also would be free going forward to do so as 
a matter of Massachusetts law, because the 
Commonwealth again specifically adopts the Rule 
506 exemption as a state exemption too.  950 C.M.R. 
§ 14.402(B)(13)(l).  As a result, this case would 
become moot as regards Bulldog’s claim for 
injunctive relief allowing it to engage in the future in 
the same conduct that was the subject of the 
administrative proceeding below.  See Bulldog SJC 
Brief 48-50.3  Enactment of the law also would 
resolve the larger issue of Internet advertising for 
Rule 506 securities that underlies the Petition and 
Brief Amici Curiae and drives the First Amendment 
issues raised in them.  In these circumstances, 
discretionary review by the Court is plainly 
unnecessary. 

                                            
3  To be clear, the administrative proceeding itself would 

not be mooted, and neither would the lower-court decisions 
rejecting the First Amendment challenges to it.  This is because 
Bulldog was sanctioned in 2007 on the basis of conduct in 2006, 
and at both times it did not qualify for the Rule 506 exemption 
as that exemption then existed.  The administrative findings of 
violation, the generalized order to “cease and desist from 
committing any further violations of the [Massachusetts 
Securities] Act,” and the $ 25,000 fine that Bulldog received 
would therefore remain in effect, as would the judicial decisions 
upholding them.  See Pet. App. 2a & n.3.  
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II. THE CENTRAL HUDSON ISSUES ARE 
FACT-BOUND QUESTIONS ABOUT THE 
APPLICATION OF UNDISPUTED LEGAL 
STANDARDS TO SPECIFIC FACTS.4 

The main issues that Bulldog seeks review on -- 
that the SJC wrongly treated this as a “disclosure” 
case, Pet. 13-16, and erroneously used a “reasonable 
relationship” test, id. 16-19 -- ultimately reduce to 
an argument that the lower courts should have 
applied the Central Hudson commercial-speech 
standard,5 rather than a more deferential one.  This 
glosses over the fact that Bulldog in fact received 
Central Hudson review, both in the trial court (with 
a full evidentiary hearing) and the SJC.  Pet. App. 
32a-44a, 74a-84a.  The SJC indeed held that even if 
Central Hudson provides the legal standard, the 
Secretary met its requirements here.  Id. 32a-44a.  
For Bulldog to prevail, therefore, the Court must 
review both the SJC’s rulings regarding the 
satisfaction of Central Hudson’s elements and the 
SJC’s threshold determinations about whether that 
case actually provides the controlling standard.  The 
rulings regarding satisfaction of Central Hudson, 
however, themselves raise no questions regarding 
the nature of the governing standard; they instead 
all involve the application of an undisputed standard 

                                            
4  The remainder of this Brief in Opposition addresses 

Rule 506 and its Massachusetts analogue as they existed at the 
time the Brief went to printing -- i.e., without the change to be 
effected by the legislation that the President reportedly is 
about to sign.  

 
5  Central Hudson Gas & Elec. v. Pub. Svc. Comm’n, 447 

U.S. 557 (1980). 
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to specific facts.  These are the classic “fact-bound” 
questions that the Court ordinarily declines to 
involve itself with. 

Central Hudson establishes a four-pronged 
standard for reviewing prohibitions on commercial 
speech.  447 U.S. at 566.  The parties resolved the 
first two prongs by stipulation,6 thereby requiring 
the SJC “only [to] determine whether the third and 
fourth prongs ... are satisfied, that is, whether the 
challenged regulations ‘directly advance’ the 
[stipulated] substantial government interest and are 
‘not more extensive than is necessary to serve that 
interest.’”  Pet. App. 34a (quoting Central Hudson, 
447 U.S. at 564, 566).  As regards the third prong 
(“directly advance”), there is no dispute what the 
standard is:  “the governmental body ... must 
demonstrate that the harms it recites are real and 
that its restriction will in fact alleviate them to a 
material degree.”  Lorillard Tobacco Co. v. Reilly, 
533 U.S. 525, 555 (2001) (quoting Edenfield v. Fane, 
507 U.S. 761, 770-71 (1993)).  While “[t]his burden is 
not satisfied by mere speculation or conjecture,” id. 
(quoting Edenfield), it can be “based solely on 
history, consensus, and ‘simple common sense,’” id. 
(quoting Fla. Bar v. Went for It, Inc., 515 U.S. 618, 
628 (1995)).  Rather than identify any open issue 
regarding this standard, Bulldog asks the Court “to 
grant review to reiterate that ... speculation and 
conjecture cannot suffice.”  Pet. 21 (emphasis added). 

                                            
6  These are “whether the expression … concern[s] lawful 

activity and [is] not … misleading” and “whether the asserted 
governmental interest is substantial.”  Id.  
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For its part, the SJC made clear that “speculation 
[and] conjecture” are indeed insufficient, Pet. App. 
34a, and it recited, as governing, the third-prong 
standard quoted above.  Id. 34a-35a, 38a n.17.  The 
SJC also explained at length why that standard is 
met here, id. 34a-38a, both recognizing securities 
regulation’s 80-year history of disclosure rules, id. 
7a-8a, 26a-27a, and crediting expert testimony that 
was subject to vigorous cross-examination, id. 36a-
37a, 77a-78a.  By contesting the sufficiency of this 
evidence, Pet. 21, Bulldog raises only a fact-bound 
dispute over how an uncontested legal standard 
applies to a specific body of evidence.7  

A similar result obtains for Central Hudson’s 
fourth prong (“not more extensive than is necessary 
to serve th[e governmental] interest”).  The legal 
standard is again undisputed:  it is the “reasonable 
fit” test established in Bd. of Trustees v. Fox, 492 

                                            
7  For example, Bulldog complains that the expert based 

his opinions on regulatory experience and economic reasoning 
rather than “empirical data,” but the SJC correctly noted that 
this Court “has itself relied on common sense and economic 
reasoning.”  Id. 38a n.17.   Bulldog also failed to object to the 
admission of the expert's testimony on the ground that it 
lacked a sufficient basis.  Cf. Fed. R. Evid. 702(1).  Although 
Bulldog filed a pre-trial objection, its counsel stated at trial 
that this “[wa]s not a rules of evidence objection” and in 
particular was not a “Federal Rule 702 objection.”  SJC Record 
Appendix (Judicial Record) 328-30.  Bulldog also had major 
gaps in its own evidence below.  In particular, the bar-
association letter that it emphasizes heavily, Pet. 7-8, 20, was 
discounted by the trial court because of its cursory nature and 
the lack of any further evidence on the point.  Pet. App. 83a 
n.15. 
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U.S. 469, 480 (1989).8  As with the third prong, the 
SJC specifically cited the Fox standard and provided 
an extensive explanation of why the present record 
satisfies it.  Pet. App. 39a-44a.  Unlike the third 
prong, however, Bulldog makes no effort to explain 
why the SJC's detailed fourth-prong reasoning is 
wrong.  See Pet. 20-21.  This goes beyond just raising 
another fact-bound issue; it is a request for error 
correction that does not even identify the error.  

It should be noted that the pending federal 
legislation, see Section I supra, is no cause to second-
guess the courts below.  HR 3606’s clear purpose is 
promoting capital formation; the Title for the 
relevant section is “Access to Capital for Job 
Creators.”  See HR 3606, supra, Title II.   As the trial 
court noted, that goal “is to some degree in tension 
with … market integrity,” the goal underlying the 
prior regime that the parties stipulated was a 
“substantial” one here.  Pet. App. 83a-84a.  That 
Congress may make a policy choice to replace the 
earlier substantial interest with a different one 
                                            

8  See id. at 480 (“a fit that is not necessarily perfect, but 
reasonable; that represents not necessarily the single best 
disposition but one whose scope is in proportion to the interest 
served, ...; that employs not necessarily the least restrictive 
means but ... a means narrowly tailored to achieve the desired 
objective”); accord Greater New Orleans Broadcasting Ass’n v. 
U.S., 527 U.S. 173, 188 (1999); Fla. Bar, 515 U.S. at 632.  It 
should be noted that in an as-applied challenge like Bulldog’s, 
“the validity of the regulation depends on the relation it bears 
to the overall problem the government seeks to correct, not on 
the extent to which it furthers the government’s interest in a[ 
plaintiff’s] individual case.”  U.S. v. Edge Broadcasting Co., 509 
U.S. 418, 430-31 (1993) (quoting Ward v. Rock Against Racism, 
491 U.S. 781, 801 (1989)). 
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neither undermines the former interest’s 
substantiality nor affects the constitutionality of the 
legislative and regulatory means previously chosen 
to effectuate it.  See id. 

III. THERE IS NO NEED TO REVIEW 
WHETHER THE ZAUDERER TEST 
APPLIES ONLY TO DISCLOSURE 
REQUIREMENTS AIMED AT 
PREVENTING  DECEPTION.  

In Zauderer v. Office of Disciplinary Counsel, 425 
U.S. 626, 653 (1985), the Court upheld a disclosure 
requirement that was “reasonably related to the 
State’s interest in preventing deception of 
consumers.”  More recently, the Court also sustained 
a Bankruptcy Code disclosure requirement, because 
it too was “reasonably related to the [Government’s] 
interest in preventing deception of consumers.”  
Milavetz, Gallop & Milavetz, P.A. v. U.S., 130 S.Ct. 
1324, 1341 (2010) (quoting Zauderer).  In both 
instances, the Court refrained from applying the 
Central Hudson standard, instead using Zauderer’s 
more deferential “reasonable relationship” test.  
Milavetz, 130 S.Ct. at 1339; Zauderer, 425 U.S. at 
638, 650-51.  Bulldog now urges the Court to grant 
review and hold that “preventing deception of 
consumers” is the only governmental interest that 
Zauderer applies to, with all other interests subject 
to Central Hudson.  Pet. 16-19.  There is no reason 
for the Court to reach this issue, however, as all the 
lower courts that have considered it have rejected 
Bulldog’s position. 

As an initial matter, Bulldog errs in claiming 
that the SJC’s ruling “conflict[s]” with this Court’s 
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own decisions.  Pet. 17-18.  As the SJC recognized, 
“Milavetz and Zauderer do not expressly limit the 
reasonable relation test to the particular State 
interest in preventing deception.”  Pet. App. 30a-31a.  
Neither decision even addressed the question of 
other possible State interests, likely because the 
government goals advanced in each case were solely 
deception-related.  Milavetz, 130 S.Ct. at 1339, 1340; 
Zauderer, 471 U.S. at 633-34, 636, 653.  Zauderer 
and Milavetz therefore do not themselves control, 
because “[c]onstitutional rights are not defined by 
inferences from opinions which did not address the 
question at issue.”  Texas v. Cobb, 532 U.S. 162, 169 
(2001).9  The issue is instead open for the lower 
courts to address, and those that have considered it 
have disagreed with Bulldog. 

                                            
9  Similarly inapposite are Riley v. National Fed’n of the 

Blind, 487 U.S. 781 (1988), and Ibanez v. Fla. Dept. of Bus., 512 
U.S. 136 (1994).  See  Pet. 17.  Riley applied the “test for fully 
protected expression,” rather than commercial speech.  487 
U.S. at 796.  The majority indeed specifically distinguished 
securities regulation from the charitable solicitation at issue 
there.  Id. at 796 n.9.  Ibanez involved overlapping regulations 
that imposed both an “absolute prohibition” and a disclosure 
requirement on the same conduct, rendering any treatment of 
the latter dicta.  512 U.S. at 146-47 & n.11.  Moreover, the only 
State interest cited in Ibanez was preventing deception, which 
gave the Court no opportunity to address whether other 
interests could be considered.  Id. at 146 (also limiting its 
ruling to the case's singular facts and “express[ing] no opinion” 
on “other situations”).  
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A. There Is No Conflict in the Lower Courts; 
Those That Have Considered the Issue 
Concur with the SJC. 

The Petition correctly identifies the First Circuit 
as agreeing with the SJC that the government 
interests encompassed by Zauderer do not stop at 
deception.  Pharm. Care Mgmt. Ass’n v. Rowe, 429 
F.3d 294, 310 & n.8 (1st Cir. 2005), cert. denied, 547 
U.S. 1179 (2006).  Bulldog is wrong, however, to 
imply that the First Circuit is the only one that 
concurs.  See Pet. 18 n.2.  The most glaring omission 
is a 2011 District of Columbia Circuit decision in a 
case brought by one of Bulldog’s own hedge funds -- 
i.e., by one of the current petitioners.  Full Value 
Advisors, LLC v. S.E.C., 633 F.3d 1101, 1109 (D.C. 
Cir.), cert. denied, 131 S.Ct. 3003 (2011).10  Bulldog 
also overlooks two Second Circuit decisions explicitly 
holding, after extensive discussion, that Zauderer 
“encompass[es] nonmisleading disclosure 
requirements.”  N.Y. St. Restaurant Ass’n v. N.Y. 
City Bd. of Health, 556 F.3d 114, 133 (2d Cir. 2009) 
(quoting Nat’l Elec. Mfrs. Ass’n v. Sorrell, 272 F.3d 
104, 115 (2d Cir. 2001), cert. denied, 536 U.S. 905 
(2002)).11  Finally, Bulldog fails to cite a Tenth 

                                            
10  Full Value Advisors held that “[c]ompelling disclosure 

[of a hedge fund’s holdings] to the [SEC] so the Commission 
may determine whether confidential treatment is warranted is 
a rational means of achieving [Congress’s] goal” of “protect[ing] 
a[ fund’s] confidential information.’”  Id. (Zauderer cited). 

 
11  After Bulldog filed the Petition, the Sixth Circuit 

adopted the Second Circuit’s reading of Zauderer.  Discount 
Tobacco City & Lottery, Inc. v. U.S., ___ F.3d ___, 2012 WL 
899073, at * 38-39, 42, 45, 47 (6th Cir. Mar. 23, 2012) (Stranch, 
J., separate majority opinion on this issue).  This aspect of 
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Circuit decision that applies Zauderer to an interest 
other than fraud prevention in the specific context of 
securities regulation.  U.S. v. Wenger, 427 F.3d 840, 
849-51 (10th Cir. 2005), cert. denied, 548 U.S. 936 
(2006) (requirement in Section 17(b) of the Securities 
Act that person paid for “touting” stock disclose 
amount of compensation is “reasonably related to the 
government's interest in promoting open capital 
markets”).  

Besides omitting multiple cases that concur with 
the SJC, the Petition cites “conflict[ing]” Circuit 
decisions that do not present a true split.  Pet. 18-19.  
Bulldog primarily relies on Int’l Dairy Foods Ass'n v. 
Amestoy, 92 F.3d 67 (2d Cir. 1996), but the two 
Second Circuit cases cited in the preceding 
paragraph make clear that “IDFA ‘was expressly 
limited to cases in which a state disclosure 
requirement is supported by no interest other than 
the gratification of consumer curiosity,’” which is 
certainly not the situation here.  N.Y. St. Restaurant 
Ass’n, 556 F.3d at 134 (quoting Nat’l Elec., 272 F.3d 
at 115 n.6); see also id. at 132 (Nat’l Elec. is “this 
Circuit's law”).  Similarly, the Eleventh Circuit 
decisions that Bulldog cites never actually consider 
whether Zauderer’s “reasonable relationship” test 
should supplant Central Hudson as the appropriate 
standard in those cases.  Borgner v. Brooks, 284 F.3d 
                                                                                         
Discount Tobacco is arguably dicta, because the majority there 
ultimately found that the contested disclosure requirement was 
reasonably related to preventing deception.  Id. at * 47; see also 
Int’l Dairy Foods Ass’n v. Boggs, 622 F.3d 628, 640-42 (6th Cir. 
2010) (Zauderer not limited to inherently misleading 
statements and applies to potentially misleading ones; whether 
standard reaches other governmental interests not considered).   
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1204, 1210-15 (11th Cir.), cert. denied, 537 U.S. 1080 
(2002); Mason v. Fla. Bar, 208 F.3d 952, 955-58 
(11th Cir. 2000).12  

In sum, this is not an issue where the lower 
courts truly conflict.  All the decisions that have 
actually considered the question have applied 
Zauderer to “nonmisleading disclosure 
requirements.”  Nat’l Elec., 272 F.3d at 115.  Review 
in this Court is therefore unnecessary.  

B. The SJC’s Application of Zauderer Is 
Consistent with the Court’s Decisions. 

The SJC correctly observed that “the rationales 
on which [Zauderer and Milavetz] relied are equally 
applicable to the State interest asserted here of 
ensuring full and accurate information to securities 
investors.”  Pet. App. 31a.  Those “equally 
applicable” rationales are (1) that a commercial 
speaker has only a “‘minimal’ constitutionally 
protected interest in not providing ‘factual and 
uncontroversial information’” and (2) that 
“disclosure rules serve the social interest in 
increasing the information available to the public, an 
interest that undergirds the protection of commercial 
                                            

12  Mason never even cites the part of Zauderer that 
addresses disclosure requirements.  208 F.3d at 955-58; see 
fn. 13 infra.  Borgner does, but only as support for its holding 
that the disclosure requirement challenged there satisfies 
Central Hudson.  284 F.3d at 1213-14 (not considering whether 
Zauderer should itself be the standard).  The final Circuit case 
cited by Bulldog, Entertainment Software Ass’n v. Blagojevich, 
469 F.3d 641 (7th Cir. 2006), also does not address what 
government interests Zauderer encompasses; the topic of the 
government interest indeed does not factor in the decision at 
all.  Id. at 651-53.  
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speech in the first place.”  Id. 30a (quoting Zauderer, 
471 U.S. at 651).  The Second Circuit twice relied on 
just the same reasoning in applying Zauderer to 
State interests other than preventing deception.  
N.Y. St. Restaurant Ass’n, 556 F.3d at 133; Nat’l 
Elec., 272 F.3d at 115.  The Petition neither rebuts 
nor even discusses this point. 

The Court's recent First Amendment decisions 
regarding "electioneering" speech strongly reinforce 
the correctness of this reading of Zauderer.   Just as 
in the commercial-speech context, the Court employs 
a “lower level of scrutiny” for disclosure 
requirements regarding political-campaign speech 
than for outright prohibitions.  Arizona Free 
Enterprise Club’s Freedom Club PAC v. Bennett, 131 
S.Ct. 2806, 2817 (2011).  The governmental interests 
that can justify the “lower level of scrutiny,” 
however, are not artificially constrained by topic -- 
the standard instead is just “a substantial relation 
between the disclosure requirement and a 
sufficiently important governmental interest.”  
Citizens United v. Fed. Electoral Com’n, 130 S.Ct. 
876, 914 (2010).  Under this test, “the State's 
interest in preserving electoral integrity is not 
limited to combating fraud,” John Doe No. 1 v. Reed, 
130 S.Ct. 2811, 2819 (2010), and an “informational 
interest alone is sufficient,” Citizens United, 130 
U.S. at 915-16. 

No conceivable reason exists for holding 
commercial speech to a more limited disclosure 
standard in this respect.  To the contrary, the Court 
has specified that “[p]urely commercial speech is 
more susceptible to compelled disclosure 
requirements” than is personal or political speech.  
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Riley v. Nationl Fed’n of the Blind, 487 U.S. 781, 796 
n.9 (1988) (citing securities regulation as an 
example).  This is particularly true when the Court, 
in upholding electioneering disclosure requirements, 
has stressed the electorate’s interest in receiving 
information.  See, e.g., Citizens United, 130 S.Ct. at 
914-16.  The investing public also has a strong 
interest in receiving the extensive information that 
traditional securities regulation provides, and the 
SJC had more than ample reason to read Zauderer 
in the manner it did.  

C. The Requirements in This Case Are Just 
As Disclosure-Based As the Regulatory 
Regime in Zauderer Was. 

In a further attempt to avoid Zauderer, Bulldog 
contends that the present case does not involve a 
disclosure requirement at all. It instead maintains 
that Massachusetts has imposed an “outright ban” 
that “flatly suppresses … [commercial] speech,” Pet. 
11, 12, and that therefore must be reviewed under 
Central Hudson.  This ignores the fact that if 
Bulldog makes the detailed public disclosures 
contained in a registration statement, the “ban” 
disappears.  See Pet App. 26a-27a (SJC stresses that 
“nothing prevents Bulldog from filing a registration 
statement, with all its required disclosures, and 
[then] advertising its securities”).  Any restriction 
here is thus not “outright” and “flat,” but instead 
conditional and contingent, because one can “disclose 
it away” at any time.  

As the SJC recognized, Pet App. 25a-28a, the 
restrictions are in fact a subsidiary component of a 
broader disclosure requirement, properly reviewable 



18 
 

under Zauderer.  The SJC emphasized that the 
major thrust of both Massachusetts and federal 
securities regulation is indeed disclosure, with the 
accompanying conditional prohibition playing only 
an ancillary role: 

[S]ecurities regulation since 1933 has been 
designed to ensure the availability of adequate 
information about securities through the 
requirement of thorough disclosures ….  [A] 
disclosure requirement typically incorporates 
a prohibition on commercial speech …, 
because the commercial speaker is generally 
barred from advertising … unless the speaker 
makes the disclosure. … [This] defines and 
enforces the disclosure rule. 

Pet. App. 26a.  Simply put, if one can avoid a 
restriction on speech by making disclosures, then the 
law qualifies as a disclosure requirement; if one 
cannot, then it constitutes a “flat” prohibition. 

The best support for this dichotomy is that 
Zauderer itself involved precisely the same 
combination of disclosure requirement and 
conditional prohibition that is present here.  In 
Zauderer, the Ohio Disciplinary Rule on attorney 
advertising provided in relevant part: 

Only the following information may be 
published or broadcast: 

… 

(15) Contingent fee rates subject to DR 2-
106(C), provided that the statement discloses 
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whether percentages are computed before or 
after deduction of court costs and expenses. 

Zauderer, 471 U.S. at 632-33 n.4 (emphasis added) 
(quoting then-Ohio DR 2-101(B)(15)).  Just as in the 
present case, the law at issue in Zauderer prohibited 
certain speech (attorney advertising of contingent-
fee rates) unless specific disclosures were made 
(whether the advertised percentages are before or 
after deduction of costs).  And just as in the present 
case, an enforcement proceeding charged an attorney 
with violating this conditional prohibition by 
advertising the availability of contingent fees 
without disclosing a client’s continuing responsibility 
for costs.  Id. at 633-34.  The Court nevertheless 
applied the reasonable-relationship standard to the 
attorney’s resulting First Amendment challenge, id. 
at 650-53, and affirmed the finding of a violation of 
DR 2-101(B)(15), id. at 655.  In doing so, the Court 
emphasized the “material differences between 
disclosure requirements and outright [i.e., 
unconditional] prohibitions on speech” -- precisely 
the distinction the SJC drew here.  Id. at 650 
(emphasis added).13    

Bulldog cites Thompson v. W. States Med. Ctr., 
535 U.S. 357 (2002), see Pet. 14-15, but that case 

                                            
13  While affirming the lower court’s ruling that the 

attorney had violated the disclosure requirement, the Court 
also reversed findings that he had broken several other rules 
that were properly characterized as “outright prohibitions,” id. 
at 639-49, such as a “blanket ban on … illustrations” in 
attorney advertising.  Id. at 649.  This reinforces the case’s 
basic distinction between “outright prohibitions” and 
“disclosure requirements.”  Zauderer, 471 U.S. at 650. 
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actually illustrates the disclosure/prohibition 
distinction.  In Thompson, there was an absolute ban 
on advertising “compounded drugs” -- mix-and-
match drug combinations that individual 
pharmacists create for specific patients but that, 
given their limited scale of production, have not gone 
through the elaborate testing of the Food and Drug 
Administration’s new-drug approval process.  
Thompson, 535 U.S. at 360-61, 364-65.  Unlike the 
present case, no amount of disclosure would have 
removed the ban; pharmacists simply could not 
advertise compounded drugs.  Id. at 364-65 (citing 21 
U.S.C. § 353a(c)).  FDA disclosure requirements 
indeed were not at issue in Thompson at all.14  

Bulldog also maintains that there is no evidence 
that “enhanced disclosure” was the actual purpose of 
the Massachusetts regime, rather than a “post hoc 
pretext” developed during the litigation.  Pet. 15-16.  
This argument is at odds with a stipulation the 
parties entered into below regarding satisfaction of 
Central Hudson’s second prong, which is “whether 
the asserted governmental interest [behind the 
speech restriction] is substantial.”  Central Hudson, 
                                            

14  The case instead turned on the FDA statute’s new-
drug-approval sections and their exception for compounded 
drugs.  See, e.g., 535 U.S. at 370 (“[A]s long as pharmacists do 
not advertise particular compounded drugs, they may sell 
compounded drugs without first undergoing safety and efficacy 
testing and obtaining FDA approval.  If they advertise their 
compounded drugs, however, FDA approval is required”); see 
also id. at 360, 371.  Bulldog asserts that “the product licensing 
requirements in Thompson expressly included government-
approved disclosures in labeling and advertising,” but the 
pages it cites in Thompson say nothing about those subjects.  
See Pet. 15 (citing 535 U.S. at 362-65).   
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447 U.S. at 566.  As the trial court explained, “the 
parties … stipulated to the second prong …:  the 
governmental interest to be served by the 
regulations, ‘to protect the integrity of capital 
markets, and thereby to preserve the overall health 
of the economy, by ensuring that investors make 
decisions based on full and accurate material,’ is 
substantial.”  Pet. App. 75a; see id. 34a (SJC recites 
second-prong stipulation).  A “substantial” interest is 
by definition not a “pretext,” and Bulldog’s second-
prong stipulation should bind it now.  See, e.g., 
Christian Legal Society v. Martinez, 130 S.Ct. 2971, 
2983 (2010).15    

IV. BULLDOG’S FIRST AMENDMENT 
CLAIMS ARE BASED ON TWO 
MISTAKEN LEGAL PREMISES.  

Two assumptions underlie the Petition:  (1) that 
federal law would preempt any state regulation of 
the sale of Bulldog’s underlying securities and (2) 
that Massachusetts law limits Bulldog’s marketing 

                                            
15  The Petition omits the facial-overbreadth claim that 

Bulldog advanced before the SJC, instead requesting only that 
the Court “grant review to hold that the [Secretary’s] 
regulation violates the First Amendment as applied to 
Bulldog.”  Pet. 2.  While the Brief Amici Curiae might be read 
as attempting to revive the overbreadth claim, id. 5, 20-24, the 
Court “do[es] not ordinarily address issues raised only by 
amici.”  Kamen v. Kemper Financial Services, Inc., 500 U.S. 90, 
97 n.4 (1991); see Sup. Ct. R. 14.1(a).  The overbreadth claim in 
any event fails for the reasons discussed at length by the SJC, 
Pet. App. 44a-48a, which the amici never squarely confront.  
See also id. 48a-51a (SJC rejects additional First Amendment 
“right to listen” claim, also not asserted by Bulldog now but 
possibly still pursued by amici).  
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efforts solely to ones directed at the affluent.  See, 
e.g., Question Presented 1.  Both assumptions are 
unfounded. 

A. Federal Law Does Not Preempt State 
Regulation of Bulldog’s Unregistered 
Securities.   

The Petition categorically asserts that “federal 
law preempt[s] Massachusetts from prohibiting sales 
of unregistered securities to Massachusetts 
residents.”  Pet. 9-10; accord id. 11, 16.  This serves 
as the premise for Bulldog’s contention that 
Massachusetts is regulating Bulldog's advertising “to 
further an objective that federal law does not permit 
the state to achieve directly” -- i.e., as an indirect 
means of suppressing sales that it cannot ban 
outright.  Id. i.  The preemption argument is entirely 
new, as Bulldog never raised it before the trial court 
or the SJC.16   

There was a good reason for Bulldog’s reticence 
below:  the asserted preemption does not exist.  The 
preemption provision in the federal Securities Act, 
15 U.S.C. § 77r, does limit a state’s ability to 
regulate the offer or sale of a “covered security.”  Id. 

                                            
16  Because preemption is itself a federal claim, rather 

than just an argument supporting another federal claim, 
Bulldog should be barred from raising it now.  Yee v. 
Escondido, 503 U.S. 519, 533-35 (1992).  When available, 
preemption under the Securities Act in fact covers offers (like 
Bulldog’s advertising) just as much as it does sales.  15 U.S.C. 
§ 77r(a).  There accordingly would have been no need to 
consider the First Amendment here at all, had preemption 
applied. 
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§ 77r(a), (c).17  The statutory definition of “covered 
security,” however, is carefully circumscribed.  Id. 
§ 77r(b).  As regards unregistered securities, it 
includes only those “issued under several specified 
exemptions of the Securities Act.”  1 L. Loss & J. 
Seligman, Securities Regulation 63 (3d ed. 1998) 
(describing Section 77r(b)(4)).  The “specified 
exemption[ ]” in Section 77r(b)(4) that is relevant 
here references exemptions created “pursuant to … 
[Securities Exchange] Commission rules … issued 
under section 77d(2) of [the Act],” i.e., pursuant to 
regulations that implement the Act’s nonpublic-
offering  exemption.  15 U.S.C. § 77r(b)(4)(D).  
“[T]ransactions exempt under [the] nonpublic 
offering exemption are not preempted unless they 
are in compliance with an SEC … regulation” 
implementing it.  T. Hazen, The Law of Securities 
Regulation 333 (rev. 5th ed. 2006). 

The SEC nonpublic-offering regulation relevant 
here was Rule 506.  Because Rule 506 has been 
adopted as a Massachusetts exemption as well, 950 
C.M.R. § 14.402(B)(13)(l), it was fully available as a 
state exemption in the proceedings below.  Bulldog 
nevertheless did not invoke it, let alone establish 
that its conditions were satisfied.  Pet. App. 62a-63a 

                                            
17  See Mass. G.L. c. 110A, § 301(3) (recognizing federal 

mandate by removing “federal covered securit[ies]” from 
general State regulation of offering and selling unregistered 
securities); see also id. § 415 “(This chapter shall be so 
construed as to … coordinate [its] interpretation and 
administration … with the related federal regulation”).  The 
federal statute still allows some State authority over “covered 
securities,” 15 U.S.C. § 77r(b)(4)(D), (c), which Massachusetts 
has exercised, Mass. G.L. c. 110A, § 306.  
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(trial court recites that “only exemption invoked” at 
administrative level was a separate, nonfederal one).  
As a result, the record fails to show that Bulldog 
qualified for protection under Rule 506 (or any other 
preemptive federal exemption listed in 15 U.S.C. 
§ 77r(b)(4)), and there is no basis for it to claim 
preemption now.  See Brown v. Earthboard Sports 
USA, Inc., 481 F.3d 901, 912-15 (6th Cir. 2007) 
(issuer had burden of proving preemption by 
showing compliance with Rule 506’s requirements); 
Risdall v. Brown-Wilbert, Inc., 753 N.W.2d 723, 729-
31 (Minn. 2008) (same).  

Contrary to the Petition, the SJC did not 
“acknowledge[ ]” that preemption applies to the 
Commonwealth’s regulation of Bulldog’s securities.  
Pet. 9-10, 16 (citing Pet. App. 40a n.19).  The cited 
SJC footnote instead states that an alternative 
regulatory regime hypothesized by Bulldog -- “to 
prohibit all sales of unregistered securities to 
Massachusetts residents” -- would be preempted.  
Pet. App. 40a n.19.  The SJC thus made no finding of 
preemption regarding the Commonwealth’s actual 
regulation of Bulldog; it instead just noted that 
Bulldog’s own proposed ban of all unregistered 
securities sales would itself be preempted, because 
at least some Massachusetts securities transactions 
would “fall under” Rule 506, id., and general State 
regulation of those transactions unquestionably 
would be preempted.   

B. Massachusetts Does Not Maintain a 
“Rich Readers Only” Rule.  

The Petition also asserts that Massachusetts 
“operates … a ‘rich readers only’ rule because it 
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allows companies like Bulldog to speak only to 
financially sophisticated investors.”  Pet. 11; accord 
id. 24.  This contention underlies both the Petition’s 
claims that the Commonwealth engages in 
“audience-based discrimination,” id. 12, 24, and the 
first Question Presented’s description of “a state ban 
on speech … to members of the public based on their 
financial status,” id. i.  It too is without basis.   

There is no dispute that, because of the general-
solicitation condition in both Rule 506 (as 
incorporated into State law) and several other 
Massachusetts exemptions, Bulldog cannot promote 
its unregistered securities by means of general 
solicitation or general advertising.18  However, this 
restriction applies equally across the board:  no one, 
rich or poor, can open a magazine and see an 
advertisement for Bulldog securities.  Far from 
discriminating, Rule 506’s general-solicitation 
condition -- which again is what Bulldog challenged 
below, see Bulldog SJC Brief p.1 -- treats everyone 
the same.   

   Bulldog may respond that even if a uniform 
rule governs general solicitation to the public at 
large, there still is differential State treatment of 
individualized solicitations of particular persons.  
This also is incorrect.  Without question, 
individualized solicitations allowed under the State-
incorporated Rule 506 exemption are restricted to 
the wealthy or the sophisticated (among other 
                                            

18  17 C.F.R. §§ 230.502(c), 230.506(b)(1); 950 C.M.R. 
§ 14.402(B)(9)(e), (i)3; 950 C.M.R. § 14.402(B)(13)(i), (l).  Again, 
this obviously may change if the President signs the legislation 
discussed in Section I. 
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limitations).  17 C.F.R. §§ 230.501(a),(e), 
230.502(c), 230.506.  However, Massachusetts also 
has a separate, State-only exemption that allows 
individualized solicitations without regard to wealth 
or sophistication.  Mass. G.L. c. 110A, § 402(b)(9) 
(including other conditions not relevant here).  While 
Section 402(b)(9) initially references those 
solicitations being “directed … to not more than 25 
persons,” the statute later provides that “the 
[S]ecretary may by rule … increase … the number of 
offerees permitted,” id., and the Secretary has in fact 
promulgated a regulation allowing the “number of 
offerees … [to] increase[ ] to the number to whom the 
offering is actually made by the offeror.”  950 C.M.R. 
§ 14.402(B)(9)(i).19   

Given Section 402(b)(9) and the regulation 
implementing it, Massachusetts law does not restrict 
individualized solicitations on the basis of wealth or 
sophistication.  Rich and poor therefore fare exactly 
the same:  no one can receive general solicitations, 
whether they be magazine advertisements or robo-
calls, while everyone has an opportunity to receive 
individualized solicitations.  Bulldog may be upset 
                                            

19  This open-ended increase is subject to three conditions:  
no general solicitations, no more than 10 resulting sales, and 
no commissions to anyone other than licensed brokers.  Id.  The 
first condition just reiterates what Bulldog is challenging in 
this case, see fn. 20 infra, and the latter two are irrelevant to 
what it claims to care about -- the ability of it, as an issuer, to 
make offers per se.    Although Section 14.402(B)(9)(i) has been 
in effect since 2000, the parties overlooked it below.  See Pet. 
13a (SJC references statute and regulation without citing 
regulation’s subsection (i)).  It nevertheless can and should be 
fully considered now.  Smith v. Phillips, 455 U.S. 209, 215 n.6 
(1982).  
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about the wealth-based lines drawn by Rule 506, but 
it should raise those issues in a case where there is 
no separate State exemption free of those 
distinctions.20   

In addition to understating its ability to 
communicate with potential investors, Bulldog 
asserts that it also cannot speak with “researchers, 
journalists, students, and other non-market 
participants.” Pet. 24.   As the SJC explained, 
however, “under the challenged provisions of 
Massachusetts securities law, an issuer’s speech is 
restricted only where it is designed to solicit an offer 
to purchase securities.”  Pet. App. 47a (citing 
definition of “offer” in Mass. G.L. c. 110A, § 401(i)(2)) 
(emphasis added).  For speech to be affected, it 
accordingly must have some relationship, at least 
from the issuer’s perspective, to the potential 
purchase of securities.  As a result, there is no basis 
for contending that the Massachusetts Act extends 
to communications between issuers and non-
investors where both understand the lack of any 
connection with selling securities, such as when an 
                                            

20  Bulldog’s 2006 communication did not itself qualify for 
a Section 402(b)(9) exemption, because (along with perhaps 
other reasons) it was a general solicitation, rather than an 
individualized one.  950 C.M.R. § 14.402(B)(9)(i)3; Supp. App. 
24b-26b (expert testimony that general solicitation is a 
“recognized concept” in the securities field that encompasses 
“offers being made on a random basis,” such as by “calling a list 
of people,” so that Bulldog’s interactive website and resulting 
email “really fall[ ] together as a general solicitation”).  While 
Bulldog’s email was specifically directed into Massachusetts, 
Pet. App. 62a-63a, it was just as random as a robo-call to a 
Massachusetts area code from a list of phone numbers would 
have been.  See also id. (Bulldog did not invoke Section 
402(b)(9) in its administrative appeal).    
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academic researcher contacts an issuer for a field 
interview.  This provides a further reason why the 
asserted “rich readers only” rule is without basis. 

V. THIS CASE IS NOT AN APPROPRIATE 
VEHICLE FOR RESOLVING THE FIRST 
AMENDMENT ISSUES. 

In addition to the pending federal legislation 
reviewed in Section I supra, several other factors 
make this case a particularly inappropriate one for 
addressing the First Amendment issues cited.   

A. Deciding the Constitutionality of an SEC 
Regulation Should Await a Case Where 
the SEC Is a Party.  

As the SJC recognized, the state-law 
incorporation of Rule 506 means that Bulldog’s 
“claims implicitly challenge the constitutionality of 
[the general-solicitation] provision of [that] Federal 
regulation.”  Pet. App. 14a.  Bulldog’s suit indeed has 
allowed it to try to invalidate Rule 506’s general-
solicitation condition without having to litigate 
against the SEC and the Department of Justice.  
While the pending federal legislation discussed in 
Section I should resolve any issues about Rule 506 
going forward, the Court’s acceptance of this case 
would effectively decide the constitutionality of the 
Rule’s general-solicitation condition as it has existed 
to date.  This again would occur without the SEC 
ever having participated in the case, a result with 
numerous practical consequences.  For example, 
Bulldog assails the supposed lack of evidence that 
the Secretary presented under Central Hudson.  Pet. 
20-22.  If the Court were to agree with Bulldog in 
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this regard, but see Section II supra, the SEC 
understandably would want to have had the 
opportunity to submit its own proof before its 
regulation’s constitutionality is conclusively 
resolved.21  

It is simply unfair for Bulldog now to seek a final 
determination of a federal regulation’s validity by 
this route.  Less than two months ago, the Court 
expressed discomfiture at the “inefficien[cy]” of 
“litigation that will decide whether [federal] agency-
approved state rates violate the federal statute” 
when “the agency is not a participant in the … 
litigation.”  Douglas v. Indep. Living Ctr., 132 S.Ct. 
1204, 1211 (2012) (remanding case without reaching 
issue certiorari had been granted on).  Inefficiency 
escalates to inequity when a regulation’s 
constitutionality is finally determined with the 
agency not having been in the case below.  Bulldog is 
no stranger to suing the SEC and challenging its 
regulations,22 and it should follow that direct path 
again if it intends to continue contesting the soon-to-
be-former version of Rule 506.  

                                            
21  Even apart from Rule 506, the SEC undoubtedly would 

want the chance to participate from the outset in litigation that 
might shape the First Amendment standards applicable to 
securities regulation -- the essence of its statutory mission.  
Numerous decisions made in the earlier stages of a case can 
affect the development and presentation of even purely legal 
issues.   

 
22  Full Value Advisors, 633 F.3d at 1101; Goldstein v. 

SEC, 451 F.3d 873 (D.C. Cir. 2006).  All plaintiffs in both cases 
are petitioners here. 
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B. The Separate Massachusetts Exemption 
for “Internet Offers” May Affect the 
Reach of the Underlying State Law. 

In addition to the exemptions already discussed, 
Massachusetts has a separate, State-specific one 
entitled “Internet Offers.”  950 C.M.R. 
§ 14.402(B)(13)(m).  It exempts from registration: 

An offer, but not a sale, of a security 
communicated through … [the] Internet …; 
provided that such offers are not directed 
specifically toward any investor or group of 
investors in the Commonwealth and no sales 
are made in the Commonwealth unless the 
securities are registered or exempt ….  If an 
offer made hereunder contains indications 
that the offer is not being made in 
jurisdictions where it is not registered …, then 
it will be presumed that this offer is not being 
specifically directed to prospective investors in 
the Commonwealth. 

Id.  The hearing officer ruled that the exemption did 
not apply here because Bulldog’s email was 
specifically directed to a Massachusetts resident 
(Mr. Hickey).  Pet. App. 62a-63a.23    Mr. Hickey’s 
Massachusetts address indeed appears in the 
Bulldog email itself.  SJC Record Appendix 
(Administrative Record) 112 (email attaches Mr. 

                                            
23  The trial court upheld the rejection of the exemption.  

See Pet. App. 88a-89a.  Bulldog did not pursue the exemption 
in its appeal in that case, which resulted in the SJC’s now-final 
2010 decision.  See id. 85a-101a; Section VIA infra. 
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Hickey’s original email, which recites his address).24  
Since the exemption’s inapplicability turned on the 
Massachusetts-directed email, the extent to which 
the Internet Offer Exemption protects a website 
standing alone (i.e., without an accompanying email) 
was not reached in the administrative proceedings.  
The SJC similarly did not address the “website-only” 
question in its opinion. 

Massachusetts law thus provides an unsettled 
backdrop as regards Internet advertising of 
unregistered securities.  While on the one hand 
Bulldog’s Massachusetts-specific email did constitute 
an illegal offer, and while on the other the Internet 
Offer Exemption presumably will reach at least 
some website-only scenarios, the Exemption’s 
boundaries have not yet been determined as a 
matter of State law.  Given the current uncertainty 
in the underlying law as to websites, this case is 
particularly ill-suited to serve as the vehicle for a 
general review of Internet offers.25     

                                            
24  While the email was thus directed into Massachusetts 

for purposes of the Internet Offer Exemption, its random 
nature otherwise classified it as general solicitation.  See fn. 20 
supra.  

 
25  Bulldog cannot complain of that uncertainty itself, 

because if (1) the President signs the pending federal 
legislation and (2) Bulldog otherwise satisfies Rule 506’s 
provisions, it soon will be free to engage on a going-forward 
basis in the same conduct that was adjudicated in 2007.  See 
Section I supra. 
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C. Bulldog Should Not Seek Review of an 
Issue Where the SJC Agreed with It. 

Bulldog separately implores the Court to grant 
review to “debunk the myth that securities 
regulation is categorically immune from First 
Amendment scrutiny.”  Pet. 28.  It neglects to note, 
however, that the SJC agreed with it on this point 
and ruled that there was no such immunity.  Pet. 
App. 15a-16a; see id. 65a (trial court makes similar 
ruling).  Bulldog thus requests review of a subsidiary 
SJC ruling that was favorable to it, in tension with 
the settled principle that “the Court … reviews 
judgments, not statements in opinions.”  Johnson v. 
DeGrandy, 512 U.S. 997, 1003 (1994) (quoting Black 
v. Cutter Laboratories, 351 U.S. 292 (1956)).26     

                                            
26  Before the SJC and the trial court, Bulldog repeatedly 

over-read, in a variety of ways, the implications of the parties’ 
stipulation that “the combination of the [Bulldog] Website and 
the direct email communication … did not concern the unlawful 
sale of unregistered securities.”  SJC Record Appendix (Judicial 
Record) 307.  That stipulation has a particular history and a 
correspondingly bounded scope, as the Secretary explained to 
the SJC.  See Supp. App. 19b-21b (stipulation linked to trial 
court’s preliminary-injunction ruling re Central Hudson’s first 
prong, which was quite specific).  Although the stipulation 
plays a relatively limited role in the Petition itself, past 
experience counsels that that might change in briefing on the 
merits.  See also Brief Amici Curiae 19 (over-reading 
stipulation).  The Secretary accordingly notes the dispute over 
the stipulation’s reach now, both to remove any question of 
compliance with Sup. Ct. R. 15.2 and to identify another area of 
uncertainty in the underlying record, which again bears on the 
appropriateness of using this case as a vehicle for addressing 
the issues raised in the Petition.   
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VI. THE PERSONAL-JURISDICTION ISSUE 
IS PLAINLY INAPPROPRIATE FOR 
REVIEW. 

The personal-jurisdiction issue is an even poorer 
candidate for discretionary review than the First 
Amendment question.  The personal-jurisdiction 
claim is out of time, the issue that the SJC actually 
resolved was narrow, and the SJC’s handling of that 
limited issue was completely consistent with the 
Court’s precedents. 

A. The Personal-Jurisdiction Question Is 
Untimely, As the SJC’s Decision 
Regarding It Became Final in 2010. 

As recounted in the Jurisdiction section above, 
the SJC resolved Bulldog’s personal-jurisdiction 
claims in a separate case that became final in 2010, 
see Pet. App. 85a-101a, but Bulldog did not seek 
review of those rulings until this year, in the current 
Petition.  While Bulldog tries to excuse its violation 
of the 90-day deadline by claiming that the SJC 
“adopted” its 2010 ruling in the 2011 decision, Pet. 
30 n.4, that later decision actually states, “We do not 
consider again the plaintiffs’ personal jurisdiction 
arguments, which were resolved in favor of the 
Secretary in” the first case.  Pet. App. 4a.  This is the 
language of res judicata, not “adoption,” and 
Massachusetts claim-preclusion principles provided 
an independent state-law basis for rejecting the 
personal-jurisdiction claim the second time around.  
Bagley v. Moxley, 407 Mass. 633, 636-39, 555 N.E.2d 
229, 231-32 (1990); see Supp. App. 19b, 23b 
(Secretary asserts claim preclusion once first 
decision issued); see also Exxon Mobil Corp. v. Saudi 
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Basic Industries Corp., 544  U.S. 280, 293 (2005) 
(federal court should “give the same preclusive effect 
to a state-court judgment as another court of that 
state would”).27  

B. This Case Presents No Broad Issue of 
“Internet Minimum Contacts.” 

Even if the Petition were timely for the personal-
jurisdiction claim, review still would be wholly 
unwarranted.  The Petition tries to portray a single 
and universally applicable issue of “Internet 
‘minimum contacts,’” Pet. 31, but personal-
jurisdiction issues related to the Internet are in 
reality varied and complex, as the smorgasbord of 
cases cited by Bulldog well demonstrates.  See id. 31-
36.  Moreover, most of the cited decisions address the 
minimum-contacts status of a website, with the 
results varying on whether the site can be 
characterized as “passive,” “interactive,” or 
something in between.  See, e.g., Carefirst of 
Maryland v. Carefirst Pregnancy Ctrs., 334 F.3d 390, 
400 (4th Cir. 2003) (“semi-interactive” website).  The 

                                            
27  The cases cited at Pet. 30 n.4 are all readily 

distinguishable as involving separate stages of the same case, 
where the underlying appellate court had ordered a remand in 
its first decision in the case, so that the proceedings were not 
final for certiorari purposes until after that court’s second, post-
remand decision in the matter.  See, e.g., Urie v. Thompson, 337 
U.S. 163, 172-73 (1949).  Here, in contrast, the first SJC 
decision was an affirmance of a final judgment in a separate 
case, rather than an interlocutory remand in the same one.  
Pet. App. 85a, 101a.  The 2010 decision was therefore final and 
fully reviewable as of that time, and there was no excuse for 
Bulldog not to have petitioned the Court then.  
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Petition itself concentrates primarily on websites.  
Pet. 30 n.5, 31-33, 34, 36 & n.6, 37. 

This website focus is beside the point, because 
the SJC based its narrow jurisdictional ruling not on 
Bulldog’s website standing alone, but instead on the 
combination of the website and the Hickey email, 
Pet. App. 95a, with the email solicitation clearly the 
major factor.  Id. 95a (“by contacting Hickey,” 
“interaction with Hickey”), 99a-100a (“email message 
to Hickey violated the Act”), 101a (same).28  An email 
is easily assimilated into traditional minimum-
contacts jurisprudence, as it is directly analogous to 
a hard-copy letter or a telephone call.  This is 
accordingly not the case to resolve broad issues 
regarding the minimum-contacts status of websites, 
because Bulldog’s site played only a supporting role 
here. 

C. The SJC’s Narrow Jurisdictional Ruling 
Was Plainly Right. 

Given the parallels between an email and a 
traditional letter or phone call, the SJC’s personal-
jurisdiction ruling followed directly from the Court’s 
settled jurisprudence in the area.  The longstanding 
rule is that a “single … act[ ]” can suffice for specific 
jurisdiction, Goodyear Dunlop Tires v. Brown, 131 
S.Ct. 2846, 2853 (2011) (quoting Int’l Shoe Co. v. 
Washington, 326 U.S. 310, 318 (1945)), if that single 
contact is “substantial,” Burger King Corp v. 
Rudzewicz, 471 U.S. 462, 475 n.18 (1985) (quoting 
                                            

28  Moreover, given the Commonwealth’s previously 
described Internet Offer Exemption, it is uncertain when a 
website standing alone would even create liability under the 
Massachusetts Securities Act.  See Section IVB supra. 



36 
 

McGee v. Int’l Life Ins. Co., 355 U.S. 220, 223 
(1957)).  What the SJC relied on here -- a purposeful 
single act (the email) that itself violated state law 
(as an illegal offer) -- certainly should qualify as 
“substantial.”  Pet. App. 95a-96a, 99a-101a.  
Otherwise, out-of-state offenders could violate 
Massachusetts law with impunity, as long as they 
did not do so too often.  See id. 96a (SJC stresses 
that “it would be unfair ‘to escape having to account 
in [Massachusetts] for consequences that arise 
proximately from [one’s] activities’”) (quoting Burger 
King, 471 U.S. at 474).29  The Due Process Clause is 
“not a territorial shield to avoid interstate 
obligations,” Burger King, 471 U.S. at 474, and the 
SJC properly prevented Bulldog from so using it 
here. 

                                            
29  Because Bulldog’s contact itself violated Massachusetts 

law, Bulldog should “reasonably anticipate being haled” before 
the Secretary to account for it.  Burger King, 471 U.S. at 474.  
Alternatively stated, Bulldog “purposefully avail[ed] itself of 
the privilege of conducting activities within Massachusetts, 
thus invoking the benefits and protections of its law.”  Id. at 
475 (emphasis added).   
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CONCLUSION 

For the foregoing reasons, the Court should deny 
the Petition for Writ of Certiorari.  

 By his attorneys,
 
MARTHA COAKLEY, Attorney  
     General of Massachusetts 
 
Pierce O. Cray  
Assistant Attorney General 
     Counsel of Record 
One Ashburton Place 
Boston, MA  02108 
(617) 963-2084 
Pierce.Cray@state.ma.us 
 
Counsel for Respondent
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Order of the Supreme Judicial Court  
Denying Rehearing: Docket No. SJC-10589 
 

Supreme Judicial Court for the Commonwealth of 
Massachusetts 
RE:  No. SJC-10589 

BULLDOG INVESTORS GENERAL 
PARTNERSHIP & others 

vs. 

SECRETARY OF THE COMMONWEALTH 

 

NOTICE OF DOCKET ENTRY 

Please take note that the following entry was made 
on the docket of the above-referenced case:  August 
12, 2010 – DENIAL of petition for rehearing (see 
amendment to fn. 3).  (By the Court) Notice to 
counsel. 

Susan Mellen, Clerk 

 

Dated:  August 12, 2010 
 
 
To:  Andrew Good, Esquire 
Pierce O. Cray, A.A.G. 
Suffolk Superior Court Dept. 
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Pertinent Text of Section 301 of Mass. 
G.L. c. 110A (The Massachusetts Securities Act) 

 
It is unlawful for any person to offer or sell any 
security in the commonwealth unless:  

 
(1) the security is registered under this chapter;  

 
(2) the security or transaction is exempted under 
section 402; or  

 
(3) the security is a federal covered security. 

 
Pertinent Text of 

Section 401 of Mass. G.L. c. 110A 
 

When used in this chapter, unless the context 
otherwise requires: 

* * * 

(i) (1)  "Sale" or “sell” includes every contract of sale 
of, contract to sell, or disposition of, a security or 
interest in a security for value. 

(2) "Offer" or "offer to sell" includes every attempt or 
offer to dispose of, or solicitation of an offer to buy, a 
security or interest in a security for value. 

* * * 

(p) "Federal covered security" means any security 
that is a covered security under section 18(b) of the 
Securities Act of 1933 or the regulations 
promulgated thereunder. 
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Pertinent Text of  
Section 402 of Mass. G.L. c. 110A 

(b) The following transactions are exempted from 
sections 301, 306 and 403: 

* * * 

(8) any offer or sale to a bank, savings institution, 
trust company, insurance company, investment 
company as defined in the Investment Company Act 
of 1940, pension or profitsharing trust, or other 
financial institution or institutional buyer, or to a 
broker-dealer, whether the purchaser is acting for 
itself or in some fiduciary capacity; 

(9) any transaction pursuant to an offer directed by 
the offeror to not more than 25 persons other than 
those designated in clause (8) in the commonwealth 
during any period of 12 consecutive months, whether 
or not the offeror or any of the offerees is then 
present in the commonwealth, if: (A) the seller 
reasonably believes that all the buyers in the 
commonwealth, other than those designated in said 
clause (8), are purchasing for investment, and (B) 
insofar as an offer involves the payment directly or 
indirectly of any commission or other remuneration 
for soliciting any prospective buyer in the 
commonwealth, other than those designated in said 
clause (8), a notice is filed with the secretary at least 
5 full business days before the offer, and the 
secretary does not by order disallow the exemption 
within the next 5 full business days; but, in any 
event, the secretary may by rule or order, as to any 
security or transaction or any type of security or 
transaction, withdraw or further condition this 
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exemption, or increase or decrease the number of 
offerees permitted, or waive the conditions in 
subclauses (A) and (B) with or without the 
substitution of a limitation on remuneration. 

* * * 

(13) any other transaction that the secretary by rule 
or order may exempt, conditionally or 
unconditionally, on a finding that registration is not 
necessary or appropriate in the public interest or for 
the protection of investors. 
 

Pertinent Text of  
Section 415 of Mass. G.L. c. 110A 

 
This chapter shall be so construed as to effectuate its 
general purpose to make uniform the law of those 
states which enact it and to coordinate the 
interpretation and administration of this chapter 
with the related federal regulation. 
 

Pertinent Text of Section 4 of the Securities 
Act of 1933, As Codified at 15 U.S.C. § 77d 

 
The provisions of section 77e of this title 
["Prohibitions Relating to Interstate Commerce and 
the Mails"] shall not apply to – 

* * * 

(2) transactions by an issuer not involving any public 
offering. 
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Pertinent Text of Section 18 of the Securities 
Act of 1933, As Codified at 15 U.S.C. § 77r 

(a)  Scope of exemption 

Except as otherwise provided in this section, no law, 
rule, regulation, or order, or other administrative 
action of any State or any political subdivision 
thereof- 

(1) requiring, or with respect to, registration or 
qualification of securities, or registration or 
qualification of securities transactions, shall directly 
or indirectly apply to a security that- 

(A)  is a covered security; or 

(B)  will be a covered security upon completion of the 
transaction; 

(2) shall directly or indirectly prohibit, limit, or 
impose any conditions upon the use of-  

(A) with respect to a covered security described in 
subsection (b) of this section, any offering document 
that is prepared by or on behalf of the issuer… 

* * * 

 (3) shall directly or indirectly prohibit, limit, or 
impose conditions, based on the merits of such 
offering or issuer, upon the offer or sale of any 
security described in paragraph (1). 
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(b)  Covered securities 

For purposes of this section the following are covered 
securities: 

(1) Exclusive Federal registration of nationally 
traded securities 

A security is a covered security if such security is- 

(A)  listed, or authorized for listing, on the New York 
Stock Exchange or the American Stock Exchange, or 
listed, or authorized for listing, on the National 
Market System of the Nasdaq Stock Market (or any 
successor to such entities); 

(B) listed, or authorized for listing, on a national 
securities exchange (or tier or segment thereof) that 
has listing standards that the Commission 
determines by rule (on its own initiative or on the 
basis of a petition) are substantially similar to the 
listing standards applicable to securities described in 
subparagraph (A); or 

(C)  a security of the same issuer that is equal in 
seniority or that is a senior security to a security 
described in subparagraph (A) or (B). 
 

* * * 

(4) Exemption in connection with certain exempt 
offerings 

A security is a covered security with respect to a 
transaction that is exempt from registration under 
this subchapter pursuant to- 
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(A)  paragraph (1) or (3) or section 77d of this title, 
and the issuer of such security files reports with the 
Commission pursuant to section 78m or 78o(d) of 
this title; 

(B)  section 77d(4) of this title; 

(C)  section 77c(a) of this title, other than the offer or 
sale of a security that is exempt from such 
registration pursuant to paragraph (4), (10), or (11) 
of such section, except that a municipal security that 
is exempt from such registration pursuant to 
paragraph (2) of such section is not a covered 
security with respect to the offer or sale of such 
security in the State in which the issuer of such 
security is located; or 

(D) Commission rules or regulations issued under 
section 77d(2) of this title, except that this 
subparagraph does not prohibit a State from 
imposing notice filing requirements that are 
substantially similar to those required by rule or 
regulation under section 77d (2) of this title that are 
in effect on September 1, 1996. 
 

Pertinent Text of Section 14.402 (B) (9) 
of Chapter 950 of the Code of Massachusetts 

Regulations, As Promulgated by the 
Secretary of the Commonwealth 

 
* * * 

(c) The exemption allowed under M.G.L. c. 110A,   
§402(b)(9) shall not be available for any issuer 
transaction involving the following: 
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1.  a security registered under the Securities Act of 
1933, as amended; or  

2. the public distribution of a security registered 
under the laws of another state. 

* * * 

(e) The exemption allowed under M.G.L. c. 110A,   
§402(b)(9) shall not be available if the issuer or any 
person acting on its behalf offers or sells the 
securities by any form of general advertising, 
including, but not limited to, the following: 
1.  any advertisement, article, notice or other 
communication published in any newspaper, 
magazine, or similar media or broadcast over 
television or radio; and  

2.  any seminar or meeting whose attendees have 
been invited by any general advertising. 

* * * 

(i) For purposes of M.G.L. c. 110A, § 402(b)(9), if the 
number of offerees in Massachusetts in an offering 
exceeds 25, the number of offerees (other than those 
designated in M.G.L. c. 110A, § 402(b)(8)) permitted 
is hereby increased to the number to whom the 
offering is actually made by the offeror, provided the 
following conditions are met: 

1.  the number of persons within the Commonwealth 
(other than those designated in M.G.L. c. 110A,   
§402(b)(8)) to whom the securities are sold does not 
exceed ten;  
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2. no commission, discount fee or other remuneration 
is paid directly or indirectly to any person for 
soliciting any purchaser in the Commonwealth 
(other than those designated in M.G.L. c. 110A,  
§402(b)(8)) unless the person receiving such payment 
is appropriately registered as a broker-dealer or an 
agent; and 
 
3. neither the issuer nor any person acting on its 
behalf offers or sells the securities by any form of 
general solicitation. 

Pertinent Text of Section 14.402(B)(13) of 
Chapter 950 of the Code of Massachusetts 

Regulations, As Promulgated by the  
Secretary of the Commonwealth 

 
Pursuant to M.G.L. c. 110A, § 402(b)(13), the 
Secretary finds that registration of the following is 
not necessary or appropriate in the public interest or 
for the protection of investors: 

* * * 

(l) Transactions under Rule 506 – Filing 
Requirements. Any offer or sale of a security offered 
or sold in compliance with the Securities Act of 1933, 
Regulation D, Rule 506 (17 CFR 230.506), and that 
satisfies the following further conditions: 

1. Within 15 calendar days after the first sale in the 
Commonwealth, a notice on SEC Form D (17 CFR 
239.500) is filed with the Division, together with; 

2. A consent to service of process on Form U-2 (with 
Form U-2A, if applicable) naming the Secretary; and 
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3. A non-refundable filing fee, payable to The 
Commonwealth of Massachusetts, in the amount as 
follows: 

  Total Amount of Offering  Filing Fee 

   0 - $2,000,000 $250 

   Over $2,000,000 - $7,500,000 $500 

   Over $7,500,000 $750. 

(m) Internet Offers.  An offer, but not a sale, of a 
security communicated through proprietary or 
"common carrier" electronic delivery systems, 
Internet and the World Wide Web or a similar 
medium; provided that such offers are not directed 
specifically toward any investor or group of investors 
in the Commonwealth and no sales are made in the 
Commonwealth unless the securities are registered 
or exempt from registration under M.G.L. c. 110A 
and 950 CMR 14.400.  If an offer made hereunder 
contains indications that the offer is not being made 
in jurisdictions where it is not registered or 
appropriately exempted, then it will be presumed 
that this offer is not being specifically directed to 
prospective investors in the Commonwealth. 
 

Pertinent Text of Section 230.506  
of Chapter 17 of the Code of Federal  
Regulations, As Promulgated by the  

Securities Exchange Commission and  
in Effect on April 2, 2012 

 
(a) Exemption.  Offers and sales of securities by an 
issuer that satisfy the conditions in paragraph (b) of 
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this section shall be deemed to be transactions not 
involving any public offering within the meaning of 
section 4(2) of the Act. 

(b) Conditions to be met –  

(1) General conditions.  To qualify for an exemption 
under this section, offers and sales must satisfy all 
the terms and conditions of §§230.501 and 230.502. 

(2) Specific Conditions – 

(i)  Limitation on number of purchasers.  There are 
no more than or the issuer reasonably believes there 
are no more than 35 purchasers of securities from 
the issuer in any offering under this section. 

Note: See §230.501(e) for the calculation of the 
number of purchasers and §230.502(a) for what may 
or may not constitute an offering under this section. 
[those sections are reproduced immediately below] 

(ii) Nature of purchasers.  Each purchaser who is not 
an accredited investor either alone or with his 
purchaser representative(s) has such knowledge and 
experience in financial and business matters that he 
is capable of evaluating the merits and risks of the 
prospective investment, or the issuer reasonably 
believes immediately prior to making any sale that 
such purchaser comes within this description. 
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Pertinent Text of Section 230.501  
of Chapter 17 of the Code of Federal  
Regulations, As Promulgated by The  

Securities Exchange Commission  
and in Effect on April 2, 2012 

 
As used in Regulation D (§§230.501 – 230.508), the 
following terms shall have the meaning indicated: 

(a) Accredited investor.  Accredited investor shall 
mean any person who comes within any of the 
following categories, or who the issuer reasonably 
believes comes within any of the following 
categories, at the time of the sale of the securities to 
that person. 

* * * 

(5) Any natural person whose individual net worth, 
or joint net worth with that person's spouse, exceeds 
$1,000,000. 

* * * 

(6) Any natural person who had an individual 
income in excess of $200,000 in each of the two most 
recent years or joint income with that person's 
spouse in excess of $300,000 in each of those years 
and has a reasonable expectation of reaching the 
same income level in the current year; 

* * * 

(e) Calculation of number of purchasers. For 
purposes of calculating the number of purchasers 
under §§230.505(b) and 230.506(b) only, the 
following shall apply: 
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(1)  The following purchasers shall be excluded: 

* * * 

(iv) Any accredited investor. 
 

Pertinent Text of Section 230.502 of 
Chapter 17 of the Code of Federal Regulations, 

As Promulgated By the Securities Exchange 
Commission and in Effect on April 2, 2012 

 
The following conditions shall be applicable to offers 
and sales made under Regulation D (§§250.501-
230.508): 

* * * 

(b)  Information requirements – (1) When information 
must be furnished.  If the issuer sells securities 
under §230.505 or §230.506 to any purchaser that is 
not an accredited investor, the issuer shall furnish 
the information specified in paragraph (b)(2) of this 
section to such purchaser a reasonable time prior to 
sale.  The issuer is not required to furnish the 
specified information to purchasers when it sells 
securities under §230.504, or to any accredited 
investor. 

* * * 

(2)  Type of information to be furnished. (i) If the 
issuer is not subject to the reporting requirements of 
section 13 or 15(d) of the Exchange Act, at a 
reasonable time prior to the sale of securities the 
issuer shall furnish to the purchaser, to the extent 
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material to an understanding of the issuer, its 
business and the securities being offered: 

* * * 

(B) Financial statement information – (1) Offerings 
up to $2,000,000.  The information required in 
Article 8 of Regulation S-X (§210.8 of this chapter), 
except that only the issuer's balance sheet, which 
shall be dated within 120 days of the start of the 
offering, must be audited. 

(2) Offerings up to $7,500,000.  The financial 
statement information required in Form S-1 (§239.10 
of this chapter) for smaller reporting companies…  

(3) Offerings over $7,500,000.  The financial 
statement as would be required in a registration 
statement filed under the Act on the form that the 
issuer would be entitled to use…   

 (iv) At a reasonable time prior to the sale of 
securities to any purchaser that is not an accredited 
investor in a transaction under §230.505 or 
§230.506, the issuer shall furnish to the purchaser a 
brief description in writing of any material written 
information concerning the offering that has been 
provided by the issuer to any accredited investor but 
not previously delivered to such unaccredited 
purchaser.  The issuer shall furnish any portion or 
all of this information to the purchaser, upon his 
written request a reasonable time prior to his 
purchase. 

(v)  The issuer shall also make available to each 
purchaser at a reasonable time prior to his purchase 
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of securities in a transaction under §230.505 or 
§230.506 the opportunity to ask questions and 
receive answers concerning the terms and conditions 
of the offering and to obtain any additional 
information which the issuer possesses or can 
acquire without unreasonable effort or expense that 
is necessary to verify the accuracy of information 
furnished under paragraph (b)(2) (i) or (ii) of this 
section. 

* * * 

(vii)  At a reasonable time prior to the sale of 
securities to any purchaser that is not an accredited 
investor in a transaction under §230.505 or 
§230.506, the issuer shall advise the purchaser of the 
limitations on resale in the manner contained in 
paragraph (d)(2) of this section.  Such disclosure may 
be contained in other materials required to be 
provided by this paragraph. 

(c) Limitation on manner of offering.  Except as 
provided in §230.504(b)(1), neither the issuer nor 
any person acting on its behalf shall offer or sell the 
securities by any form of general solicitation or 
general advertising, including, but not limited to, the 
following: 

(1) Any advertisement, article, notice or other 
communication published in any newspaper, 
magazine, or similar media or broadcast over 
television or radio; and  

(2) Any seminar or meeting whose attendees have 
been invited by any general solicitation or general 
advertising; Provided, however, that publication by 
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an issuer of a notice in accordance with §230.135c or 
filing with the Commission by an issuer of a notice of 
sales on Form D (17 CFR 239.500) in which the 
issuer has made a good faith and reasonable attempt 
to comply with the requirements of such form, shall 
not be deemed to constitute general solicitation or 
general advertising for purposes of this section; 
Provided further, that, if the requirements of 
§230.135e are satisfied, providing any journalist 
with access to press conferences held outside of the 
United States, to meetings with issuer or selling 
security holder representatives conducted outside of 
the United States, or to written press-related 
materials released outside the United States, at or in 
which a present or proposed offering of securities is 
discussed, will not be deemed to constitute general 
solicitation or general advertising for purposes of 
this section. 

(d) Limitations on resale. Except as provided in 
§230.504(b)(1), securities acquired in a transaction 
under Regulation D shall have the status of 
securities acquired in a transaction under section 
4(2) of the Act and cannot be resold without 
registration under the Act or an exemption 
therefrom…  

Pertinent Text of  HR 3606,  
112th Cong. Title II, Section 201 (2012) 

 
TITLE II   

ACCESS TO CAPITAL FOR JOB CREATORS 
 

Sec. 201.  Modification of Exemption 
 
(a)  Modification of Rules 
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(1)  Not later than 90 days after the date of the 
enactment of this Act, the Securities and Exchange 
Commission shall revise its rules issued in section 
230.506 of title 17, Code of Federal Regulations, to 
provide that the prohibition against general 
solicitation or general advertising contained in 
section 230.502(c) of such title shall not apply to 
offers and sales of securities made pursuant to 
section 230.506, provided that all purchasers of the 
securities are accredited investors.  Such rules shall 
require the issuer to take reasonable steps to verify 
that purchasers of the securities are accredited 
investors, using such methods as determined by the 
Commission.  Section 230.506 of title 17, Code of 
Federal Regulations, as revised pursuant to this 
section, shall continue to be treated as a regulation 
issued under section 4(2) of the Securities Act of 
1933 (15 U.S.C. 77d(2)). 
 
(2)  Not later than 90 days after the date of 
enactment of this Act, the Securities and Exchange 
Commission shall revise subsection (d)(1) of section 
230.144A of title 17, Code of Federal Regulations, to 
provide that securities sold under such revised 
exemption may be offered to persons other than 
qualified institutional buyers, including by means of 
general solicitation or general advertising, provided 
that securities are sold only to persons that the 
seller and any person acting on behalf of the seller 
reasonably believe is a qualified institutional buyer. 
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Excerpts from January 26, 2011  
Post-Argument Letter by the Secretary  

to the Supreme Judicial Court, Submitted 
Pursuant to Mass. R. Civ. P. 16(l) 

 
    January 26, 2011 
 

 
BY HAND 
 
Susan Mellen, Clerk 
Supreme Judicial Court  
   for the Commonwealth 
One Pemberton Square, Suite 1400 
Boston, MA  02108-1724 
 

Re: Bulldog Investors General  
  Partnership, et al. v. Secretary of 

 the Commonwealth, Supreme  
 Judicial Court No. SJC-10756 

 
Dear Ms. Mellen: 
 
 I represent the defendant-appellee Secretary 
of the Commonwealth in the above appeal and write 
in response to both plaintiffs-appellants’ January 7, 
2011 post-argument letter (“Post-Argument Letter”) 
and their January 13, 2011 letter pursuant to Mass. 
R. App. P. 16(l) (“Rule 16(l) Letter”).  I enclose 17 
copies of this responsive letter, along with a PDF 
version on a disc.   
 

* * * 
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 As for the Bulldog Post-Argument Letter, its 
second paragraph appears to assert that the Bulldog 
website and email fall within the Secretary’s 
“Internet Exemption” regulation, 950 C.M.R. § 
14.402(B)(13)(m), because Mr. Hickey, the email’s 
recipient, fortuitously turned out not to be an 
“investor.”  Any last-minute attempt to assert a 
regulatory exemption and thereby claim that no 
state-law violation occurred runs headlong into the 
Court’s earlier decision in Bulldog I, which 
specifically and conclusively established Securities 
Act liability.  Bulldog Investors Gen’l P’ship v. Sec’y 
of the Commonwealth, 457 Mass. 210, 220-21 (2010); 
see Kobrin v. Bd. of Regis. in Med., 444 Mass. 837, 
843, (2005) (general claim-preclusion standards).  In 
any event, as the Superior Court noted below, 
“Bulldog’s website communications were addressed 
to the general public, not limited to accredited 
investors, as is reflected in its email exchange with 
Mr. Hickey, conducted without any prior effort to 
ascertain his accredited [or investor] status.”  
Judicial Record (“JR”) 247.1 
 

* * * 
 
 Finally, in the fifth paragraph of the Post-
Argument Letter, Bulldog again extrapolates 
aggressively from language in Stipulation of Fact 38 
                                            

1  To the extent that this paragraph of the Post-Argument 
Letter does not assert the applicability of the Internet 
Exemption but instead challenges the Exemption’s 
constitutionality, such a last-minute claim comes far too late.  
New arguments cannot be raised in a reply brief, see, e.g., 
Matter of Pressman, 421 Mass. 514, 515 n. 1 (1995), let alone a 
post-argument letter.   
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stating that “the combination of the Website and 
direct email communication that was the basis of the 
[Secretary’s] Final Order did not concern the 
unlawful sale of unregistered securities.”  JR 307.  
These efforts should be kept within reasonable 
bounds.  Central Hudson, in articulating what has 
come to be known as its “first prong,” provides that 
there is no First Amendment protection at all for 
“commercial speech related to illegal activity.”  447 
U.S. 557, 563-64 (1980).  While such wholly 
unprotected speech includes promoting an activity 
that is illegal in all instances (such as prostitution), 
see Pittsburgh Press Co. v. Human Relations 
Comm’n, 413 U.S. 376, 388 (1973), it does not extend 
to advertising a product whose sale is illegal in some 
circumstances but lawful in others (such as tobacco 
or alcohol).  See Lorillard Tobacco Co. v. Reilly, 533 
U.S. 525 (2001); Rubin v. Coors Brewing Co., 514 
U.S. 476 (1995); see also Eimann v. Soldier of 
Fortune Magazine, Inc., 880 F.2d 830, 837 (5th Cir. 
1989) (“The commercial speech doctrine would 
disappear if its protection ceased whenever the 
advertised produc[t] might be used illegally”).  
Consistent with this distinction, the Superior Court’s 
preliminary-injunction decision included a first-
prong ruling that Bulldog’s advertising does not lack 
all constitutional protection because it relates to 
unlawful activity, since the “[o]peration of hedge 
funds, and investment in them, is not unlawful as a 
general matter.”  JR 245 (also rejecting first-prong 
claim that the advertising was misleading).  
Stipulation 38 arose against the backdrop of these 
earlier first-prong rulings and is consistent with 
them.  As Bulldog’s counsel stated during trial, “We 
have agreed, . . . Your Honor, that there is no contest 
that prong one [of Central Hudson] is satisfied here, 



21b 
 

and that’s what [Stipulation 38] is intended to do.”  
JR 432; see also JR 480 (Bulldog’s counsel states 
during closing argument, again while addressing 
Stipulation 38, that “the preliminary injunction is [a] 
sort of road map because your Honor assumes for 
purposes of that decision that the first two prongs 
were out of the picture”).  
 

* * * 
 Thank you for your cooperation in this matter. 

 
Very truly yours, 
 
 
Pierce O. Cray 
Assistant Attorney General 
Government Bureau 
(617) 963-2084 
 

POC/dml 
cc: Andrew Good, Esq.  
 Alan S. Lewis, Esq.  
 Laurence H. Tribe, Esq.  
 Adam Kessel, Esq. 
 Lee Tien, Esq. 
 ALL CC’S BY MAIL AND EMAIL 
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Excerpts from July 20, 2011 
Post-Argument Letter by the Secretary 

to the Supreme Judicial Court, 
Submitted Pursuant to Mass. R. Civ. P. 16(l) 

 
     July 20, 2011 
        

       
BY HAND 
 
Susan Mellen, Clerk 
Supreme Judicial Court  
   for the Commonwealth 
One Pemberton Square, Suite 1400 
Boston, MA  02108-1724 
 

Re: Bulldog Investors General  
 Partnership, et al. v. Secretary of 
 the Commonwealth, Supreme  
 Judicial Court No. SJC-10756 

 
Dear Ms. Mellen: 
 
 I represent the defendant-appellee Secretary 
of the Commonwealth in the above-referenced appeal 
and write in response to the Bulldog plaintiffs’ July 
13, 2011 letter, which they submitted pursuant to 
Mass. R. App. P. 16(l) (“Rule 16(l) Letter”).  I enclose 
17 copies of this responsive letter, along with a PDF 
version on a disc.   
 
 The Rule 16(l) Letter cites J. McIntyre 
Machinery, Ltd. v. Nicastro, 131 S.Ct. 2780 (June 27, 
2011).  Bulldog relies upon Nicastro not to advance 
the First Amendment claim addressed in the 
January 6 oral argument, but instead to support the 
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Fourteenth Amendment personal-jurisdiction claim 
that the Court already conclusively resolved in 
Bulldog Investors Gen. P’ship. v. Sec’y of the 
Commonwealth, 457 Mass. 210 (2010) (“Bulldog I”).  
While the personal-jurisdiction claim at one point 
was also part of the present case, see Secretary’s 
Principal Brief pp. 7-8 (describing Bulldog plaintiffs’ 
“two-front war”), the claim became moot as regards 
this appeal once the Court decided Bulldog I.  Cf. id. 
pp. 49-50 (noting then-pendency of Bulldog I and 
arguing that the personal-jurisdiction claim should 
not be reached here). 
 
 The Rule 16(l) Letter nevertheless argues that 
Nicastro undermines Bulldog I’s Fourteenth 
Amendment ruling, effectively asking the Court to 
reverse its prior decision.  This unabashed collateral 
attack on a final decision of the Court by the very 
same losing parties violates basic principles of claim 
preclusion.  See, e.g., Bagley v. Moxley, 407 Mass. 
633, 636-39 (1990).  It also runs afoul of the settled 
rule that “[i]f a judgment is final, . . . changes in the 
law alone [even if they were assumed to have 
occurred here] would not justify reopening the 
judgment.”  Galvin v. Welsh Mfrg. Co., 382 Mass. 
340, 344 (1981); accord Robinson v. City of Boston, 
71 Mass. App. Ct. 765, 772 (2008).   
 

* * * 
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 Thank you for your cooperation in this matter. 
 

Very truly yours, 
 
 
Pierce O. Cray 
Assistant Attorney General 
Government Bureau 
(617) 963-2084 

 
cc: Andrew Good, Esq.  
 Alan S. Lewis, Esq.  
 Laurence H. Tribe, Esq.  
 Adam Kessel, Esq. 
 Lee Tien, Esq. 
 ALL CC’S BY MAIL AND EMAIL 
 

Excerpts from the July 31, 2009  
Bench Trial, Suffolk Superior Court,  

Direct Examination of Joseph Franco,  
Expert Witness for the Secretary [SJC  

Record Appendix (Judicial Record) 343-45] 
 

Q: Now, I'd also like to turn to the phrase you 
also use frequently, "general solicitation."  What do 
you mean when you use the phrase "general 
solicitation" in your report? 
 
A. First of all the concept "general solicitation" is 
one that has wide use in the area of securities 
regulations, it's a recognized concept.  And what I 
mean and I think is the general view, it relates to 
broad-based offers being disseminated into the 
marketplace.  It also would relate to offers being 
made on a random basis to numbers of people.    
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For example, if you started calling a list of people, a 
long list of people, that would be a general 
solicitation as well. 
 
Q. What if anything do you distinguish a general 
solicitation from? 
 
A. Well, the opposite, I guess, or the other end of 
the spectrum from general solicitation are private or 
individualized communications that are directed to 
persons that the person making the solicitation 
either knows directly or indirectly over a – that the 
person either is a well-known person, some – I'm 
sorry, let me rephrase that. 
 
It would be a person to whom the person making the 
solicitation either knows or knows about. 
 
Q. The parties have stipulated that the Internet 
web site at issue in this case was interactive.  How 
would you characterize an interactive Internet web 
site in terms of the distinction you've drawn between 
general solicitations and individualized solicitations? 
 
A. Let me just take one step back.  I mean I do 
think a web site that contains an offer raises clearly 
the specter of being a general solicitation, just as a 
newspaper advertisement that contains an offer 
would be a classic example of a general solicitation. 
 
If the web site is interactive, that clearly is still a 
general solicitation.  The fact that it's interactive 
doesn't make it less of a general solicitation.  In fact 
it raises the possibility that it would be even more of 
a general solicitation because it calls for more 
communication. 
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Q. And along the lines of calling for more 
communication, how would you characterize the 
interactions that occur with an interactive web site 
in terms of the general versus individual solicitation 
distinction? 
 
A. Well, in terms of my report overall I think 
that at one point in my report there is a footnote 
early on that talks about the issue of how do you sort 
of view the web site and communications, e-mails, 
and that sort of thing in connection with being a 
general solicitation. 
 
For purposes of my report I regarded those as being 
part and parcel of the same soliciting activity.  So for 
my purposes that really falls together as a general 
solicitation. 




