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QUESTIONS PRESENTED 

 
I. WHETHER THE ELEVENTH CIRCUIT’S 

DECISION ALLOWING SPAIN TO CLAIM 
SOVEREIGN IMMUNITY WITH REGARD TO 
PRIVATE COMMERCIAL CARGO LOST FROM 
A SPANISH SHIP DESTROYS FEDERAL 
COURT JURISDICTION OVER ALL MARITIME 
SALVAGE FROM BENEATH INTERNATIONAL 
WATERS. 

II. WHETHER THE ELEVENTH CIRCUIT’S 
CONCLUSION CONTRADICTS THIS COURT’S 
DECISIONS IN CALIFORNIA v. DEEP SEA 
RESEARCH INC., 523 U.S. 491 (1998); THE 
NAVAMAR, 303 U.S. 68 (1938); THE PESARO, 
255 U.S. 216 (1921); THE DAVIS, 77 U.S. 20 
(1869); THE SIREN, 74 U.S. 152 (1868); UNITED 
STATES v. PETERS, 9 U.S. 115 (1809). 

III. WHETHER THE ELEVENTH CIRCUIT’S 
CONCLUSION WORKS TO FUNDAMENTALLY 
CHANGE THE BOUNDARIES OF “COMMER-
CIAL ACTIVITY” AND “PRIVATE TRANSAC-
TION EXCEPTION” WITHIN THE FOREIGN 
SOVEREIGN IMMUNITIES ACT AND CON-
FLICTS WITHIN THIS COURT’S HOLDING IN 
REPUBLIC OF ARGENTINA v. WELTOVER 
INC., 504 U.S. 607 (1992) AND BANK OF THE 
UNITED STATES v. PLANTERS BANK OF 
GEORGIA, 22 U.S. 904 (1824). 
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JURISDICTION 

 This Court has jurisdiction to review the Elev-
enth Circuit’s September 21, 2011 decision under 28 
U.S.C. § 1254. This Petition is timely filed within 
ninety (90) days of the Eleventh Circuit’s November 
29, 2011 Denial of Rehearing. 

 This Court must exercise its jurisdiction to main-
tain uniformity with its own decisions and those of 
the Circuit Courts of Appeals. 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

 In 1804, the Spanish vessel Nuestra Senora of 
Las Mercedes (The Mercedes) was in Montevideo, 
Uruguay, ready to set sail to Cadiz, Spain. App. 25.1 
The ancestors of Petitioners/Descendants Gonzalo de 
Aliaga, et al. consigned nearly 180,000 gold and silver 
coins as part of a much larger, private commercial 
cargo for which freight was paid. App. 24, 35. Women 
and children were taken aboard as paying passen-
gers. 

 While in route to Cadiz, Spain, The Mercedes, 
essentially an armed Spanish merchant vessel, was 
attacked and blown up by a British ship. App. 25- 
26. The loss of The Mercedes with the women and 

 
 1 All citations are to the Appendix Odyssey Marine Explora-
tion, Inc. submitted with its petition for writ of certiorari to this 
Court. 
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children, and it’s extremely valuable private commer-
cial cargo precipitated the December 1804 declaration 
of war by Spain against Britain. App. 26. The very 
location of the scattered remains of what was once 
The Mercedes and her private cargo was lost for over 
two hundred (200) years. App. 28, 102. 

 In March 2007, internationally known private ex-
ploration and recovery company, ODYSSEY MARINE 
EXPLORATION, INC. (Odyssey) located acres of gold 
and silver coins and scattered shipwreck artifacts at a 
site in deep international waters of the Atlantic 
Ocean. App. 8. On April 9, 2007, Odyssey filed its In 
Rem Complaint. App. 9. On May 31, 2007, the King-
dom of Spain appeared in the Odyssey salvage action 
and claimed ownership. App. 10. On August 19, 2008, 
the Republic of Peru intervened and filed an owner-
ship claim. App. 13, 61. On November 14, 2008, the 
Petitioners, sixteen (16) Descendants of the original 
shippers/owners of a large part of the private com-
mercial cargo of gold and silver coins recovered by 
Odyssey filed Verified Ownership Claims to their 
portions of the private commercial cargo. App. 13. In 
January and February 2009, eight (8) additional De-
scendants filed their Verified Claims to their portions 
of the private cargo. App. 13. On February 2, 2009, 
Jose Antonio Rodriguez-Mendez filed a Verified Claim 
to The Mercedes and all of her cargo. App. 13. 

 Odyssey recovered a majority of the commercial 
cargo shipped aboard The Mercedes from the large (10 
acre) wrecksite, App. 8, located over 3,000 feet deep in 
international waters of the Atlantic Ocean. App. 60. 
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 Spain’s verified claim of ownership did not ad-
dress the fact that the vast majority of the com-
mercial cargo of gold and silver coins was privately 
owned and commercially shipped. App. 150, 157. 
Spain claimed that it never . . . “abandoned its owner-
ship and other rights” and sought . . . “sovereign 
immunity of . . . its property. . . .” App. 61. 

 Spain claimed that the United States Admiralty 
Courts lack jurisdiction over Odyssey’s In Rem sal-
vage action and that the items recovered by Odyssey 
are immune from the In Rem jurisdiction of U.S. 
Courts under the Foreign Sovereign Immunities Act 
(FSIA) 28 U.S.C. § 1602 et seq. App. 12. 

 Spain moved to dismiss Odyssey’s In Rem sal-
vage action alleging that it was entitled to summary 
judgment and dismissal for lack of jurisdiction under 
the FSIA. App. 12. 

 With seven (7) Verified intervening ownership 
claims, including the Kingdom of Spain, Republic of 
Peru and over twenty (20) Descendant claims, Spain’s 
Motion to Dismiss was referred to a Magistrate Judge 
for a Report and Recommendation. App. 13. Based on 
the Verified pleadings submitted by the salvor (Odys-
sey) and the Verified intervening ownership claims 
submitted by the seven (7) interveners (including 
Spain and Peru), the Magistrate issued a Report and 
Recommendation finding (as an undisputed fact) that 
Spain is the owner of the artifacts recovered by 
Odyssey from the wrecksite of The Mercedes and all of 
the private commercial cargo recovered by Odyssey. 
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App. 13. In spite of direct Verified factual support 
to the contrary, the Magistrate found that . . . “the 
Mercedes clearly was not engaged on any commercial 
activity at the time of its demise.” App. 94. The 
salvor, Odyssey, and all of the intervening claimants 
(other than Spain) filed objections to the Magistrate’s 
Report and Recommendation. App. 13. The United 
States (Attorney General Eric Holder) filed a “State-
ment of Interest” and Amicus Curiae Brief in support 
of Spain. App. 13. Thereafter, the District Court 
adopted the Magistrate’s Report and Recommenda-
tion. App. 14. 

 Based on the Magistrate’s Report and Recom-
mendation, the District Court found as an undisputed 
fact that . . . “the Mercedes is a naval vessel of Spain 
and that the wreck of this vessel, the vessel’s cargo, 
and any human remains are the natural and legal 
patrimony of Spain.” App. 55-56. The District Court 
followed the Magistrate’s Report and Recommenda-
tion holding that United States Admiralty Courts 
lack jurisdiction over both the wrecked vessel and its 
private commercial cargo under the Foreign Sover-
eign Immunities Act (FSIA) and ordered Odyssey to 
. . . “return the res to Spain.” App. 57. The District 
Court then stayed its Order pending the appeal to 
the Eleventh Circuit. App. 57. The Eleventh Circuit 
affirmed, with Opinion, on September 21, 2011. App. 
6, 51. 

--------------------------------- ♦ --------------------------------- 
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SUMMARY OF THE ARGUMENT 

 The Foreign Sovereign Immunities Act 28 U.S.C. 
§ 1602, et seq. was passed to protect ownership of 
sovereign property, not provide sovereign ownership 
where none existed. When did Spain become the 
owner of the vast majority of the commercial freight 
of gold and silver coins shipped by ancestors of the 
Petitioners aboard the Mercedes? There is no good 
faith dispute of the fact that the cargo manifest of the 
Mercedes confirms that well over 70% of the cargo of 
gold and silver coins was privately owned and com-
mercially shipped. App. 151, 152. 

 Prior to filing its claim of ownership on May 31, 
2007, Spain consistently admitted the fact that the 
Mercedes was on a commercial mission. In 1804, 
when protesting the sinking of the Mercedes, Spain 
stated that the voyage was commercial, not military. 
When Spain declared war on Great Britain in De-
cember 2004 (based in large part on the sinking of 
the Mercedes), Spain admitted that the Mercedes was 
a “Fregata Commercial” and that it was transporting 
private commercial cargo as well as women and 
children as paying passengers. 

 While Spain can claim it is the owner of what 
remains of the Mercedes, Spain has no valid argu-
ment against Petitioners’ Verified ownership claims 
to the private commercial cargo. Only five (5) years 
ago, Spain acknowledged that the Mercedes carried 
3.4 Million Pesos for private shippers and only 1.3 
Million Pesos for the King of Spain. App. 151-152. 
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Spain has never claimed that it had, at any time, 
become the owner of any of the private commercial 
cargo being shipped on the “Fregata Commercial” 
Mercedes. The Courts below had no logical or legal 
basis upon which to award/give Spain any part of the 
private commercial cargo. In affirming the District 
Court’s decision (based entirely on the FSIA), the Elev-
enth Circuit stated at page 48, “We do not hold the re-
covered Res is ultimately Spanish property.” App. 47. 

 The finding by the Courts below that the private 
cargo shipped aboard the Mercedes somehow had be-
come . . . “the natural and legal patrimony of Spain,” 
App. 56, is clearly erroneous and departs from the 
essential requirements of United States’ law. The term 
“patrimonial” means fatherly or related through or 
inherited or derived from a father. The term “patri-
mony” refers to estates which have descended or been 
devised in a direct line from the father. The private 
cargo commercially shipped from South America by 
the Patrons of the Petitioner Descendants is the 
“patrimony” of the families who own the gold and 
silver coins through inheritance. When did the King-
dom of Spain become the “Descendent” of groups of 
South American businessmen? 

--------------------------------- ♦ --------------------------------- 
 

ARGUMENT AND AUTHORITIES 

 The Courts below found no disputed facts as to 
material issues. Spain obviously did not own the 
private commercial shipments of gold and silver coins 
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shipped aboard the Mercedes. Spain obviously would 
not have owned the private shipments of gold and 
silver coins if the Mercedes had successfully com-
pleted its voyage in 1804. If the Mercedes had sunk in 
shallow water and had been salvaged soon after it 
had been lost, it is obvious that Spain would not have 
been able to claim title to the private commercial 
shipments of gold and silver coins. If large portions of 
the private commercial shipments of gold and silver 
coins had been swept overboard or jettisoned to 
lighten the Mercedes in a case of extreme danger, it is 
obvious that Spain could not claim ownership of the 
gold and silver coins against a finder and voluntary 
salvor. If the salvage had occurred soon after the loss 
of the cargo, or two hundred years after the loss, why 
would the original ownership of the cargo have 
changed in favor of Spain? The dismissal of the Veri-
fied claims of the Petitioners/Descendants to their 
privately owned commercial cargo shipments based 
on the FSIA which only immunizes the . . . “property 
. . . of a sovereign” is contrary to the specific terms of 
the FSIA. 

 Spain’s jurisdictional challenge under its Motion 
to Dismiss, App. 10, based upon the assertion of im-
munity under the FSIA is inextricably intertwined 
with the merits of the six other Verified intervening 
claims. The finding of the Courts below that Spain 
owns the Mercedes could possibly (though improb-
ably) be supported by the Court’s freedom to . . . 
“weigh the evidence” . . . as to Spain’s original owner-
ship of the “Fregata Commercial” Mercedes. Lawrence 
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v. Dunbar, 919 F.2d 1525, 1529 (11th Cir. 1990). 
There was no evidence for the Courts below to 
“weigh” in order to grant Spain sovereign immunity 
over the entire private commercial cargo of gold and 
silver coins that Spain never owned. The Courts be-
low improperly allowed the “tail” (scattered vessel 
artifacts) to wag the “dog” (privately owned cargo). 

 “When reviewing a Plaintiff ’s unchallenged fac-
tual allegations to determine whether they are suffi-
cient to deprive a foreign state defendant of Sovereign 
Immunity, we assume those allegations to be true.” 
See Price v. Socialist People’s Libyan Arab Jamahiriya, 
294 F.3d 82, 93 (D.C. Cir. 2002). Spain never chal-
lenged the Verified factual allegations of ownership 
by the Petitioners/Descendants. The Courts below 
obviously did not assume the Verified pleadings of the 
Petitioners . . . “to be true.” This Court’s decisions are 
clear that . . . “where the correctness of the lower 
court’s decision depends upon a determination of fact 
. . . the Appellate Court cannot take the place of the 
jury.” SEC v. Chenery Corp., 318 U.S. 80, 88 (1943). 
In the Courts below, there was not even a trial. 

 Spain bears the burden of proving the applicabil-
ity of the FSIA and the lack of federal admiralty 
jurisdiction. The issue of admiralty jurisdiction over 
the Verified claims of the Petitioners/Descendants 
requires an underlying factual determination. (i.e., 
ownership of the private commercial cargo). The issue 
of ownership of the cargo is the factual dispute that 
determines the applicability of the FSIA. Spain’s 
claim that it owned the Mercedes was used by the 
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Courts below to support Spain’s claim of sovereign 
immunity over ownership claims to the private com-
mercial cargo. The Eleventh Circuit used the District 
Court’s decision regarding Spain’s ownership of the 
Mercedes to determine that the Verified claims of the 
Petitioners/Descendants to the private cargo were 
also barred by the FSIA.  

 The question in this Petition is whether Peti-
tioners Gonzalo de Aliaga et al. (and Odyssey) can 
use the Admiralty Courts of this country to adjudicate 
their respective possessory and/or ownership inter-
ests in the private commercial cargo shipped aboard 
the Mercedes and recovered from international wa-
ters. The oldest American decision recognizing the 
commercial activities exception to sovereign immun-
ity involved a reward for capture. In 1798, the Dis-
trict Court of South Carolina held that a ship flying 
under the flag of a foreign state could not claim 
sovereign immunity in a wage dispute where the 
wages it owed the seamen were paid as a reward for 
each ship captured, a fact that was “decisive of the 
commercial character” of the vessel. Ellison v. The 
Bellona, 8 F.Cas. 559 (D.S.C. 1798). Unlike The 
Bellona, the Petitioners/Descendants are not claiming 
against a foreign vessel, they claim a portion of a 
South American cargo that was never owned by 
Spain, nor arrived in Spain. 

 This Court’s actual/physical possession require-
ment in order to assert sovereign immunity in an in 
rem salvage action came from this Court’s unanimous 
decision in California v. Deep Sea Research, Inc., 523 
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U.S. 491 (1998). In The Navamar, 303 U.S. 68 (1938) 
(a Spanish ship), this Court ruled that Spain would 
have had to show physical/actual possession (not 
constructive possession) in order to assert sovereign 
immunity. 303 U.S. at 75. How could the Courts 
below conclude that the lack of any physical/actual 
possession of either the Mercedes or its private cargo 
is “irrelevant?” App. 41. 

 
1. A CLAIM OF OWNERSHIP OF CARGO IS 

TOTALLY SEPARATE FROM OWNERSHIP 
OF A VESSEL. 

BASIS FOR OBJECTION 

“What seemed obvious becomes obscured in 
all the attention devoted to some point that 
one party decides to beat to death with thou-
sands of pages or weeks of testimony.” 

Philip K. Howard 
The Death of Common Sense 
Random House  

 The Report and Recommendation below and 
Order adopting it and Final Judgment and Eleventh 
Circuit decision carefully avoid the obvious. App. 41-
47. The ownership of a vessel is totally separate 
from ownership of the cargo. Borships, Inc. v. Maca-
rena, 1993 WL 408342 (E.D. La. 1993) When, dur- 
ing the last 200 years, did Spain become the owner of 
the tens of thousands of coins consigned and com-
mercially shipped aboard the Nuestra Senora de 
Las Mercedes by Petitioners’ ancestors? When did 
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Spain become the owner of the hundreds of thousands 
of coins commercially shipped by the other families? 
Could Spain have claimed the coins against their 
owners after their commercial consignment, but be-
fore they were loaded on the Mercedes? Once loaded, 
could Spain have claimed the coins against their 
owners before the Mercedes sailed? Could Spain have 
claimed the coins against their owners upon the 
arrival of the Mercedes in Spain? Isn’t the answer to 
these questions obvious? Simply put, Spain cannot 
assert sovereign immunity over property it never 
owned. 

 What if the Mercedes had been impounded by the 
British on October 5, 1804 and later released, could 
Spain have then claimed the private cargo of coins 
against their owners? What if the Mercedes had 
wrecked on its way into the harbor at Cadiz Spain 
and voluntary salvors had recovered 594,000 coins 
from the wreck, could Spain have claimed all of the 
salvaged coins against both the voluntary salvors and 
their owners? Again, the answers are obvious. If it 
had taken private salvors a month to recover most (or 
all) of the coins from the wreck of the Mercedes, could 
Spain have then claimed all of the recovered coins? 
What if it had taken a year or ten years or two hun-
dred years? The FSIA provides judicial immunity only 
to property that belongs to a foreign sovereign. 
28 U.S.C. § 1609. Spain had no legal standing to 
claim FSIA immunity on behalf of the Petitioners/ 
Descendants. 
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 In 1804, the Mercedes sailed from South America 
with paying passengers (including women and chil-
dren), and many consignments of civilian/merchant 
cargo (including hundreds of thousands of gold and 
silver coins). Fifty-three (53) years later, the S.S. 
Central America sailed from South America with 
paying passengers (including women and children) 
and many consignments of civilian/merchant cargo 
(including hundreds of thousands of gold and silver 
coins). Columbus-America Discovery Group, et al. v. 
Atlantic Mutual Insurance Company, 974 F.2d 450, 
455 (4th Cir. 1998). In both The Mercedes and S.S. 
Central America, the ownership of the vessels was 
totally separate and apart from the private ownership 
of over One-Half Billion Dollars of gold and silver 
commercial cargo they each carried. Both vessels 
failed to complete their voyage and the gold and sil-
ver coins were involuntarily taken from both owner’s 
control. 974 F.2d at 468. Both vessels sank thousands 
of feet deep in international waters of the Atlantic. 
For over two hundred years, the precise whereabouts 
of the wrecksites of both the Mercedes and S.S. 
Central America remained unknown. In 1989, a 
private salvor, The Columbus-America Discovery 
Group, filed an In Rem salvage action against items 
recovered from the S.S. Central America, including 
its private cargo of gold and silver coins. Intervening 
Claimants to the insured cargo of gold and silver 
coins filed Verified claims. After a ten-day trial, the 
District Court found that both the vessel and its 
cargo had been abandoned by the owners. The Dis-
trict Court denied the Verified claims by thirty-eight 



13 

(38) insurance companies that claimed subrogated 
ownership as successors in interest to the original 
owners. Columbus-America Discovery Group, et al. v. 
The Unidentified Wrecked and Abandoned Sailing 
Vessel, 742 F. Supp. 1327 (E.D. Va. 1990). An appeal 
was taken by the insurers/underwriters who had filed 
Verified claims that they were the successors in 
interest to the original owners and/or the insurance 
companies that had paid the cargo claims. On ap- 
peal, the Fourth Circuit reversed the Trial Court as 
to ownership of the recovered cargo and remanded 
the case. Central America Discovery Group, et al. v. 
Atlantic Mutual Ins. Co. See 974 F.2d 450 (4th Cir. 
1992). The Fourth Circuit quoted “Benedict on Admi-
ralty” for the proposition that: 

Admiralty favors the Law of Salvage over the 
Law of Finds because salvage law’s aims, as-
sumptions and rules are more consonant 
with the needs of maritime activity and be-
cause salvage law encouraged less competi-
tive and secretive forms of conduct than 
finds law. 

974 F.2d at 460. 

*    *    * 

Admiralty’s equitable power to make an 
award for salvage-recognized since ancient 
times in maritime civilizations – is a corol-
lary to the assumption of non-abandonment 
and has been applied irrespective of the own-
er’s express refusal to accept such service. 

974 F.2d at 461. 
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 The Fourth Circuit quoted numerous cases for 
the proposition that: “When articles are lost at sea, 
the title of the owner in them remains.” 974 F.2d at 
461. The Fourth Circuit held that, irrespective of the 
ownership of the vessel, the Admiralty Court’s juris-
diction specifically covers intervening claims to the 
private cargo. 974 F.2d at 464, 465.  

 The Fourth Circuit’s decision in Columbus-
America confirms established admiralty law that 
ownership of a wrecked vessel has always been a 
totally separate factual issue from ownership of the 
privately owned cargo on the vessel. The Trial Court 
had ruled that the cargo aboard S.S. Central America 
had been abandoned by the owners. 742 F. Supp. at 
1327. The Fourth Circuit reversed the Trial Court’s 
salvage award regarding the cargo of gold and silver 
coins, holding that the abandonment of title to sal-
vaged cargo (so as to lose possession and ownership) 
must be clearly shown not by mere cessation of at-
tempts to find and recover it, but by the owner’s posi-
tive relinquishment of rights in the cargo. Columbus-
America, 974 F.2d at 463. The Fourth Circuit stated 
that absent the cargo owner’s express abandonment, 
insurance underwriters (or those to whom underwrit-
ers assign their interest) retain the same ownership 
interests as “original” owners for purposes of assert-
ing ownership rights in an In Rem action where their 
property has been recovered. Columbus-America, 974 
F.2d at 462. There was never a question as to whether 
the “Descendants” of the Central America cargo 
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owners could intervene and claim ownership. The 
Fourth Circuit observed: 

Also, there appears to have been a fairly sig-
nificant amount of passenger gold aboard, 
but this case, almost surprisingly, has failed 
to see descendants of any of the passengers 
attempt to gain a share of the treasure. 

974 F.2d at 465. 

 The comparison of Columbus-America to the 
present Petition is inescapable. The ownership of the 
S.S. Central America was totally separate from the 
passenger’s possessions and the insured gold and 
silver commercial cargo consigned and shipped aboard 
her. The ownership of the Mercedes is totally separate 
from the civilian passengers’ possessions and the gold 
and silver cargo consigned and shipped aboard her. 
The only difference between the private commercial 
cargo of gold and silver coins recovered from The 
Mercedes and the S.S. Central America is 53 years. 

 The Petitioners/Descendants stand in the same 
(but much better) shoes as the successors-in-interest 
and assignees of the insurance companies that paid 
the claims on the commercial cargo of the S.S. Cen-
tral America. The salvor, Columbus-America argued 
on appeal (and lost) that ownership of the vessel and 
ownership of its cargo are “inextricably intertwined” 
and must be considered as one indivisible “Res.” The 
Report and Recommendation below, App. 88, and 
affirmed by the Eleventh Circuit, stated that “A ves-
sel and its cargo are inextricably intertwined.” The 
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rulings below are directly contrary to the Fourth 
Circuit’s decision in Columbus-America. 

 The “unified In Rem Res” used in the United 
States Admiralty Courts is to provide our Courts with 
jurisdiction, not rob them of it. The separation of the 
In Rem res into vessel and cargo for adjudication of 
ownership is not only expected, but mandated. The 
idea that Spain can claim the wrecksite is that of the 
Mercedes and then have the lower courts rule that 
ownership by the Petitioners/Descendants to their 
consigned and commercially shipped cargo are fore-
closed confirms that the Eleventh Circuit’s conflict 
with the Fourth Circuit is inescapable. 

 In Gardner v. Ninety-nine Gold Coins, 111 F. 552 
(D. Mass. 1899) the Court stated, “it is very unlikely 
that the property would have been recovered at all 
had it not been recovered as it was by the libellants; 
and it would have been easy for the crew, after its 
recovery, to divide it among themselves without 
bringing it into Court.” 111 F. at 553. The same result 
and considerations are seen in Broere v. Two Thou-
sand One Hundred Thirty-Three Dollars, 72 F. Supp. 
115 (D.C. N.Y. 1947). In both cases, the “vessels” from 
which the gold coins and currency were salvaged were 
dead bodies. The salvors’ efforts (and honesty) were 
rewarded for their service, not punished. 
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2. POSSESSION IS A CONDITION PRECE-
DENT TO A CLAIM OF IMMUNITY 

 It was twenty-eight years ago, in Florida Dept. of 
State v. Treasure Salvors, Inc., 458 U.S. 670, 710 
(1982), that Justice Stevens, writing the dissenting 
opinion for the Chief Justice and two Associate Jus-
tices, supported the legal concept that a foreign sov-
ereign could obtain immunity from a maritime 
salvage In Rem brought against vessels in which . . . 
“a foreign government has asserted ownership of the 
res.” Sixteen years later, Justice Stevens (in his 
Specially Concurring Opinion) in California v. Deep 
Sea Research, 523 U.S. 496, 509 (1998), conceded that 
he and the three other Justices had made a jurisdic-
tional error in Treasure Salvors. Justice Stevens 
stated, “Having given further consideration to the 
special characteristics of In Rem admiralty actions 
and more particularly to the statements by Justice 
Story and Justice Washington quoted at pages 9 and 
10 of the Court’s Opinion, I am now convinced that 
we should have affirmed the Treasure Salvors judg-
ment in its entirety.” In effect, this Court did so. The 
undersigned was the attorney in Treasure Salvors 
and he was able to pick up the other “votes.” 

 It was twelve years ago in this Court’s unani-
mous Opinion in Deep Sea Research, that the Court 
again revisited the issue of sovereign immunity 
asserted by sovereign Intervenors in In Rem salvage 
actions. Quoting from this Court’s early decisions in 
The Siren, 74 U.S. 152 (1868) and The Davis, 77 U.S. 
15 (1869), this Court held that the “fundamental 
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premise” in those cases remains valid in today’s In 
Rem admiralty actions. This unanimous Supreme 
Court explained its “fundamental premise” to be that: 

Proceedings In Rem to enforce a lien against 
property of the United States are only for-
bidden in cases where, in order to sustain 
the proceeding, the possession of the United 
States must be invaded under process of the 
Court. (citation omitted) The possession re-
ferred to was actual possession, and not that 
mere constructive possession which is very 
often implied by reason of ownership under 
circumstances favorable to such implication. 
[And that] The Court’s jurisprudence re-
specting the sovereign immunity of foreign 
governments has likewise turned on the sov-
ereign’s possession of the res at issue. 

Deep Sea Research, 523 U.S. at 507. 

 In The Davis, the cargo of cotton was owned by a 
sovereign, The United States. In The Siren, the vessel 
(prior to the collision given rise to the In Rem pro-
ceeding), was owned by the United States. In both 
cases, the admiralty court’s jurisdiction turned on 
whether the sovereign’s property was in “actual 
possession” at the time the property was found and 
salvaged. This unanimous Supreme Court defined 
and clarified that the sovereign immunity . . . “of 
foreign governments” turns on “actual,” not “construc-
tive” possession. 523 U.S. at 506. See, e.g., The Pesa-
ro, 255 U.S. 216, 219 (1921). 



19 

 Spain does not own any of the gold and silver 
coins that constituted the private commercial ship-
ments claimed by the Petitioners/Descendants. During 
the last 200+ years, Spain didn’t even know where 
the Mercedes was much less have “actual possession.” 
Spain only came into “actual possession” of the Peti-
tioners’ private commercial shipments when the 
Eleventh Circuit ordered its “return” to Spain where 
it had never been. 

 
3. THE FOREIGN SOVEREIGN IMMUNITIES 

ACT IS A SHIELD, NOT A SWORD 

 The other Petitioners seeking a Writ of Certio-
rari, primarily Odyssey, will also argue the issues 
under the Foreign Sovereign Immunities Act (FSIA). 
28 U.S.C. § 1602 et seq. To decide Spain’s claim of 
sovereign immunity as it has been applied against 
the Verified claims of private ownership of the gold 
and silver coins shipped by the forefathers of the 
Petitioners/Descendants, this Court must define the 
boundaries of the “commercial activity” and “commer-
cial transaction” within the FSIA. The Act states that 
“commercial activity” is: 

 . . . “either a regular course of commercial 
conduct or a particular commercial trans-
action or act. The commercial character of 
an activity shall be determined by reference 
to the nature of the course of conduct or 
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particular transaction or act, rather than by 
reference to its purpose.” 

28 U.S.C. § 1603(D) 

 In Republic of Argentina v. Weltover, Inc., 504 
U.S. 607, 612 (1992), this Court held that the first 
sentence quoted above “simply establishes that the 
commercial nature of an activity does not depend on 
whether it is a single act or a regular course of con-
duct; and the second sentence merely specifies that 
element of the conduct determines commerciality.” Id. 
This Court observed that the term “commercial” as 
used in the FSIA was largely left undefined by Con-
gress. This Court held that the FSIA, in general, and 
its “commercial activity exception” in particular . . . 
“largely codifies the so-called ‘restrictive’ theory of 
foreign sovereign immunity.” Weltover stands for the 
proposition that Spain’s assertion of sovereign im-
munity does not apply to Spain’s “commercial and 
private activities.” Id. 

 In Bank of the United States v. Planters’ Bank of 
Georgia, 22 U.S. (9 Wheat.) 904, 907 (1824), Chief 
Justice Marshall stated, “It is, we think, a sound 
principle, that when a government becomes a partner 
in any trading company, it divests itself, so far as 
concerns the transactions of that company, of its sov-
ereign character, and takes that of a private citizen. 
Instead of communicating to the company its privi-
leges and its prerogatives, it descends to the level 
with those with whom it associates itself, and takes 
the character which belongs to its associates, and to 
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the business which is to be transacted.” In 1804, 
when the Mercedes took on commercial fare paying 
passengers, including women and children, and con-
tracted numerous commercial shipments of gold and 
silver coins with numerous private owners, it acted as 
a private citizen or merchant, a “Fregata Commer-
cial.” The Mercedes, at the time of its transit in 1804, 
was not operating in the role of a sovereign vessel, 
but as a Spanish Armed Merchantman. 

 In 1952, the State Department changed United 
States policy to one embodying the “restrictive the-
ory” of sovereign immunity. The State Department 
first signaled this shift in policy in a letter from Jack 
B. Tate, Acting Legal Adviser, United States Dept. of 
State, to Philip B. Perlman, Acting Attorney General. 
(May 19, 1952), as reprinted in 26 Dept. of State Bull, 
984-85. Tate wrote in part: 

A study of the law of sovereign immunity re-
veals the existence of two conflicting con-
cepts of sovereign immunity, each widely 
held and firmly established. According to the 
classical or absolute theory of sovereign im-
munity, a sovereign cannot, without his con-
sent, be made a respondent in the Courts of 
another sovereign. According to the new or 
restrictive theory of sovereign immunity, the 
immunity of the sovereign is recognized with 
regard to sovereign or public acts (jure 
imperii) of a state, but not with respect to 
private acts (jure gestionis) . . . it will here-
after be the Department’s policy to follow the 
restrictive theory of sovereign immunity in 
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the consideration of requests of foreign gov-
ernments for a grant of sovereign immunity.  

 In Alfred Dunhill v. Republic of Cuba, 425 U.S. 
682, 698 (1976), this Court recognized the “shift” in 
the official policy of our government to the “restric-
tive” approach to sovereign immunity. Rather than 
have the State Department (or the present Attorney 
General) make sovereign immunity decisions (based 
on political considerations) Congress passed the FSIA 
in order to give the Federal Courts the exclusive 
power of making sovereign immunity determinations. 
See 28 U.S.C. § 1602 (the determination of immunity 
by the Courts will “serve the interests of justice”). 

 The FSIA retained the “restrictive” theory of sov-
ereign immunity. The legislative history of the FSIA 
confirmed that: 

. . . the bill would codify the so-called “re-
strictive” principle of sovereign immunity, as 
presently recognized in international law. 
Under this principle, the immunity of a for-
eign state is “restricted” to suits involving a 
foreign state public acts (jure imperii) and 
does not extend to suits based on its com-
mercial or private acts (jure gestionis). 

H.R. Rep. No. 94-1487, at 6 (1976) reprinted in 1976 
U.S. Cong. & Admin. News 6604, 6605. Commercial 
and private activities are outside the bounds of 
sovereign immunity, whereas sovereign public acts 
are not. In Weltover, 504 U.S. at 613, this Court noted 
“ . . . the distinction between state sovereign acts, on 
the one hand, and state commercial and private acts, 
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on the other.” This Court, in Weltover, instructed the 
United States Courts on deciding questions of foreign 
sovereign immunity:  

[W]hen a foreign government acts, not as 
regulator of a market, but in the manner of a 
private player within it, the foreign sover-
eign’s actions are “commercial” within the 
meaning of the FSIA. . . . [B]ecause the Act 
provides that the commercial character of an 
act is to be determined by reference to its 
“nature” rather than its “purpose” 28 U.S.C. 
§ 1603(d), the question is not whether the 
foreign government is acting with a profit 
motive or instead with the aim of fulfilling 
uniquely sovereign objections. Rather, the is-
sue is whether the particular actions that 
the foreign state performs (whatever the mo-
tive behind them) are the type of actions by 
which a private party engages in “trade and 
traffic or commerce. Black’s Law Dictionary, 
270 (6th ed. 1990).” 

Weltover, 504 U.S. at 614. 

 The Eleventh Circuit’s decision below is in con-
flict with this Court’s Weltover instructions and its 
own decision in Honduras Aircraft Registry, Ltd. v. 
Gov’t of Honduras, 129 F.3d 543 (11th Cir. 1997). The 
Honduras Aircraft court discussed this Court’s 
Weltover decision and held that a “foreign state loses 
its immunity if it engages in commercial activity . . . 
because then it is exercising the same powers that a 
private citizen might be exercising . . . [a] foreign 
state is commercially engaged when it acts like an 
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ordinary private person, not like a sovereign, in the 
market.” 129 F.3d at 548. In Honduras Aircraft, the 
Honduran government contracted with private par-
ties and this was held to be a “commercial act” and 
the private parties were allowed to bring suit to en-
force the contract. Honduras Aircraft, 129 F.3d at 
548. The Honduras Aircraft court held that “ . . . [a]ll 
of those underlying activities were commercial in 
nature and of the type negotiable among private 
parties.” Id. at 547. In 1804, when the private 
owners/shippers (now represented by the Petitioners/ 
Descendants) consigned their South American gold 
and silver coins to be shipped to Spain, the contract 
provided Spain with the contractual obligation of 
performing a commercial service. The consignment/ 
shipping contract for the commercial cargo mandated 
Spain’s performance. The FSIA states that “ . . . [t]he 
commercial character of an activity shall be deter-
mined by reference to the nature of the . . . act, rather 
than by reference to its purpose.” 28 U.S.C. § 1603(d). 
Weltover, 504 U.S. at 614. 

 The cargo manifest and consignment agreements 
prepared prior to the Mercedes’ final voyage also 
disclose a specific “profit motive.” The shippers of the 
private cargo were charged a percentage of the de-
clared value of each private shipment. App. 151. The 
Legislative History of the FSIA shows: 

Certainly, if an activity is customarily car-
ried on for profit, its commercial nature 
could readily be assumed. At the other end of 
the spectrum, a single contract, if of the 
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same character as a contract which might be 
made by a private person, could constitute a 
“particular transaction or act.” 

H.R. Rep. No. 94-1487, at 16 (1976) reprinted in 1976 
U.S. Cong. & Admin. News 6604, 6615. Spain’s posi-
tion doesn’t even come close to jure imperii. 

 The Weltover test pronounced by this Court 
provided guidance for determining whether Spain can 
assert sovereign immunity, especially to the Petitioners/ 
Descendants’ privately owned commercial cargo. This 
Court required that the Weltover test be applied to 
federal suits “based upon a foreign state’s partici-
pation in the marketplace in the manner of a private 
citizen.” 504 U.S. at 614. Spain was not at war, App. 
22-26, and was commercially transporting private 
individuals and private commercial cargo. App. 151-
152. This was jure gestionis, pure and simple. 

 
4. THE END OF FEDERAL COURT JURISDIC-

TION OVER SALVAGE WHICH OCCURS IN 
INTERNATIONAL WATERS 

 From a policy perspective, granting Spain sover-
eign immunity with regard to Verified ownership 
claims to private commercial cargos carried on Span-
ish ships would totally destroy future United States 
Admiralty Court jurisdiction over maritime salvage 
from beneath international waters. The incentive 
to return privately owned cargo to the streams of 
commerce from which it was lost would end. Any 
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incentive to bring a salvage action in a United States 
Admiralty Court will cease to exist. The decision 
below has turned the Admiralty Court into a trap 
from which an unwary salvor could not escape. The 
Petitioners/Descendants should have met the Odys-
sey recovery vessel in international waters and 
negotiated a fair salvage award. It would have been 
fair and legal. 

 The gold and silver coins are now being, or have 
been, sent to Spain, where they have never been. The 
decision below deprives the Petitioners/Descendants 
of any meaningful forum within which to adjudicate 
their ownership claims. 

 Prior to Spain’s claim that all of the private 
commercial cargo recovered from within the ten (10) 
acre wrecksite of the Mercedes was Spain’s “natural 
and legal patrimony” or its “patrimonial interests,” 
App. 56, there was no claim of ownership by Spain. It 
is the Petitioners/Descendants that have the absolute 
right to claim their “natural and legal patrimony” and 
“patrimonial interests.” Black’s Law Dictionary 
defines “Patrimony” as: “Such estate as has descend-
ed in the same family.” Simply put, patrimony is 
property inherited from a father, mother or other 
ancestor. Nations are founded by individuals and 
their families, not vice-versa. Sovereign immunity is 
a shield, not a sword. 

 What came first, the South American ownership 
of the gold and silver coins by the forefathers of the 
Descendant Claimants or Spain’s claim that (because 
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it is no longer lost) all of the gold and silver coins that 
never made it to Spain now belong to Spain? The 
Courts below mistakenly awarded Spain exclusive 
possession of the gold and silver coins that Spain has 
never owned or claimed. 

 Before the Courts below could award Spain over 
a Half-Billion Dollars of gold and silver coins, Spain 
had the burden of proving when it became the owner. 
Spain failed to even allege ownership of the private 
cargo for which freight was paid. App. 150. The 
District Court “cured” this omission by treating the 
private cargo as being somehow “owned” by the owner 
of the vessel. The District Court resolved the juris-
dictional issue by applying the Foreign Sovereign 
Immunities Act (FSIA) to Hundreds of Millions of 
Dollars of gold and silver coins that Spain never even 
claimed to own or possess. 

 
5. SUBVERSION OF THE FOREIGN SOVER-

EIGN IMMUNITIES ACT 

 A case remarkably on point with the recent ac-
tions by the United States Attorney General is China 
National Chemical Import Export Corp. v. M/V Lago 
Hualaihue, 504 F. Supp. 684 (D.C. Md. 1981). The 
issue, as here, was whether the sovereign owner of a 
vessel could claim immunity from jurisdiction of the 
United States Courts under the Foreign Sovereign 
Immunities Act (FSIA) 28 U.S.C. § 1602, et seq. The 
China National case dealt particularly with FSIA 
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§ 1605(b), regarding maritime claims against vessels 
of foreign states. In the case below, and in China 
National, the foreign sovereigns (Spain and Chile) ar-
gued that the maritime liens asserted by the Plain-
tiffs were not . . . “based upon a commercial activity of 
a foreign state” . . . . within the meaning of that term 
as used in 28 U.S.C. § 1605(b). Id. at 686. After going 
through the Legislative History of the FSIA, the 
China National Court observed that: 

Today, when a foreign state wishes to assert 
immunity, it will often request the Depart-
ment of State to make a formal suggestion of 
immunity to the Court. Although the State 
Department espouses the restrictive princi-
ple of immunity, the foreign state may at-
tempt to bring diplomatic influences to bear 
upon the State Department’s determination. 
A principal purpose of this bill is to transfer 
the determination of sovereign immunity 
from the executive branch to the judicial 
branch, thereby reducing the foreign policy 
implications of immunity determinations and 
assuring litigants that these often crucial 
decisions are made on purely legal grounds 
and under procedures that insure due pro-
cess. The Department of State would be freed 
from pressures from foreign governments to 
recognize their immunity resulting from an 
unwillingness of the Department to sup- 
port that immunity. As was brought out in 
the hearings on the bill, U.S. immunity prac-
tice would conform to the practice in virtu-
ally every other country where sovereign 
immunity decisions are made exclusively 



29 

by the Courts and not by a foreign affairs 
agency. 

(emphasis supplied) 504 F. Supp. at 687. 

 Sounds familiar doesn’t it? A partner in Coving-
ton & Burling LLP (James Gould) agrees to represent 
Spain after former Attorney General Janet Reno finds 
out she can’t. See Sea Hunt, Inc. v. Unidentified 
Vessel or Vessels, 182 F.R.D. 206 (E.D. Va. 1998), 22 
F. Supp. 2d 521 (E.D. Va. 1998). Today, a former 
partner of Covington Burling LLP (Attorney General, 
Eric Holder) has come to Spain’s rescue! Diplomatic 
and political influences and foreign policy implica-
tions abound, but under the FSIA it is up to the Court 
to make sovereign immunity determination under the 
Act and not be influenced by a politically connected 
mega law firm. 

 In both China National and in this case, there 
was no good faith argument over the fact that the 
sovereign vessels were engaged in the for-profit car-
riage of private goods at sea, “a regular course of com-
mercial conduct” as that term is used in FSIA 
§ 1603(d), § 1605(a) and § 1605(b). Id. at 688. There 
can be no good faith argument by Spain that the 
private commercial cargo or the women and children 
“belonged” to Spain. The commercial cargo belonged 
to the forefathers of the Petitioners/Descendants, the 
Aliagas’, the Colmenares’, the Osorios’, the Goyeneches’ 
and the Alvears’ and the other owners of the private 
shipments. 
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 What should be abundantly clear is that the ship-
ment of gold and silver coins belonging to the indi-
viduals contracting for their transport from South 
America was a commercial activity.  

 Black’s Law Dictionary, Ninth Edition: 

Jure Gestionis: [Latin “by way of doing busi-
ness”]. A nation’s acts that are essentially 
commercial or private, in contrast to its pub-
lic or governmental acts. Under the Foreign 
Sovereign Immunities Act, a foreign coun-
try’s immunity is limited to claims involving 
its public acts. The statutory immunity does 
not extend to claims arising from the private 
or commercial acts of a foreign state. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 Considering all the legal, political, diplomatic 
and foreign policy considerations the Petitioners/ 
Descendants pray that jurisdiction be accepted.  
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