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QUESTIONS PRESENTED

The Appellate Court of Illinois created a means for 
ERISA benefit funds to recover unpaid benefit 
contributions, earned by employees of an insolvent 
non-party union employer on construction projects, 
from parties that have no liability under ERISA. 
ERISA defines who is obliged to contribute to benefit 
funds and provides a civil enforcement mechanism for 
recovery of delinquent benefit contributions. The 
Petitioners never signed a Collective Bargaining 
Agreement with the Respondents and never owed any 
contributions to the Respondents under ERISA. The 
Appellate Court of Illinois allowed Respondents to 
use an Illinois statutory claim as an alternative to 
the ERISA enforcement mechanism. The Appellate 
Court of Illinois decision will prevent every person 
who hires a union contractor from exercising his or 
her right under ERISA to decline an obligation to 
contribute to benefit funds or relying on ERISA as 
the controlling, comprehensive statement of liability 
for benefit fund contributions.

The questions presented are:            

1) Is ERISA the sole basis for determining 
liability for delinquent contributions to ERISA 
benefit funds?

2) May a state law be used as an alternative 
enforcement mechanism to supplement the civil 
enforcement remedies in ERISA in order to recover 
ERISA benefit fund contributions from a party that is 
not liable for the contributions under ERISA?
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PARTIES TO THE PROCEEDING AND 
CORPORATE DISCLOSURE STATEMENT

The judgment sought to be reviewed is pursuant 
to a consolidated opinion addressing two separately 
litigated appeals, Central Laborers’ Pension Fund, et 
al. v. KMC Masonry, LLC, et al. (Appellate Court of 
Illinois, Second District Case No. 2-10-0125) and 
Laborers’ Pension Fund et al. v. KMC Masonry, LLC, 
et al. (Appellate Court of Illinois, Second District 
Case No. 2-10-0191).

Nicholas & Associates, Inc. is a defendant in both 
matters.  Petitioner Nicholas & Associates, Inc. is a 
privately held corporation.  Nicholas Papanicholas, 
Sr. owns a majority of stock of Nicholas & Associates, 
Inc.  No other parent corporation or publicly held 
company owns 10% or more of the stock of Nicholas & 
Associates, Inc.

KMC Masonry, LLC is not joining Petitioners in 
this Petition for a Writ of Certiorari.  KMC Masonry, 
LLC has ceased operations and is being served as a 
Respondent.  

The plaintiffs in Case No. 2-10-0125 are Central 
Laborers’ Pension Fund, North Central Laborers’ 
Health and Welfare Fund, Northern Illinois Annuity 
Fund, Illinois Laborers’ and Contractors Joint 
Apprenticeship and Training Fund, Midwest Region 
Foundation for Fair Contracting, Inc., Northern 
Illinois Welfare Fund, Industry Advancement Fund, 
Laborers’-Employers Cooperation Education Trust, 
Vacation Fund, Market Promotion Fund, 
Organizational Fund,  and Laborers’ Local 32, each of 
which is a Respondent.  Petitioner Kaneland School 
District No. 302 is not a defendant in Case No. 2-10-
0125.



iii

The plaintiffs in Case No. 2-10-0191 are Laborers’ 
Pension Fund and Laborers’ Welfare Fund of the 
Health and Welfare Department of the Construction 
and General Laborers’ District Council of Chicago 
and Vicinity and their administrator James S. 
Jorgensen, each of which is a Respondent.  Petitioner 
Kaneland School District No. 302 is a defendant in 
this matter.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners, Nicholas & Associates, Inc. and 
Kaneland School District No. 302, respectfully 
petition for a writ of certiorari to review the judgment 
of the Appellate Court of Illinois.

OPINIONS AND ORDERS BELOW

The opinion of the Appellate Court of Illinois, 
Second District is reported at 956 N.E.2d 609, __ Ill. 
App. 3d __ (Ill. App. Ct. 2011).  The Supreme Court of 
Illinois, in its discretion, denied review.

JURISDICTION

The Supreme Court of Illinois entered an order 
denying a petition for leave to appeal filed by 
Nicholas & Associates, Inc. and Kaneland School 
District No. 302 on November 30, 2011 (2011 Ill. 
LEXIS 2075).  This Petition for Writ of Certiorari is 
timely filed pursuant to Supreme Court Rule 13.1 in 
that it is being filed within 90 days of the state court 
of last resort denying discretionary review.  The 
jurisdiction of this Court is invoked pursuant to 28 
U.S.C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED

Article VI, Clause 2 of the United States 
Constitution provides, in pertinent part:

This Constitution, and the Laws of the 
United States which shall be made in 
pursuance thereof…shall be the supreme 
law of the land; and the judges in every 
state shall be bound thereby….

The Civil Enforcement provision of the Employee 
Retirement Income Security Act of 1974 (“ERISA”) 
(29 U.S.C. § 1132) provides, in pertinent part:

(a)  Persons empowered to bring a civil action 

A civil action may be brought—

*   *   *

(3) by a participant, beneficiary, or 
fiduciary 

(A) to enjoin any act or practice which 
violates any provision of this 
subchapter or the terms of the plan, 
or 

(B) to obtain other appropriate 
equitable relief 

(i) to redress such violations or 

(ii) to enforce any provisions of this 
subchapter or the terms of the 
plan;

*   *   *

(g) Attorney’s fees and costs; awards in actions 
involving delinquent contributions

*   *   *
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(2) In any action under this subchapter by 
a fiduciary for or on behalf of a plan to 
enforce section 1145 of this title in which 
a judgment in favor of the plan is 
awarded, the court shall award the plan

(A) the unpaid contributions,

(B) interest on the unpaid contributions,

(C) an amount equal to the greater of--

(i) interest on the unpaid 
contributions, or

(ii) liquidated damages provided for 
under the plan in an amount not 
in excess of 20 percent (or such 
higher percentage as may be 
permitted under Federal or State 
law) of the amount determined by 
the court under subparagraph (A),

(D) reasonable attorney’s fees and costs 
of the action, to be paid by the 
defendant, and

(E) such other legal or equitable relief as 
the court deems  appropriate.

The preemption section of ERISA (29 U.S.C. § 
1144(a)) provides, in pertinent part:

[T]he provisions of this title and title IV 
shall supersede any and all State laws 
insofar as they may now or hereafter 
relate to any employee benefit plan 
described in section 4(a) (29 U.S.C.S § 
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1003(a)) and not exempt under section 
4(b) (29 U.S.C.S § 1003(b)).

ERISA defines what constitutes State law (29 
U.S.C. § 1144(c)(1)), in pertinent part:

The term ``State law’’ includes all laws, 
decisions, rules, regulations, or other 
State action having the effect of law, of 
any State. 

Delinquent Contributions are addressed in ERISA 
(29 U.S.C. § 1145) which provides, in pertinent part:

Every employer who is obligated to make 
contributions to a multiemployer plan 
under the terms of the plan or under the 
terms of a collectively bargained 
agreement shall, to the extent not 
inconsistent with law, make such 
contributions in accordance with the 
terms and conditions of such plan or 
such agreement.

Section 23 of Illinois Mechanics Lien Act (770 
ILCS 60/23) provides, in pertinent part:

Any person who shall furnish labor… for 
public improvement for any…school 
district…shall have a lien for the value 
thereof on the money, bonds, or 
warrants due or to become due the 
contractor having a contract with 
such…school district….
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STATEMENT OF THE CASE

Overview

Petitioner Nicholas & Associates, Inc. 
(“Nicholas”) is a construction company, which enters 
into contracts with property owners to construct 
buildings as a general contractor.  Petitioner 
Kaneland School District No. 302 (“Kaneland”) is the 
owner of one such project that Nicholas built.

Since its formation, Nicholas has never been  a 
signatory to a Collective Bargaining Agreement with 
any multiemployer benefit plan organized and 
existing under the Employee Retirement Income 
Security Act of 1974 (“ERISA Benefit Plan(s)”).  
Consequently, Nicholas does not owe or pay 
contributions to any ERISA Benefit Plan.  Nicholas 
has not been held and is not liable for any such 
contributions under ERISA in this case.  Similarly, 
Kaneland is not a signatory of any Collective 
Bargaining Agreement with the Respondents and has 
no liability under ERISA.

  It has been Nicholas’s business practice for 
many years on most construction projects, including 
those involved in this Petition, to enter into 
subcontracts whereby the subcontractors supply labor 
and/or materials for specific portions of the 
construction projects.  The subcontractors hired by 
Nicholas may or may not be signatories to Collective 
Bargaining Agreements with ERISA Benefit Plans.

Nicholas entered into two subcontracts with 
KMC Masonry, LLC (“KMC”), whereby KMC was to 
provide labor for masonry work for the construction 
of two projects which gave rise to the  underlying 
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lawsuits and this Petition.  KMC is a signatory to 
Collective Bargaining Agreements with the 
Respondent ERISA Benefit Funds.  Despite having 
been paid by Nicholas for its work on the projects, 
KMC did not make the benefit contributions to the 
ERISA Benefit Funds for the project as required by 
the Collective Bargaining Agreements that it signed.  
KMC filed a no asset bankruptcy petition under 
Chapter 7 of Title 11 of the United States Code, 
which was closed on April 26, 2011

Unable to recover the delinquent contributions 
through the civil enforcement mechanisms in ERISA, 
the Respondents turned to a state law alternative 
enforcement mechanism – the Illinois Mechanics Lien 
Act – to attempt to recover the delinquent 
contributions, not from KMC, but from parties who 
have no obligation to pay the contributions under a 
Collective Bargaining Agreement or under ERISA.

The Appellate Court of Illinois reversed two 
circuit court opinions that held that ERISA 
preempted the use of a state law cause of action as an 
alternative enforcement mechanism to the civil 
enforcement remedies that ERISA created.

DeKalb Action

In September 2008, Nicholas entered into a 
subcontract with KMC, whereby KMC was to provide 
masonry and associated labor for the construction of 
the Cortland Elementary School in DeKalb County, 
Illinois (the “Cortland Project”).  KMC is a signatory 
to a Collective Bargaining Agreement with the 
Central Laborers’ Funds (defined below).

On or about August 21, 2009, Central 
Laborers’ Pension Fund, North Central Illinois 
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Laborers’ Health & Welfare Fund, Northern Illinois 
Annuity Fund, Illinois Laborers’ and Contractors 
Joint Apprenticeship and Training Fund, Midwest 
Region Foundation for Fair Contracting, Inc., 
Northern Illinois Welfare Fund, Industry 
Advancement Fund, Laborers’-Employers 
Cooperation Education Trust, Vacation Fund, Market 
Promotion Fund, Organizational Fund, and Laborers’ 
Local 32 (collectively, the “Central Laborers’ Funds”), 
filed a Complaint for an Accounting on Mechanics 
Lien pursuant to Section 23 of the Illinois Mechanic’s 
Lien Act (770 ILCS 5/60-23).  (Hereinafter, this 
Complaint is referred to as the “DeKalb Action”).  The 
Complaint in the DeKalb Action alleged that KMC, 
despite being a signatory to a Collective Bargaining 
Agreement with the Central Laborers’ Funds, failed 
to make fringe benefit contributions to the Central 
Laborers’ Funds while working on the Cortland 
Project.  It further alleged that KMC was a masonry 
subcontractor to Nicholas, the general contractor for 
the Cortland Project, when KMC failed to make such 
contributions.  DeKalb Community Unit School 
District No. 428 owns the Cortland Project and is not 
a party to the DeKalb Action or this Petition. 

The Central Laborers’ Funds allege that on or 
about July 19, 2009, they served a “Second and 
Supplemental Claim for Mechanics Lien” for an 
amount of $130,613.19, the amount of the alleged 
delinquent fringe benefit contributions not made by 
KMC, upon KMC, Nicholas and the DeKalb 
Community Unit School District No. 428,.  The 
Central Laborers’ Funds do not allege that Nicholas 
failed to pay KMC the alleged $130,613.19 for 
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delinquent contributions, as Nicholas in fact has paid 
this amount to KMC.  

In addition, the Central Laborers’ Funds do not 
allege that the amount previously withheld by the 
DeKalb Community Unit School District No. 428 
pursuant to its Second and Supplemental Claim for 
Mechanics Lien is an amount due KMC from 
Nicholas for fringe benefits for work performed by 
KMC’s employees on the Cortland Project.  It is not.  

Nicholas has paid KMC all amounts due and 
owing to it, including all fringe benefits, for work 
KMC completed on the Project.  The money that is 
being withheld by the DeKalb Community Unit 
School District No. 428 pursuant to the mechanics 
lien filed by the Central Laborers’ Funds is money 
that has been earned by Nicholas and its other 
subcontractors for work on the Cortland Project.  

The DeKalb Action does not allege that 
Nicholas was a signatory to any Collective 
Bargaining Agreement – it was not.  

In addition, pursuant to Illinois law, the 
defendants delivered a “Notice and Bond Claim”, 
which  was provided to the DeKalb Community Unit 
School District No. 428 and Nicholas almost six (6) 
months after the nonpayment to the Central 
Laborers’ Funds first occurred.  The DeKalb Action, 
in essence, asked Nicholas to pay the $130,613.19 
twice – once to KMC and now again to the Central 
Laborers’ Funds.  

Nicholas filed a Motion to Dismiss the DeKalb 
Action pursuant to the Illinois Code of Civil
Procedure on the grounds that the Central Laborers’ 
Funds cause of action under the Illinois Mechanics 
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Lien Act was an alternative enforcement mechanism 
and therefore was preempted by ERISA.  On January 
12, 2010, the Circuit Court of DeKalb County granted
the Motion to Dismiss.

Kane Action

In or about September or October 2008, 
Nicholas entered into a subcontract with KMC, 
whereby KMC was to provide masonry and associated 
labor for the construction of Kaneland Harter Middle 
School in Kane County, Illinois (the “Kaneland 
Project”) owned by Petitioner Kaneland School 
District No. 302 (“School District”).  KMC is a 
signatory to a Collective Bargaining Agreement with 
the Laborers’ Funds (defined below).

Laborers’ Pension Fund and Laborers’ Welfare 
Fund of the Health and Welfare Department of the 
Construction and General Laborers’ District Council 
of Chicago and Vicinity and their administrator 
James S. Jorgensen (the “Laborers’ Funds”), filed a 
Verified Complaint to Enforce Mechanics Lien 
pursuant to Section 23 of the Illinois Mechanic’s Lien 
Act (770 ILCS 5/60-23), alleging that they are 
multiemployer benefit plans organized and existing 
under ERISA and are authorized to receive fringe 
benefit contributions from employers bound by 
Collective Bargaining Agreements to make such 
contributions.  (Hereinafter, this Complaint is 
referred to as the “Kane Action”).   The Laborers’ 
Funds further alleged that KMC is one such employer 
which, despite being a signatory to a Collective 
Bargaining Agreement with the Laborers’ Funds, 
failed to make fringe benefit contributions to the 
Laborers’ Funds while working on the Kaneland 



10

Project.  They further allege that KMC was a 
masonry subcontractor to Nicholas, the general 
contractor for the Kaneland Project, when KMC 
failed to make such contributions.  The School 
District owns the Kaneland Project.  

In addition, on or about May 6, 2009, the 
Laborers’ Funds filed a Complaint in the United 
States District Court for the Northern District of 
Illinois, Eastern Division, against KMC alleging that 
KMC failed to make fringe benefit contributions as 
required by ERISA and a Collective Bargaining 
Agreement.  (See Laborers’ Pension Fund, et al, v, 
KMC Masonry, LLC, 1:09-cv-02794.) That federal 
complaint explained that “[j]urisdiction is based on
Sections 502(e)(1) and (2) of the Employee Retirement 
Income Security Act of 1974 (‘ERISA’), as amended, 
29 U.S.C. § 1132(e)(1) and(2); Section 301(a) of the 
Labor Management Relations Act (‘LMRA’) of 1947 as 
amended, 29 U.S.C. § 185(a); and 28 U.S.C. § 1331.”  
A default judgment was entered against KMC by 
District Court Judge Norgle on June 19, 2009, which, 
upon information and belief, includes the amount of 
unpaid fringe benefits relating to the Kaneland 
Project.  

The Laborers’ Funds allege that on July 24, 
2009, they served a “Notice of Claim for Lien on 
Public Improvements Under 770 ILCS 60/23 and 
Bond Claim Under 30 ILCS 550/1 and 550/2” (“Notice 
and Bond Claim”), obligating the School District, a 
corporate body politic, to withhold payments from 
Nicholas in the amount of $131,504.36, the amount of 
the alleged delinquent benefit payments not made by 
KMC.   
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The Laborers’ Funds do not allege that 
Nicholas failed to pay KMC the alleged $131,504.36 
for delinquent contributions, as Nicholas in fact has 
paid this amount to KMC.  In addition, the Laborers’ 
Funds do not allege that the amount being withheld 
by the School District pursuant to Plaintiffs’ Notice 
and Bond Claim is an amount due KMC from 
Nicholas for fringe benefits for work performed by 
KMC’s employees on the Project.  It is not.  

Nicholas has paid KMC all amounts due and 
owing to it, including all fringe benefits, for work it 
completed on the Project.  The money that is being 
withheld by the School District pursuant to the 
Laborers’ Funds’ mechanics lien is money that has 
been earned by Nicholas and its other subcontractors 
for work on the Kaneland Project.   

The Kane Action does not allege that Nicholas 
was a signatory to any Collective Bargaining 
Agreement – it was not.  

In addition, the Notice and Bond Claim was 
provided to the School District and Nicholas almost 
six (6) months after the nonpayment to the Benefit 
Funds first occurred.  The Kane Action, in essence, 
asked Nicholas to pay the $131,504.36 twice – once to 
KMC and now again to the Laborers’ Funds.  

Nicholas and the School District filed a Motion to 
Dismiss Plaintiffs’ Complaint pursuant to the Illinois 
Code of Civil Procedure on the grounds that the 
Plaintiffs’ cause of action under the Illinois 
Mechanics Lien Act was an alternative enforcement 
mechanism and therefore was preempted by ERISA.  
On February 9, 2010, the Circuit Court of Kane 
County granted the Motion to Dismiss.



12

REASONS FOR GRANTING THIS WRIT

The Court should grant certiorari because the 
Appellate Court of Illinois’ decision circumvents 
federal law, and undermines the Supremacy Clause 
and the broad preemption of alternative enforcement 
mechanisms intended under ERISA as articulated by 
this Court in its decisions of Blue Cross & Blue Shield 
Plans v. Travelers Ins. Co., 514 U.S. 645 (1995) 
(“Travelers”), Ingersoll-Rand Co. v. McClendon, 498 
U.S. 133, 142 (1990), Pilot Life Ins. Co. v. Dedeaux,
481 U.S. 41, 47-48 (1987), and Shaw v. Delta Air 
Lines, 463 U.S. 85, 98 (1983).  The Appellate Court of 
Illinois decision also conflicts with a number of 
decisions of supreme courts of other states.  The 
broader impact of the Appellate Court of Illinois 
decision is that it converts Nicholas, and other 
construction companies which exercised their right to 
decline ERISA liability by refusing to sign Collective 
Bargaining Agreements, into parties that are directly 
liable for the delinquent contributions of others as a 
matter of state law.

I. Review by the United States Supreme 
Court is Warranted Because The 
Appellate Court of Illinois’ Decision on a 
Question of Federal Preemption Law Will  
Create a New Basis of Liability for ERISA 
Contributions.

The importance of the Appellate Court of 
Illinois’ decision (Central Laborers’ Pension Fund, et 
al. v. Nicholas & Associates, 956 N.E.2d 609, __ Ill. 
App. 3d __ (Ill. App. Ct. 2011)), along with the Illinois 
Supreme Court’s decision not to grant leave to 
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appeal, cannot be underestimated as it will have a far 
reaching impact on the construction industry. Non-
union contractors and persons who refused to sign a 
Collective Bargaining Agreement with a union 
reasonably relied on the terms of ERISA to conclude 
that they would have no obligation to make 
contributions to union benefit funds.   They also 
relied on this Court’s prohibition of the use of 
alternative enforcement mechanisms to expand 
liability beyond the bounds set by ERISA.  The 
Appellate Court of Illinois  has overstepped those 
bounds.    If the Appellate Court of Illinois’ rejection 
of federal preemption law is allowed to stand, then 
every contractor who has refused to sign a Collective 
Bargaining Agreement to avoid liability for 
contributions to union benefit funds will be exposed 
to such liability as a matter of state law.  Every 
property owner who has a structure built on its 
property will be exposed to liability for union benefit 
fund contributions whether or not it signed a 
Collective Bargaining Agreement or knows that a 
union subcontractor has worked on its property.  The 
ability of participants in the construction industry to 
decline to contribute to union benefit funds will be 
eroded. 

II. Review by the United States Supreme 
Court is Warranted Because the Appellate 
Court of Illinois Changed Federal 
Preemption Law in Conflict with This 
Court’s Opinion in Travelers.

A. ERISA Provides a Comprehensive 
Liability Structure and Civil 
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Enforcement Mechanisms Related to 
Delinquent Contributions. 

ERISA defines who may be liable for 
contributions and provides civil enforcement 
mechanisms by which ERISA Benefit Funds may 
recover delinquent contributions.  This Court has 
acknowledged that a state may not create an 
alternative to the civil enforcement mechanism that 
Congress defined in ERISA.

In order to maintain and “safeguard…the 
establishment, operation, and administration” (29 
USC § 1001(a)) of multiemployer benefit plans, 
ERISA contains an express preemption provision that 
“shall supersede any and all State laws insofar as 
they may now or hereafter relate to any employee 
benefit plan”.  29 USC § 1144(a).  ERISA’s 
preemption clause is not limited to state laws that 
specifically “affect employee benefit plans”.  Pilot Life,
481 U.S. at 47-48, quoting Shaw, 463 U.S. at 98.  
ERISA’s preemption provision is intentionally 
expansive to provide a uniform regulatory regime, 
which ensures “that employee benefit plan regulation 
would be exclusively a federal concern.” Aetna Health 
Inc. v. Davila, 542 U.S. 200, 208 (2004), quoting 
Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504, 
523 (1981). 

The Civil enforcement provisions in ERISA § 
502 (29 U.S.C. § 1132) is a comprehensive civil 
enforcement scheme.  Aetna Health Inc., 542 U.S. at 
208, quoting Pilot Life, 481 U.S. at 54.  The federal 
scheme under which ERISA was established would be 
“completely undermined if ERISA-plan participants 
and beneficiaries were free to obtain remedies under 
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state law that Congress rejected in ERISA.”  Id.  The 
six civil enforcement remedies that are specified in
ERISA § 502(a) “provide strong evidence that 
Congress did not intend authorize other remedies 
that it simply forgot to incorporate expressly.”  Id.

The civil remedies in § 502(a) represent a 
balancing of the rights of plan participants with the 
public interest of establishing ERISA benefit plans. 
Id.   The care in which these remedies were crafted, 
the public interest and legislative intent all 
demonstrate that the civil enforcement remedies in § 
502(a)  are exclusive.  Pilot Life, 481 U.S. at 54.

In allowing state mechanics lien law to operate 
as an alternative enforcement mechanism, the 
Appellate Court of Illinois  sanctioned a state law 
remedy that is clearly and expressly preempted by 
ERISA and prior decisions of this Court.

B. This  Court has Previously Rejected 
State Law Alternative Enforcement 
Mechanisms and Should Grant 
Certiorari to Prevent the Appellate 
Court of Illinois  From Allowing a 
Result That This Court Prohibits.

The Appellate Court of Illinois  has provided an 
alternative enforcement mechanism under state law, 
which this Court has previously stated is not 
permitted. Furthermore, the Appellate Court of 
Illinois’ decision is not well reasoned on the question 
of federal preemption of state law actions and in 
direct conflict with prior United States Supreme 
Court decisions.  The Respondents based their 
appeals in the Illinois Appellate  Court on this 
Court’s decision in Travelers,, which the Appellate 
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Court of Illinois  cited in reaching its decision to allow
a state law alternative enforcement mechanism.  
However, both the Respondents and Appellate Court 
of Illinois misread the import of Travelers.  In 
Travelers, this Court rejected state law alternative 
enforcement mechanisms and expressly stated that 
“state laws providing alternative enforcement 
mechanisms also relate to ERISA plans, 
triggering pre-emption.”  Travelers, 514 U.S. at 
658 (citing Ingersoll-Rand, 498 U.S. at 142) 
(emphasis added); see also Pilot Life, 481 U.S. at 47-
48.  The holding in Travelers does not abrogate 
Ingersoll-Rand Co., Pilot Life or Shaw, but rather it 
reaffirmed the continued validity of those decisions, 
which rejected state law alternatives to ERISA’s 
enforcement mechanisms. 

In this matter, Respondents’ Complaints seek 
to employ the Illinois Mechanics Lien Act as an 
alternative enforcement mechanism.  Review by the 
Supreme Court of the United States is warranted to 
conclude whether actions may be brought under such 
state statutes against third parties who are not liable 
under ERISA or whether such actions are  preempted 
by ERISA and this Court’s decisions as impermissible 
alternative enforcement mechanisms.

III. Review by the United States Supreme 
Court is Warranted Because the Decision 
of the Appellate Court of Illinois  
Conflicts with Decisions of Other State 
Supreme Courts.

Because the Illinois Supreme Court denied 
leave to file an appeal, there remains no Illinois 
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Supreme Court decision that addresses whether 
multiemployer benefit funds can rely on state 
statutes to recover delinquent contributions from a 
third party that was not a signatory to a Collective 
Bargaining Agreement.  However, a search of 
relevant cases reveals that several state supreme 
courts have addressed this issue.  Four states 
supreme courts have addressed an issue similar to 
the one presented in this Petition, whether the 
foreclosure of mechanics liens under state law is 
preempted by ERISA.  Two were decided prior to this 
Court’s decision in Travelers that reaffirms the 
holding that state laws are preempted if they provide 
an alternative enforcement mechanism.  Travelers, 
514 U.S. at 658 (citing Ingersoll-Rand, 498 U.S. at 
142).1  The two state supreme court cases decided 
since Travelers arrive at the same conclusion; actions 
brought by unions to recover delinquent contributions 

                                           
1 One further case addresses whether a claim to 

recover delinquent fringe benefit contributions 
brought under state law to enforce a construction 
bond is preempted by ERISA.  See Board of Trustees 
of Operating Engineers Local 825 Fund Service 
Facilities v. L.B.S. Construction Co., 148 N.J. 561, 
691 A.2d 339 (1997).  However, L.B.S. Construction 
Co. was a consolidated appeal of two lawsuits brought 
on behalf of employees against their employer who 
was a signatory to a Collective Bargaining 
Agreement.  L.B.S. Construction Co., 148 N.J. 561, 
563-565.  It is inapposite to this Petition because the 
lawsuits were not brought by the fringe benefit funds 
against a third party non-signatory.



18

from third parties are preempted by ERISA.  Because 
the operative law in the State of Illinois is directly at 
odds with that of other states on a federal law 
question, the primary purpose of ERISA will be 
frustrated until this Court decides the issue of ERISA 
preemption of state mechanics lien laws and actions
brought by multiemployer benefit funds.

In International Brotherhood of Electrical 
Workers, Local Union No. 46 v. Trig Electric 
Construction Co., 142 Wn. 2d 431, 441, 13 P.3d 622 
(2000), cert. denied 532 U.S. 1002 (2001) (“Trig 
Electric”), the Washington Supreme Court considered 
factual circumstances very similar to those at issue 
here and held that a benefit plan’s foreclosure action 
against a general contractor’s surety bond to enforce 
a subcontractor’s duty under federal law to contribute 
to its unionized workers’ ERISA-governed benefit 
plans was preempted by ERISA.  Id. at 442-43.  
Specifically, the general contractor (“Lydig”) 
subcontracted with Trig Electrical (“Trig”) to perform 
the electrical work on a project at a community 
college.  Id. at 433.  Lydig acquired a surety bond and 
a portion of the contract price was held as a retainage 
trust fund, pursuant to state statute.  Id.  After Trig 
failed to contribute a portion of its workers’ wages to 
benefit trust fund plans falling under ERISA as 
required by its Collective Bargaining Agreement, 
IBEW filed a lien foreclosure against the surety bond 
and retainage trust fund.  Id. at 433-34.  IBEW's 
complaint was dismissed for lack of standing.  Id. at 
434.  

On appeal, the question of whether ERISA 
preempted IBEW’s foreclosure action turned on 



19

whether the Travelers decision would overrule the 
Washington Supreme Court’s holding in Puget Sound 
Elec. Workers Health & Welfare Trust Fund v. Merit, 
123 Wn.2d 565, 870 P.2d 960 (1994).  Trig Electric, 
142 Wn. 2d at 434.  The Washington Supreme Court 
determined that Travelers did not alter the decision 
in Merit, which established that the surety bond and 
retainage trust fund statutes were an invasion into 
the field occupied by ERISA.  Specifically, the court 
explained:

Travelers itself expressly contemplates ERISA 
preemption in a case such as this where a 
state statute provides an enforcement 
mechanism for funding an ERISA plan 
supplemental to the provisions of ERISA itself. 
In Travelers, the Supreme Court expressly 
noted "state laws providing alternative 
enforcement mechanisms also relate to ERISA 
plans, triggering pre-emption" . . . Travelers 
Insurance Co., the case on which IBEW 
would have us overrule Merit, actually 
reaffirms the appropriateness of ERISA 
preemption in this kind of case.

Trig Electric, 142 Wn. 2d at 439 (emphasis added, 
internal citations omitted).

The Trig Electric Court explained, “[t]here is a 
significant difference between plaintiffs enforcing 
their rights against their employer’s bond as opposed 
to applying a state lien law to recover benefit 
contributions from a third party to the contract 
rather than enforce rights under a contract.”  Trig 
Electric Construction Co., 142 Wn. 2d at 441.
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In Betancourt v. Storke Housing Investors, 31
Cal. 4th 1157 (2003), plaintiff laborers filed a 
mechanics lien and suit to foreclose against the 
owners of property on which they had performed 
work after their employer (“R.P. Richards”) failed to 
make fringe benefit contributions.  Betancourt, 31 
Cal. 4th at 1162.  R.P. Richards, a subcontractor, and 
the general contractor, Trabucco & Associates, were 
both signatories to a Collective Bargaining 
Agreement.  Id.  In that context, the California 
Supreme Court held that, as a law of general 
applicability, the California mechanics lien statute 
(Cal Civ. Code § 3110) is not an alternative 
enforcement mechanism, and therefore is not 
preempted by ERISA.  Id. at 1168-69.  

Even though the Betancourt Court did not need 
to address whether a multiemployer benefit fund, as 
a third party, may bring an actions against a 
property owner, it opined that such an action would 
be preempted.  Id. at 1168-69.  In coming to this 
conclusion, the court recognized that an action by an 
ERISA fringe benefit fund under Cal Civ. Code §
3111, would be preempted, because actions by ERISA 
multiemployer plans are expressly preempted.  Id. at 
1170-71, citing Carpenters So. Cal. Admin. Corp. v. 
El Capitan Development Co. 53 Cal. 3d 1041, 1051 
(1991).

While those two states’ supreme court’s 
decisions on this issue find that actions brought by 
multiemployer benefit funds are preempted by 
ERISA, other states’  courts are in conflict.  The 
operative law in Hawai’i is the pre-Travelers decision 
of Hawai’i Laborers’ Trust Funds v. Maui Prince 
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Hotel, 81 Haw. 487 (1996). Massachusetts is ruled by 
the pre-Travelers decision of Chestnut-
Adams Limited Partnership v. Bricklayers and 
Masons Trust Funds of Boston, Mass., 415 Mass. 87 
(1993).  Both decisions hold that the state mechanics 
lien laws are not preempted by ERISA.  Neither Maui 
Prince Hotel nor Chestnut-Adams Limited 
Partnership engage in a discussion of alternative 
enforcement mechanics as discussed in Travelers (514 
U.S. at 658) and Ingersoll-Rand Co. (498 U.S. at 142).  

Other states are constrained by lower court 
opinions that reach the same erroneous conclusion 
that a surety, general contractor (who did not sign a 
Collective Bargaining Agreement) or property owner 
may be liable to multiemployer benefit funds for 
delinquent benefit contributions.  (See Bricklayers of 
Western Pennsylvania Combined Funds, Inc. v. Scott’s 
Development Co., 2012 Pa. Super. LEXIS 5 (Pa. 
Super. Ct. January 6, 2012); Forsberg v. Bovis Lend 
Lease, Inc., 2008 UT App 146  (Utah Ct. App. 2008); 
Twin City Pipe Trades Service Association v. Peak 
Mech., Inc., 689 N.W.2d 549 Minn. Ct. App. 2004); 
Seaboard Surety Co. v. Indiana State District Council 
of Laborers, 645 N.E.2d 1121 (Ind. Ct. App. 1995); 
Plumber's Local 458 Holiday Vacation Fund v. 
Howard Immel, Inc., 151 Wis. 2d 233 (Wis. Ct. App. 
1989)).  Of these cases, only Forsberg engaged in a 
discussion regarding whether the state mechanics 
lien law acts as an alternative enforcement 
mechanism. 

State laws conflict regarding whether ERISA 
preempts actions brought by ERISA Benefit Plans 
under mechanics lien and construction bond laws.  As 
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a result, ERISA’s primary purpose of providing a 
uniform body of laws governing employee benefits 
plans has been frustrated.  

IV. Review by the United States Supreme 
Court is Warranted Because the Decision 
of the Appellate Court of Illinois is Wrong 
as a Matter of Federal Law and Must be 
Reversed.

The Appellate Court of Illinois’ opinion relied 
heavily on a Seventh Circuit case, Trustees of the 
AFTRA Health Fund v. Biondi, 303 F.3d 765 (7th Cir. 
2002).  In its opinion, the Appellate Court of Illinois’ 
ERISA analysis is almost entirely copied verbatim
from Biondi.  (Compare Central Laborers’ Pension 
Fund, 956 N.E.2d at 615-617 to Biondi, 303 F.3d at 
773-775.)  Biondi is inapplicable and inapposite to the 
matter on appeal in that Biondi addresses ERISA 
preemption as it relates to an action for common law 
fraud perpetrated by a plan participant for which no 
remedy exists under ERISA.  Whereas, this Petition 
and appeal addresses whether ERISA plans may 
bring an action to recover delinquent contributions 
against third-parties, who were not plan participants, 
under state statutes  as an alternative to the 
mechanism for recovering delinquent contributions 
afforded by ERISA.  Its ERISA analysis is 
inapplicable to this matter because both of the 
lawsuits that give rise to this Petition are an attempt 
by multiemployer ERISA Benefit Funds to use state 
law as an alternative enforcement mechanism 
against third parties who owe no obligation to the 
funds.  Consequently, Biondi is of little value in 
analyzing ERISA preemption relative to a mechanics 
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lien claim used to recover delinquent contributions.  
It is inapposite to the facts and law addressed in the 
appeal, and the Appellate Court of Illinois  should not 
have relied on Biondi in reaching its decision.  

The Biondi Court held that the common-law 
fraud claim was not preempted as “a plan 
participant’s decision to commit fraud in the context 
of an employee benefit plan does not immunize him
from tort liability under state law.”  Biondi, 303 F.3d 
at 781.  The ERISA fund was “defrauded in the 
context of a contractual relationship, and as such 
they are entitled under Illinois law to sue in tort to 
recover.”  Biondi, 303 F.3d at 782.  

In the present matter neither Nicholas nor the 
School District is a plan participant.  Nicholas and 
the School District had absolutely no relationship to 
the Respondents, contractual or otherwise.  There are 
no allegations of fraud by Nicholas or the School 
District.  The Plaintiffs-Respondents have not 
disputed that Nicholas has already paid the benefit 
contribution amounts to KMC.

In relying on Biondi, the Appellate Court of 
Illinois  misapplies the proper ERISA preemption 
analysis as detailed in Travelers and its progeny.  
The Appellate Court of Illinois  stated that “the Court 
in Travelers decided to add another layer to its 
ERISA preemption analysis.”  Central Laborers’ 
Pension Fund, 956 N.E.2d at 616 (copied verbatim
from Biondi, 303 F.3d at 774) (emphasis added).  The 
Petitioners respectfully suggest that this Court did 
not add an additional layer; it simply reiterated that 
a court must look to Congressional intent to 
determine whether or not ERISA precludes a party 
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from invoking state law on an issue controlled by 
ERISA.  Travelers, 514 U.S. at 655-56.  

The Appellate Court of Illinois  also ignored a 
later Seventh Circuit decision whose facts are more 
closely related to those of this appeal.  Sullivan v. 
William A. Randolph, Inc., 504 F.3d 665 (7th Cir. 
2007) did not address ERISA preemption, but 
whether a general contractor can be liable for 
delinquent ERISA contributions of a subcontractor.  
The Seventh Circuit held that an ERISA plan could 
recover an employer’s fringe benefit contributions 
from a party who  agreed to be bound by a Collective 
Bargaining Agreement but not from a general 
contractor that merely subcontracted work to a 
signatory.  Id. at 667-68.  

Under the preemption analysis described in 
Travelers, the Appellate Court of Illinois  should have 
affirmed the circuit courts’ orders of dismissal.  This 
Court has repeatedly noted that ERISA is a 
comprehensive statute that is meant to provide a 
national, uniform body of law governing employee 
benefits plans and provides an exclusive list of
remedies.  Travelers, 514 U.S. at 656-57.  The ERISA 
statute specifically addresses “Civil Enforcement” 
and remedies for “Delinquent Contributions”.  See, 29 
U.S.C. § 1132; 29 U.S.C. § 1145.  Laws of general 
applicability are preempted if they affect a matter 
central to plan administration.  Egelhoff v. Egelhoff, 
532 U.S. 141, 148 (2001).

By filing mechanics liens and lawsuits in the 
state courts against the general contractor, who is not 
a signatory to a Collective Bargaining Agreement, 
and the project owner, the Respondents are seeking a 
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remedy that is clearly outside of the remedies already 
provided by ERISA.  Regarding the Kane Action, the 
Laborers’ Funds have already secured a judgment for 
the delinquent contributions against a signatory to 
the plan, KMC.  

The Appellate Court of Illinois’ ruling that 
multiemployer benefits plans are entitled to bring 
alternative causes of actions against third parties 
alters the duties and liabilities of plan administrators 
in violation of ERISA, case law and Congressional 
intent.  The plans’ administrative duties will be 
greatly expanded under the decision of the Appellate 
Court of Illinois, because the plans will be required to 
timely verify the number of hours worked by 
employees of plan participants and confirm that 
contributions were made from general contractors.  
Prudent owners, general contractors, sureties and 
title insurance companies will now require that plan 
administrators execute lien waivers each month 
before issuing payment to plan participants, such as 
KMC.  Executing these waivers is an additional 
fiduciary duty not currently envisioned or authorized 
under ERISA.

The decision and opinion the Appellate Court 
of Illinois  was incorrect.  Review by the Supreme 
Court of the United States is warranted in this 
matter to establish the correct analysis for ERISA 
preemption when a multiemployer ERISA plan 
attempts to use state statutes as an alternative 
enforcement mechanism.
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CONCLUSION

WHEREFORE, the Petitioners respectfully 
request that this Court grant its Petition for 
Certiorari to address the questions of ERISA 
preemption of alternative state law remedies, 
specifically the Illinois Mechanics Lien Act. The 
petition for a writ of certiorari should be granted.  

Respectfully submitted,
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