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I 

INTEREST OF AMICI CURIAE’ 

Amici are eleven law professors from throughout the 
United States with expertise in corporate and securities law 
and federal jurisdiction and who have previously published on 
securities litigation, shareholder actions, state law remedies 
for corporate malfeasance and federal jurisdiction over class 
actions. 2  Amici have no personal stake in the outcome of this 
case, but have a public policy interest in seeing that the law 
under the Securities Litigation Uniform Standards Act of 
1998 ("SLUSA") not be interpreted in a way that precludes 
investors from using state courts to pursue claims seeking 
traditional state law remedies for acts that do not constitute 
deception within the meaning of the federal securities laws. 

Amici agree with the Petitioner that certiorari should 
be granted to resolve the circuit split concerning the 
construction of SLUSA as well as the conflict that has 
developed concerning the scope of SLUSA versus that of 
Section 10(b) of the Securities Exchange Act of 1934. Amid 
submit this brief in order to explain more fully the 
jurisprudence as it relates to proof of deception in securities 
fraud cases, as opposed to fiduciary breach cases, and how 
fiduciary breach cases were not intended to be brought within 
the scope of SLUSA. 

Pursuant to Supreme Court Rule 37.6, counsel for am/cl 
represent that, in consultation with am/cl, they authored this brief in its 
entirety and that none of the parties or their counsel, nor any other person 
or entity other than amici or their counsel, made a monetary contribution 
intended to fund the preparation or submission of this brief. Counsel for 
am/cl also represent that all parties were given timely notice and have 
consented to the filing of this brief. Petitioner filed his consent with the 
Clerk. The consent from Respondents is being lodged with the Clerk 
herewith. 
2 	A full list of amid, including their institutional affiliations, is set 
forth in the Appendix to this brief. 
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SUMMARY OF ARGUMENT 

Several courts of appeals - including the Seventh 
Circuit in its opinion below - have adopted overly broad 
interpretations of SLUSA that preclude plaintiffs from filing 
class actions under state law despite the fact that, under well-
established law, those same cases must be brought under state 
law because they do not allege manipulation or deception 
actionable under federal law. This Court has the opportunity 
to resolve confusion as to the scope of SLUSA’s preemption 
of state-law claims brought as class actions and, by so doing, 
ensure that state courts retain their traditional ability to 
develop their law and to resolve disputes over breaches of 
fiduciary duty that would not be grounds for a federal 
securities law claim of manipulation or deception. 

For decades, under this Court’s interpretation of § 
10(b) of the Securities Exchange Act of 1934 ("1934 Act") 
and Rule l0b-5, it has been clear that defendants violate those 
provisions if they commit an act or omission amounting to 
deception. Santa Fe Inds. v. Green, 430 U.S. 462, 473-74 
(1977). Plaintiffs who allege a breach of fiduciary duty that 
does not involve deception or in which the requisite scienter 
does not exist cannot bring their claims under federal 
securities laws and must bring their claims under state law. 
Id. at 478-79. 

At the same time, SLUSA bars most securities class 
actions brought under state law if the action is brought by 
"any private party alleging a misrepresentation or omission of 
material fact in connection with the purchase or sale of a 
covered security." 15 U.S.C. § 78bb(f)(1). If such a suit is 
brought in state court, SLUSA permits the defendant to 
remove it to federal court. 15 U.S.C. § 78bb(f)(2). Once 
removed, SLUSA requires the case to be dismissed as  

preempted by federal securities laws. 3 	15 U.S.C. § 
78bb(f)(1). 

This aspect of SLUSA may make sense as it applies to 
a plaintiff who could have brought the action in federal court 
but failed to do so. But the interpretation of SLUSA that the 
Seventh Circuit adopted in this case - and the interpretation 
adopted by some other courts of appeals - has had the effect 
of barring state-law class actions by investors for breaches of 
fiduciary duty where plaintiffs could not have brought their 
claim under the federal securities laws because the conduct 
alleged is not a violation of federal laws prohibiting deception 
in securities transactions. Because, under firmly established 
Supreme Court precedent, such run-of-the-mill fiduciary-duty 
claims cannot be brought under federal securities law since 
they do not allege conduct within the scope of § 10(b) and 
Rule lOb-S, such a broad reading of SLUSA effectively 
eliminates liability for breaches of fiduciary duty involving 
securities solely because the action is brought by a class of 
similarly situated investors, even in the absence of deception. 
That result is illogical as a matter of statutory construction, 
does nothing to further Congress’s stated purpose in enacting 
SLUSA, and substantially curtails the ability of states to 
regulate fiduciary duties owed to investors. 

Although various courts have referred to this provision as a 
preemption provision, this Court has said that because SLUSA does not 
itself displace state law with federal law but makes some state-law claims 
nonactionable through the class-action device as well as state court, the 
provision is best characterized as a preclusion provision. Roland v. Green, 
2012 WL 898557, at * 18 n.1 (5th Cir. Mar. 19, 2012) (citing Kircher v. 
Putnam Funds Trust, 547 U.S. 633, 637 n.l (2006)). 
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ARGUMENT 

I. 	Longstanding Supreme Court Precedent Requires 
Proof of Deception in Securities-Fraud Cases and 
Requires Investors Whose Claims for Breach of Fiduciary 
Duty Are Not Based on Deceptive Acts to Bring Their 
Claims under State Law 

Section 10(b) of the 1934 Act broadly prohibits 
manipulation or deception "in connection with the purchase 
or sale of any security." 15 U.S.C. § 78j(b). Rule lOb-5, 
which the Securities and Exchange Commission ("SEC") 
promulgated to implement Section 10(b), forbids any person 
to "make any untrue statement of a material fact or to omit to 
state a material fact . . . in connection with the purchase or 
sale of any security." 17 C.F.R. § 240.10b-5. 

In Santa Fe Industries v. Green, this Court made clear 
that a defendant does not commit securities fraud under § 
10(b) or Rule lOb-S unless it commits some act of deception. 
Santa Fe Inds., 430 U.S. at 473-74. Claims for fraud or for 
breach of fiduciary duty may be brought under § 10(b) and 
Rule lOb-S "only if the conduct alleged can be fairly viewed 
as manipulative or deceptive" within the meaning of the 
statute. Id.; see also Roland v. Green, 2012 WL 898557, at * 
6 (5th Cir. Mar. 19, 2012). 

By contrast, claims - such as those involved in this 
case that allege solely a breach of fiduciary duty that do 
not turn on manipulation or deception of investors do not fall 
within the scope of § 10(b) and Rule lOb-S. Mere claims of 
corporate mismanagement, "in which the essence of the 
complaint is that shareholders were treated unfairly by a 
fiduciary" are not sufficient to state a claim under those 
provisions. Santa Fe Inds., 430 U.S. at 477. There is "no 
indication that Congress meant to prohibit any conduct not 
involving manipulation or deception" in enacting § 10(b). Id. 
at 473. 

Consequently, under Santa Fe Industries, a plaintiff 
cannot file an ordinary breach-of-fiduciary duty claim 
involving securities in federal court under § 10(b) and Rule 
lOb-S. As Santa Fe Industries reasoned, to allow plaintiffs to 
do so would "federalize the substantial portion of the law of 
corporations that deals with transactions in securities" despite 
the fact that such matters have been "traditionally left to state 
regulation." Santa Fe Inds., 430 U.S. at 478-79. 

II. 	Congress Enacted the PSLRA to Curb Certain 
Perceived Litigation Practices with Respect to Securities 
Claims Involving Deception 

Congress enacted the Private Securities Litigation 
Reform Act of 1995 ("PSLRA"), Pub. L. No. 104-67, § 
27(a)(2)(A), 27A(c), 201(g)(2), 109 Stat. 737, 738, 750, 758-
59, intending to curb what it viewed as "nuisance filings, 
targeting of deep-pocket defendants, [and] vexatious 
discovery requests." Merrill Lynch, Pierce, Fenner & Smith, 
Inc. v. Dabit, 547 U.S. 71, 81(2006). One way in which 
Congress sought to accomplish its goals was to impose a 
heightened pleading standard in actions brought pursuant to 
federal securities-fraud laws. Id. For example, the PSLRA 
requires that "securities fraud complaints ’specify’ each 
misleading statement; that they set forth facts ’on which [a] 
belief that a statement is misleading was ’formed’; and that 
they ’state with particularity facts giving rise to a strong 
inference that the defendant acted with the required state of 
mind." Dabit, 547 U.S. at 81-82 (quoting Dura Pharms., 
Inc. v. Broudo, 544 U.S. 336, 345 (2005) (quoting 15 U.S.C. 
§§ 78u-4(b)(1),(2))). 

The PSLRA was not intended to affect fiduciary-duty 
suits or to disturb the holding in Santa Fe Industries that such 
suits must be brought under state laws. The PSLRA makes 
clear that it applies to "any private right of action arising 
under this Act" - in other words, to causes of action arising 



under the 1934 Act as of the time of the PSLRA’s enactment. 
Fiduciary-duty suits that lacked manipulation or deception, 
even if they involved securities, undisputedly did not arise 
under the 1934 Act at the time Congress enacted the PSLRA, 
as Congress would have been well aware. Furthermore, the 
PSLRA’s heightened pleading standard applied only to 
actions based on manipulation or deception, whether in the 
form of an untrue statement of material fact or an omission of 
material fact. 1934 Act § 21(1))(b)(1). 

III. Congress Enacted SLUSA to Ensure that Securities 
Plaintiffs Alleging Deception Could Not Avoid the 
PSLRA’s Heightened Pleading Requirements by Filing 
Class Actions Making Similar Allegations in State Court 

Congress’s attempt to limit securities litigation had an 
unintended consequence: instead of filing their claims in 
federal courts, subject to the PSLRA’s heightened pleading 
standard, many investors began filing their claims under state 
law in state courts, attempting to bypass the PSRLA’s 
requirements altogether. See Dabit, 547 U.S. at 82. 

To "stem this shif[t] from Federal to State courts and 
prevent certain State private securities class action lawsuits 
alleging fraud from being used to frustrate the objectives of’ 
the PSLRA, Congress enacted SLUSA. Dabit, 547 U.S. at 
82. SLUSA prohibits a party from maintaining a state-law 
claim that alleges: 

(1) an untrue statement or omission of 
material fact in connection with the purchase 
or sale of a covered security; or 

(2) that the defendant used or employed any 
manipulative or deceptive device or 
contrivance in connection with the purchase 
or sale of a covered security. 
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15 U.S.C. § 77p(b). 

SLUSA does not define the phrase "in connection 
with the purchase or sale of a covered security." But that 
language - specifically, its references to "untrue statement[s] 
or omission[s] of material fact" and the "use[] or 
employ[ment of] any manipulative or deceptive device or 
contrivance" - closely tracks the implied right of action 
under § 10(b) of the 1934 Act and the heightened pleading 
standard of the PSLRA. "[N]ot only did Congress [in 
SLUSA] use the same words as are used in § 10(b) and Rule 
lOb-5, but it used them in a provision that appears in the same 
statute as § 10(b)." Dabit, 547 U.S. at 86. The strong 
similarity between the text of SLUSA and that of § 10(b) and 
Rule lOb-S (and to a somewhat lesser extent, the PSLRA) 
suggests that SLUSA should be interpreted in parallel with 
those prior enactments to apply only to claims based on 
deception. Gustafson v. Alloyd Co., 513 U.S. 561, 570 (1995) 
(stating that the normal rule of statutory construction is that 
identical words used in different parts of the same act are 
intended to have the same meaning). 

In interpreting SLUSA, courts should be mindful that 
SLUSA is part of the 1934 Act, which "should be construed 
not technically and restrictively, but flexibly to effectuate its 
remedial purpose." SEC v. Zandford, 555 U.S. 813, 819 
(2002). Congress did not intend to "cavalierly" preempt state 
law causes of action when it enacted SLUSA, particularly 
those actions which were not based upon securities fraud. 
Dabit, 547 U.S. at 87. 

In Dabit, this Court interpreted what it means to make 
an untrue statement or omission of material fact "in 
connection with the purchase or sale of a covered security" 
for purposes of SLUSA. Id. at 75. The plaintiffs in Dabit 
brought state-law claims in federal court based on diversity 
jurisdiction, alleging that they were fraudulently induced to 
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hold, or to advise their clients to hold (but not to buy or sell) 
certain stocks far longer than they would have had they 
known the true value of the stock. Id. The Second Circuit 
held that SLUSA did not bar the state-law claims in Dabit 
because the claims were based on allegedly fraudulent 
inducements to hold stock, and not to buy or sell it, and thus 
the alleged fraud was not undertaken "in connection with the 
purchase or sale" of the stocks. Id. at 77. This Court 
reversed, holding that the SLUSA bar applies not only to 
buyers and sellers of securities but also to holders of 
securities. Id. at 88-89. This Court reasoned that a narrower 
holding would "undercut the effectiveness" of the PSLRA 
and would "run contrary to SLUSA’s stated purpose." Id. at 
86. 

Notably, no such concerns are raised by claims - 
such as the fiduciary-duty claims at issue in this case - that 
do not involve deception. Because it was already clear that 
such claims could not be brought under § 10(b) and Rule 1 Ob-
5 (and thus were unaffected by the PSLRA), allowing such 
claims to proceed in state court is entirely consistent with the 
PSLRA and SLUSA. 

Here, the complaint alleged conduct that was much 
different from that alleged in Dab it. The complaint in this 
case alleged that defendants breached their fiduciary duty by 
unfairly favoring certain preferred shareholders over the 
common shareholder by enabling the preferred shareholders 
to redeem their shares at their share of net asset value at the 
expense of the common shareholders. See Pet. at 8. As 
Petitioners note, "[n]o part of the complaint alleges that any 
respondent ever made any misrepresentation or omission." 
Id. at 9. In fact, the complaint explicitly made clear that 
"Plaintiff does not assert by this action any claim arising from 
a misstatement or omission in connection with the purchase 
or sale of a security, nor does plaintiff allege that Defendants 
engaged in fraud in connection with the purchase or sale of a  

security." Brown v. Calamos, 664 F.3d 123, 126 (7th Cir. 
2011). Thus, this is a case that does not allege deception in 
connection with the purchase or sale of securities. 

IV. Interpreting SLUSA So Broadly as to Encompass 
Even Claims that Would Not Constitute Deception under 
the Federal Securities Law Is Contrary to Congressional 
Intent and Severely Hinders the Ability of States to 
Regulate Fiduciary Relationships 

SLUSA imposes a steep penalty on plaintiffs who 
could have brought their securities class actions under federal 
law but who instead chose to plead them under state law. Not 
only are defendants in such cases permitted to remove them to 
federal court, the cases are dismissed once they are removed. 
15 U.S.C. § 78bb(f)(2). Plaintiffs face even more severe 
consequences under the Seventh Circuit’s approach because 
they may also be refused the opportunity to replead, 
Ca/amos, 664 F.3d at 131. 

Given Congress’s stated goal of preventing plaintiffs 
from making an end run around the heightened pleading 
requirements of the PSLRA, SLUSA’s penalty may be 
appropriate where plaintiffs could have brought their action 
under federal law in federal court but nevertheless failed to do 
so. But it is contrary to constitutionally protected states’ 
interests in policing breaches of fiduciary duty to punish 
plaintiffs for doing precisely what this Court’s well-settled 
precedent has for decades required them to do: seek to litigate 
their claims for non-deceptive breaches of fiduciary duty 
involving securities under state law, and not under federal 
securities law. 

The Seventh Circuit’s broad interpretation of SLUSA 
leaves a large number of state-law fiduciary-duty claims in a 
legal no man’s land, in which there exists no possibility of a 
collective remedy under either federal or state law. The 
denial of class relief, under both federal and state law, 
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essentially means no relief at all. This Court has recognized 
that "[t]he policy at the very core of the class action 
mechanism is to overcome the problem that small recoveries 
do not provide the incentive for any individual to bring a solo 
action prosecuting his or her rights." Amchem Prods, Inc. v. 
Windsor, 521 U.S. 591, 617 (1997). There is nothing in the 
legislative history of SLUSA that would allow this Court to 
infer that Congress intended to leave smaller investors, who 
realistically can seek redress only by banding together in a 
class action, without any remedy for harms related to 
breaches of fiduciary duty that involve securities but that do 
not involve or depend upon deception and may even, as here, 
rely on the truth of the fiduciary’s disclosures. 

In enacting SLUSA, Congress recognized the 
importance of maintaining the vital role of state law in 
regulating securities. Roland, 2012 WL 898557, at * 12. If 
Congress had intended such a dramatic intrusion into what 
this Court has long recognized as the traditional province of 
state law, it surely would have so stated somewhere in the 
legislative history, if not in SLUSA itself. Cf Santa Fe Inds., 
430 U.S. at 478 (recognizing that extending § 10(b) to cover 
breach-of-fiduciary duty claims "could not easily be 
contained" and would "bring within the Rule a wide variety 
of corporate conduct traditionally left to state regulation."). 
Neither the text of 5LUSA nor its legislative history contains 
even a hint at such a purpose. 

It is black-letter law that "[c]orporations are creatures 
of state law." Cort v. Ash, 422 U.S. 66, 84 (1975). Unless 
federal law "expressly" imposes additional obligations with 
respect to the corporation’s treatment of its shareholders, state 
law controls the internal affairs of the corporation. Id.; see 
also Burks v. Lasker, 441 U.S. 471, 478 (1979) (noting that 
corporations are governed by state laws because they are 
creatures of state law). Indeed, "[n]o principle of corporation 
law and practice is more firmly established than a States  
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authority to regulate domestic corporations, including the 
authority to define the voting rights of shareholders." CTS 
Corp. v. Dynamics Corp. of America, 481 U.S. 69, 89 (1987). 
This Court has been reluctant to interpret federal law in a way 
that would "invite [federal] litigation beyond the immediate 
sphere of securities litigation and in areas already governed 
by functioning and effective state-law guarantees." 
Stoneridge Investment Partners, LLC v. Scientific-Atlanta, 
Inc., 552 U.S. 148, 161 (2008). 

State common law breach of fiduciary duty actions 
provide an important remedy not available under federal law. 
Roland, 2012 WL 898557, at ’ 12. The differences between 
the federal and state remedies led the Eleventh Circuit to 
caution that: 

[S]ince not every instance of financial 
unfairness or breach of fiduciary duty will 
constitute a fraudulent activity under § 10(b) or 
Rule lOb-5, federal courts should be wary of 
foreclosing common law breach of fiduciary 
duty actions which supplement existing federal 
or state statutes. 

Gochnauer v. A.G. Edwards & Sons, Inc., 810 F.2d 1042, 
1049(11th Cir. 1987); see also Roland, 2012 WL 898557, at 
* 12 (citing Gochnauer). 

Interpreting SLUSA as the Seventh Circuit has done 
in this case represents a substantial federal intrusion into 
fiduciary duty questions that have historically been the 
purview of states, and substantially impairs the ability of 
states to provide effective remedies for violations of state-
created corporate law. Gray v. Seaboard Secs., Inc., 241 F. 
Supp. 2d 213, 219 (N.D.N.Y 2003) (an overly broad 
interpretation of SLUSA "is at odds with the well-settled 
principle that federalism concerns impel the presumption that 
Congress did not intend to displace state law"); see also 
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Hundahi v. United Ben. Life Ins. Co., 465 F. Supp. 1349, 
1362 (N.D. Tex. 1979) ("To draw manipulation more 
expansively pulls pure breaches of fiduciary duty such as a 
restrictive dividend policy into the federal stream. It does so 
although that breach is traditionally redressable under state 
law."); United Paperworkers Int’l Union v. International 
Paper Co., 801 F. Supp. 1134, 1140 (S.D.N.Y 1992) 
(asserting that "federal securities laws do not reach ordinary 
instances of corporate mismanagement or breaches of 
fiduciary duty" because allowing this would be "a serious 
affront to federalism"). 

There is a strong presumption against finding an intent 
to preempt typical state-law causes of action. Bates v. Dow 
AgroSciences LLC, 544 U.S. 431, 449 (2005) (noting that 
because the states are independent sovereigns in our federal 
system, it is "presumed that Congress does not cavalierly pre-
empt state-law causes of actions."). See also Medtronic, Inc. 
v. Lohr, 518 U.S. 470, 485 (1996) (noting that in all pre-
emption cases, the court starts with the assumption that the 
federal statute did not supersede the State’s "unless that was 
the clear and manifest purpose of Congress."). This 
presumption against preemption is particularly strong where 
the conclusion that claims are preempted would eliminate 
remedies traditionally available under state law. Bates, 544 
U.S. at 449. As in Medtronic, "[i]t is, to say the least, 
’difficult to believe that Congress would, without comment, 
remove all means of judicial recourse for those injured by 
illegal conduct,’ and it would take language much plainer 
than the text of [a statute] to convince [this Court] that 
Congress intended that result." Medtronic, 518 U.S. at 487. 

The plain language of SLUSA and its legislative 
history make clear that Congress intended only to preempt 
those suits that allege conduct violating the antifraud 
provisions of the federal securities laws (e.g., conduct that is 
deceptive), subject to the PSLRA, and to leave unaffected  
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traditional state-law breach of fiduciary duty class action 
suits, even if they involved securities. In the words of 
Senator Dodd, SLUSA’s Senate co-sponsor, "[SLUSA] will 
[allow Congress to address this state litigation problem] in a 
very targeted and narrow way, essentially preempting only 
those class actions that have recently migrated to State court, 
while leaving traditional State court actions and procedures 
solidly in place. . . .This legislation has been carefully crafted 
only to affect those type of class actions that are appropriately 
heard at the Federal level." 143 Cong. Rec. S 10477 (Oct. 7, 
1997). See also 144 Cong. Rec. E1385 (July 12, 1998) (Rep. 
Fazio) ("Only those suits traditionally filed in Federal courts 
would be affected by H.R. 1689, while those claims that 
historically have been pursued in State courts would be left 
undisturbed.") 

Because most fiduciary duty claims arise out of 
circumstances in which there has been less than complete 
candor by the breaching parties, complaints in those cases 
may refer to some fiduciary breaches that were not fully 
disclosed. Such allegations of fiduciary breach however are a 
far cry from securities fraud, which is manipulation or 
deception in connection with the purchase or sale of a security 
within the meaning of federal law. The Seventh Circuit’s 
expansive SLUSA interpretation would swallow many state-
law fiduciary-duty claims. 4  As petitioners correctly 
recognize, such an interpretation effectively "has no stopping 
point." See Pet. at 31. Unless a fiduciary informs those to 
whom it owes its duty that it is about to breach its duty, 
virtually any fiduciary-duty claim will "implicitly" allege a 
misleading omission, and that implicit allegation of a 

In addition, the Fifth Circuit recently noted that an overly broad 
extension of SLUSA also threatens state creditor-debtor regimes. Roland, 
2012 WL 898557, at * 12. A number of members of Congress tiled an 
amicus brief in Roland, noting their concern that a number of consumer 
claims could be potentially precluded by such an interpretation of SLUSA. 
Id. 



14 

misleading omission would be, under the Seventh Circuit’s 
rule, sufficient to bar the fiduciary claim under SLUSA. 
Calamos, 664 F.3d at 127. This is true despite the fact that 
only a small number of such cases are likely to involve 
deception that amounts to a violation of the 1934 Act. Thus, 
under the Seventh Circuit’s interpretation of SLUSA, the vast 
majority of fiduciary-duty suits would be removed to federal 
court and promptly dismissed. 

Such an interpretation affords class action defendants 
an enormous litigation advantage. It is easy to imagine 
defendants submitting interrogatories to plaintiffs that ask, 
"Do plaintiffs believe that defendants acted with complete 
candor at all times with respect to all of the matters alleged in 
the complaint?" Then, if plaintiffs respond with anything 
other than an unqualified "yes," defendants would be entitled 
to remove the matter to federal court, where they would then 
seek dismissal. There is no language in SLUSA that 
Congress intended to upend the states’ interests in protecting 
fiduciary relationships by providing such an unprecedented 
advantage to defendants. 

V. This Court Should Construe SLUSA in a Manner that 
Complements Long-Standing Interpretations of § 10(b) 
and Rule 10b-5, and Should Reject Any Interpretation of 
SLUSA that Would Bar Claims that Do Not Constitute 
Deception under the Federal Securities Laws 

Amici believe that SLUSA should be interpreted in a 
manner consistent with its express language and 
Congressional intent, such that SLUSA applies only to suits 
alleging conduct that violates § 10(b) or the other anti-fraud 
provisions of the federal securities laws. Alleged conduct 
that, even if proven, would not constitute a violation of 
federal securities laws should not be deemed preempted by 
SLUSA. Put another way, in determining whether SLUSA 
bars a particular state-law claim, courts should ask, "viewing  
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the complaint in its entirety, does it describe acts of deception 
under the federal securities laws?" If not, SLUSA should not 
be deemed to preempt the state-law claims. 

That proposed test is fully consistent with this Court’s 
interpretation of SLUSA in Dabit, which held that 
"[g]enerally, identical words used in different parts of the 
same statute . . . are presumed to have the same meaning." 
Dabit, 547 U.S. at 86 (internal quotation marks omitted). The 
conduct alleged in Dabit did constitute deception within the 
meaning of § 10(b), and the only reason plaintiffs could not 
bring their suit under § 10(b) was that they had carefully 
crafted their claims to allege only a fraudulent inducement to 
hold, but not to buy or sell, the stocks at issue, and thus 
lacked standing. See Blue Chip Stamps v. Manor Drug 
Stores, 421 U.S. 723, 738 (1975). But the issue of standing 
under § 10(b) is wholly separate from the issue of whether 
particular conduct amounts to a § 10(b) violation in the first 
place - or, more precisely, whether SLUSA’s language that 
is virtually identical to § 10(b) and Rule lOb-S applies to 
conduct that does not amount to a § 10(b) violation. The 
Court should interpret SLUSA as § 10(b)’s complement, 
barring state-law claims only where the same alleged facts 
would amount to a § 10(b) violation. Where, as here, it is 
apparent from the complaint that plaintiffs did not allege 
deceptive conduct amounting to a § 10(b) violation, SLUSA 
should not bar plaintiffs from challenging that conduct under 
state law. 

Understanding SLUSA as complementary to, and 
circumscribed by, the previously-enacted federal securities 
laws, rather than a freestanding bar to claims alleging conduct 
not prohibited under federal securities laws, is the most 
constitutionally coherent way to read Congress’s gradual 
refinement of the legislation governing securities litigation. 
Either the complaint in a class action alleges deceptive 
conduct that violates § 10(b) (or another provision of federal 
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securities law that provides a private cause of action) or the 
complaint does not. If the complaint does allege deceptive 
conduct that violates federal securities law, the suit, if a class 
action, should be brought in federal court under federal law. 
If such a complaint is instead brought under state law (and it 
is a "covered class action" under SLUSA), it must be 
removed to federal court where SLUSA mandates its 
dismissal. If, however, the complaint does not allege 
deceptive conduct that violates the federal securities laws, the 
claims cannot be brought under federal law in the first place, 
and must instead be brought under state fiduciary duty or 
other law. 

The interpretation adopted by the Seventh Circuit 
would force wholly state-law claims to be removed to federal 
court, and their mandatory dismissal would be required under 
federal law, regardless of the fact that such a practice does 
nothing to further the purposes of SLUSA and constitutes a 
significant intrusion into an area of law that is traditionally a 
matter for the states. Congress did not intend that SLUSA 
preempt all the state common law and statutes that protect 
investors in corporations from wrongdoing by their officers 
and directors where such wrongdoing did not involve 
deception in connection with the purchase or sales of the 
corporation’s securities. 
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CONCLUSION 

The petition for a writ of certiorari should be granted. 
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