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QUESTION PRESENTED 
The Medicare Secondary Payer Act, 42 U.S.C. 

§ 1395y(b), provides that the government may recover 
payments expended on behalf of a Medicare benefici-
ary for medical “item[s] or service[s]” that are later 
paid for the beneficiary by another source, such as a 
private health insurer or the beneficiary’s tort claim 
recovery.  The government takes the position, as ar-
ticulated in a field manual not subject to notice and 
comment, that, in such situations, Medicare is entitled 
to 100% of its outlay, regardless of whether the benefi-
ciary receives a reduced recovery by settling his tort 
claim for only a portion of his undifferentiated dam-
ages. 

The question presented is whether the government 
is entitled to full reimbursement under the Act when a 
beneficiary compromises a tort or other claim and re-
covers a reduced amount, as the court of appeals held 
here, or whether the government, like its beneficiary, 
is entitled to only a proportionate recovery, as the 
Eleventh Circuit has held. 
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PETITION FOR CERTIORARI 
Petitioner Vernon Hadden respectfully petitions 

for a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Sixth Circuit. 

OPINIONS BELOW 
The opinion of the court of appeals (App., infra, 1a-

21a) is reported at 661 F.3d 298.  The opinion of the 
district court (App., infra, 22a-37a) is unpublished but 
is electronically available at 2009 WL 2423114.  The 
order of the court of appeals denying rehearing en banc 
(App., infra, at 38a-39a) is also unpublished. 

JURISDICTION 
The judgment of the court of appeals was entered 

on November 21, 2011.  A timely petition for rehearing 
en banc was denied on January 4, 2012.  The jurisdic-
tion of this Court is invoked under 28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS INVOLVED 
The relevant portion of the Medicare Secondary 

Payer Act, 42 U.S.C. § 1395y(b)(2)(B)(ii) (the MSPA or 
the Act), is reproduced in the appendix to this petition. 
 App., infra, at 40a-41a. 

STATEMENT 
1. Congress created the Medicare program in 1965 

to provide designated health care benefits for Ameri-
cans over 65 and other statutorily designated benefici-
aries.  See 42 U.S.C. §§ 1395y, 1395o.  Generally, bene-
ficiaries pay premiums during their lifetime through 
payroll and other taxes to receive this benefit.  For the 
first 15 years after enactment, Medicare served as the 
primary payer of health care costs for most eligible in-
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dividuals.  However, in 1980 Congress enacted the 
MSPA, 42 U.S.C. § 1395y(b), which sought to lower 
Medicare’s expenses by making Medicare the “secon-
dary payer” behind other entities responsible to pay for 
a beneficiary’s health care.  These so called “primary 
payers” included group health plans, workers’ compen-
sation insurers, liability and no-fault insurers, or self 
insureds responsible to pay a beneficiary’s health care 
costs.  42 U.S.C. § 1395y(b)(2). 

Under the MSPA, Medicare is prohibited from pay-
ing for covered medical services if a primary payer has 
paid or could be reasonably expected to pay for the 
services.  In situations where, like here, the primary 
payer has not paid or is reasonably expected not to pay 
promptly, Medicare “condition[ally]” pays for the ser-
vices and may recover its expenses if a primary pay-
ment is later made.  42 U.S.C. § 1395y(b)(2)(B)(ii)-(iv). 

For approximately the twenty years following the 
passage of the MSPA, the courts were divided as to 
whether the federal government could ever recover its 
Medicare expenses under the MSPA in cases involving 
settled (as opposed to litigated) tort claims.  See, e.g., 
In re Zyprexa Prods. Liab. Litig., 451 F. Supp. 2d 458, 
465 (E.D.N.Y. 2006) (collecting cases).  In response to a 
Fifth Circuit decision that excluded settlement pro-
ceeds from the scope of MSP recoveries, Congress in 
2003 amended the MSPA to permit such recoveries.  
See Medicare Prescription Drug, Improvement, and 
Modernization Act of 2003 § 301 (MMA), Pub. L. No. 
108-173, 117 Stat. 2066, 2221 (2003); see also H.R. 
REP. NO. 108-178, pt. 2, at 189-90 (2003). 
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Although not contained within its regulations,1 
Medicare has indicated that it will reduce or waive re-
covery where a court order or adjudication on the mer-
its allocates damages among medical expenses and 
other forms of damages, such as pain and suffering, 
lost wages, etc.  See Centers for Medicare and Medi-
caid Servs., Medicare Secondary Payer Manual, CMS 
Pub. 110-5, ch. 7, § 50.4.4 (2008) (MSP Manual).2  The 
Manual provides, in relevant part, that: 

[t]he only situation in which Medicare recog-
nizes allocations of liability payments to non-
medical losses is when payment is based on a 
court order on the merits of the case.  If the 
court or other adjudicator of the merits specifi-
cally designate amounts that are for payment 
of pain and suffering or other amounts not re-
lated to medical services, Medicare will accept 
the Court’s designation. 

App., infra, at 46a.  Finally, Medicare will waive its 
recovery when the beneficiary was not at fault and re-
covery would defeat the purposes of the Medicare Act 
or be “against equity and good conscience.”  42 U.S.C. 
§ 1395gg(c); 42 C.F.R. § 405.358. 
                                                 
1  Medicare  regulations also require Medicare to reduce its recov-
ery in certain circumstances.  These include to account for litiga-
tion expenses, 42 C.F.R. § 411.37(a), and for allocation between 
health care and other recoveries in workers compensation settle-
ments.  42 C.F.R. § 411.47.  Medicare may also reduce or waive its 
recovery if either “the probability of recovery, or the amount in-
volved, does not warrant pursuit of the claim.”  42 C.F.R. 
§ 411.28(a). 
2  This section of the MSP Manual is reproduced at App., infra, at 
46a. 
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2.  Petitioner Vernon Hadden, a Medicare benefici-
ary, was injured after a truck owned by Pennyrile 
Electric Cooperative Corporation (Pennyrile) struck 
him as the truck swerved to avoid being hit by a car 
that had run into a traffic circle.  App., infra, at 2a, 
22a.  Mr. Hadden was hospitalized, and Medicare paid 
medical bills totaling $82,036.17.  Id. at 2a, 23a. 

There were two responsible parties for the acci-
dent—Pennyrile and the car driver who forced the 
Pennyrile truck off the road.  Mr. Hadden sought com-
pensation from Pennyrile, App., infra, at 22a-23a, 
which did not dispute liability and promptly entered 
into a pre-complaint settlement agreement with Mr. 
Hadden and his wife, paying them approximately one 
tenth of their claim, or $125,000, in exchange for a full 
release of all claims against the company.  Id. at 2a, 
23a.  The driver that forced the Pennyrile truck off the 
road was never identified and never made any pay-
ment to the Haddens.  Id. at 3a. 

Following this settlement, the Centers for Medi-
care and Medicaid Services (CMS), the government en-
tity responsible for administering the Medicare pro-
gram, sought reimbursement for its payment of Mr. 
Hadden’s medical expenses.  App., infra, at 2a.  Medi-
care determined that Mr. Hadden owed it $62,338.07, 
reflecting an offset to account for the attorney’s fees 
the Haddens expended to obtain the settlement.  Id. at 
2a-3a. 

Mr. Hadden asserted that the unidentified driver 
was 90% responsible for the accident and the Pen-
nyrile settlement encompassed only 10% of their dam-
ages, of which past medical expenses were only a por-
tion.  App., infra, at 3a.  As a result, he asserted, 
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Medicare should only receive 10% of its expenses, or 
approximately $8000.  Id.  Medicare rejected that 
claim, and, under threat of penalty, Mr. Hadden paid 
the full amount to CMS under protest.  Id. at 3a.   

The dispute moved to the administrative process, 
where an administrative law judge applied the MSP 
Manual and concluded that Medicare was entitled to 
reimbursement of the entire amount of its expenses.  
App., infra, at 3a.  That finding was affirmed on ap-
peal to the Medicare Appeals Council.  Id.  Following 
the exhaustion of his administrative remedies, Mr. 
Hadden took an appeal to the district court.  Id. at 3a-
4a.  After a brief remand to the Appeals Council for 
clarification—in which it again denied relief—the dis-
trict court denied Mr. Hadden’s request that Medicare 
be limited to a proportionate recovery.  Id. at 28a-36a. 

Mr. Hadden appealed to the Sixth Circuit, con-
tending that, because he had settled for a percentage 
(10%) of his total claim, the government was limited to 
recovering its similarly proportionate share of Medi-
care’s expenditure.  App., infra, at 1a-2a, 4a.  A divided 
panel of the court of appeals concluded that the MSPA 
text was clear and required Mr. Hadden to reimburse 
the government 100% of its outlay, holding that the 
Act’s term “responsibility” denotes full responsibility of 
a beneficiary to pay, regardless whether he received a 
full-value settlement.  Id. at 6a-8a.  The court rejected 
Mr. Hadden’s reliance on this Court’s decision in Ar-
kansas Department of Health & Human Services v. 
Ahlborn, 547 U.S. 268 (2006), in which the Court con-
strued the Medicaid statute and held that Arkansas 
was limited to a proportionate recovery in the event of 
a discounted settlement.  The Sixth Circuit instead 
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concluded that this Court “did not divine principles of 
universal application” in that case.  Id. at 9a.   

Judge White dissented from the majority’s holding 
that the MSPA was clear in requiring full reimburse-
ment.  App., infra, at 12a.  As she correctly noted, the 
government’s construction of the Act to require full re-
imbursement “is in violation of the express terms of 
the statute.”  Id. at 14a.  Instead, she concluded that 
the Act “is silent with regard to the issue” presented in 
the case.  Id. at 16a.  She then deemed Chevron defer-
ence inappropriate because the government’s position 
was based on its field manual, “which does not com-
mand the same level of deference as agency regula-
tions.”  Id. at 18a.  Thus, she concluded, “the deference 
it enjoys hinges on its ability to persuade this Panel of 
the advantage of treating discounted settlements dif-
ferently from adjudications on the merits.”  Id. at 19a.  
The government’s arguments in this case failed to per-
suade Judge White, and this Court’s reasoning in Ahl-
born persuaded her to vote to reverse the district 
court’s judgment.  Id. at 19a-21a. 

REASONS FOR GRANTING THE PETITION 
The court of appeals majority interpreted the 

MSPA incorrectly and in a way that conflicts with the 
Eleventh Circuit.  The court’s holding is unsupported 
by the text of the Act and interprets the law contrary 
to Congress’s intent.  Attempting to avoid the impact 
of this Court’s Ahlborn decision, the court of appeals 
rewrote the statute to deny Mr. Hadden recovery. 

That holding, if allowed to stand, will wreak havoc 
on the tens of thousands of Medicare beneficiaries like 
Mr. Hadden, and the growing population entering the 
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Medicare system every year, who have claims large or 
small involving third parties.  The court’s holding will 
also have a pernicious effect on the Medicare system 
itself by discouraging settlements, requiring benefici-
aries to litigate these cases to their conclusion, harm-
ing judicial economy, and delaying, if not eliminating, 
potential MSPA recoveries by the Medicare Trust 
Fund. 

Given the sheer number of these cases, the ques-
tion presented is of exceptional importance.  Moreover, 
because this case presents a pure question of law that 
is outcome-determinative, it is an optimal vehicle for 
this Court’s review. 
I. THE QUESTION WHETHER THE MSPA’S 

SECONDARY PAYER PROVISION 
PROVIDES FOR EQUITABLE 
ALLOCATION HAS DIVIDED THE 
CIRCUITS. 

The court of appeals’ holding that the government 
is entitled to full reimbursement from a beneficiary’s 
discounted settlement squarely conflicts with the 
Eleventh Circuit’s decision in Bradley v. Sebelius, 621 
F.3d 1330 (11th Cir. 2010).  In Bradley, the court con-
cluded that the MSPA was silent on the issue and that 
the Secretary’s interpretation requiring full reim-
bursement—contained in the MSP Manual—was not 
entitled to deference. 

The courts’ divergence of opinion proceeds from the 
core disagreement about whether the MSPA speaks to 
the question of whether the government is entitled to 
full reimbursement.  The Sixth Circuit here held that 
the 2003 MMA amendments to the MSPA “leave[ ] no 
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room for Hadden’s argument in this appeal,” and that 
“responsibility,” as used in the statute, has talismanic 
significance requiring full reimbursement.  App., infra, 
at 6a-7a.  Indeed, the court of appeals ruled the statute 
mandated the denial of equitable allocation, noting 
that “we . . . think that the Medicare statute itself re-
quires Hadden to reimburse Medicare to the full ex-
tent that the government advocates.”  Id. at 1a-2a.  
The court further misconstrued the statute to hold 
that the MSPA’s use of “responsibility” really means 
“full responsibility” for any outlay by Medicare.  Id. at 
6a-7a. 

By contrast, the court in Bradley found the same 
language to be ambiguous and proceeded directly to 
the question whether the Secretary’s interpretation of 
the statute was entitled to deference.  See 621 F.3d at 
1337-38.3  In Bradley, as here, the government sought 
full recovery of its outlay where the beneficiary’s estate 
obtained a discounted settlement.  See id. at 1332-33 
(“The Secretary refused to recognize that the medical 
expense claim had been settled for less than 100%.”).  
Instead, the government asserted that it “had the au-
thority to claim the total amount of medical expenses,” 
less attorney’s fees and other procurement costs.  Id.  
Even after a Florida state probate court allocated the 
settlement following an uncontested hearing, the gov-
ernment “refused to accept the probate court’s deter-
mination,” relying on the MSP Manual.  Id. at 1334.  
                                                 
3  Even the dissenting judge in Bradley determined that the stat-
ute was ambiguous, proceeding immediately to the deference 
question.  See 621 F.3d at 1341 (Martin, J., dissenting).  The 
Bradley dissent would have held that the MSP Manual is entitled 
to deference.  See id. 
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The government took the position that the Florida 
state court’s decision “was merely advisory in nature 
or superceded [sic] by federal law.”  Id.  A federal dis-
trict court, proceeding on appeal from the Secretary’s 
decision, concluded that the MSP Manual was entitled 
to deference and upheld the demand for full reim-
bursement.  See id. at 1335. 

In Bradley “[t]he settlement involved the medical 
expenses and costs recovered by the estate (and sub-
ject to the MSP statute), along with the non-medical, 
tort property claims of the surviving Burke children 
for lost parental companionship, etc., under state law, 
(and not subject to the MSP statute).”  Id. at 1337.  The 
settlement in Mr. Hadden’s case is in a similar pos-
ture; he received payment to the extent of Pennyrile’s 
liability, but that settlement necessarily included 
items that were not medical expenses.  See AR. at 1044 
(noting that Mr. Hadden’s total damages included pain 
and suffering, mental anguish, loss of consortium, 
diminution of earning capacity, as well as medical ex-
penses).  In addition, the settlement in this case, like 
the settlement in Bradley, was not solely the property 
of the beneficiary.  Compare AR. at 39-40 (settlement 
agreement applies to Mr. Hadden and his wife), with 
Bradley, 621 F.3d at 1332 & n.3 (noting that Medicare 
beneficiary’s estate and survivors were parties to claim 
for damages).   

Any proffered distinction between this case and 
Bradley based on the alignment of the parties is a dis-
tinction without a difference.  It is of no legal signifi-
                                                 
4  Citations to “AR.___” are to the administrative record that was 
filed in the court of appeals. 
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cance whether a case involves multiple plaintiffs 
against a single defendant (Bradley) or a single plain-
tiff against multiple defendants, one missing (Had-
den).  What matters is that Medicare is only entitled to 
recover payments made to beneficiaries for “item[s] or 
service[s]” paid for by Medicare.   

The Eleventh Circuit rejected the government’s ar-
gument that “relied upon the language contained in 
one of its many field manuals.”  Bradley, 621 F.3d at 
1338.  The court determined that the field manual did 
not warrant deference under Chevron, U.S.A., Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984), and “conclude[d] that the deference given to the 
language in the field manual in this case by the Secre-
tary and the district court is misplaced.”  Id.   

The Bradley court went on to note that the gov-
ernment’s interpretation would fly in the face of public 
policy, discouraging settlements and harming benefici-
aries.  See id. at 1338-39 (“Clearly, if the language of 
the field manual applied, in practice, it would lead to 
an absurd Catch-22 result.  Forcing counsel to file a 
lawsuit would incur additional costs, further diminish-
ing the already paltry sum available for settlement.  
This flies in the face of judicial and public policy.”) 
(footnote omitted); see also id. at 1339 (“The Secre-
tary’s position would have a chilling effect on settle-
ment.  The Secretary’s position compels plaintiffs to 
force their tort claims to trial, burdening the court sys-
tem.  It is a financial disincentive to accept otherwise 
reasonable settlement offers.  It would allow tortfea-
sors to escape responsibility.”). 
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Public policy aside, Bradley’s holding was plain: 
The Secretary’s position is unsupported by the 
statutory language of the MSP[A] and its at-
tending regulations.  The Secretary’s ipse dixit 
contained in the field manual does not control 
the law.  The district court also erred in rely-
ing upon the advisory language contained in a 
field manual as the rationale for its opinion 
upholding the actions of the Secretary. 

Id. 
The court of appeals’ holding here contrasts with 

Bradley in several significant ways, beginning with the 
interpretive premise.  The panel majority here con-
cluded that the text of the MSPA speaks to equitable 
apportionment and compels the result the government 
seeks.  App., infra, at 1a-2a (“[W]e . . . think that the 
Medicare statute itself requires Hadden to reimburse 
Medicare to the full extent that the government advo-
cates.”), 6a-7a (“As used in § 1395y(b)(2)(B)(ii), ‘re-
sponsibility’ is no longer an undefined term into which 
courts might funnel their own notions (or Hadden’s) of 
equitable apportionment.  It is instead a term of art, 
which defines several ways in which a primary plan’s 
‘responsibility’ can be demonstrated for purposes of 
this section.”).  The result of that flawed analysis is 
that the MSPA’s term “responsibility” means full re-
sponsibility for all of the government’s payments on 
behalf of the Medicare beneficiary.  Based on that con-
clusion, the panel majority determined that proceeding 
to the second step of Chevron deference was unneces-
sary.  See id. at 4a.  That holding conflicts with Brad-
ley, in which the court ruled that the MSPA was silent 
on this issue and, therefore, weighed whether the gov-
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ernment’s interpretation was owed Chevron deference. 
 See 621 F.3d at 1338.5  The dissent below agreed with 
all three judges in Bradley that the MSPA is silent on 
whether the government is entitled to full reimburse-
ment.  See App., infra, at 16a (“In contrast to the ma-
jority, I conclude the MSP[A] is silent with regard to 
the issue before us.”).   

Like the court in Bradley, the dissent concluded 
that “Chevron deference is not the answer to the 
[MSPA’s] silence.”  App., infra, at 17a.  Instead, the 
MSP Manual, like all internal agency materials, is en-
titled to deference only insofar as “those interpreta-
tions have the power to persuade.”  Id. at 18a (quoting 
Christensen v. Harris County, 529 U.S. 576, 587 
(2000)) (internal quotation marks omitted). 

The court of appeals also disregarded Arkansas 
Department of Health & Human Services v. Ahlborn, 
547 U.S. 268 (2006), in which the Court concluded that 
a similar secondary payer provision of the Medicaid 
statute required equitable allocation.  See App., infra, 
at 9a-10a.  The dissent, by contrast, subscribed to this 
Court’s reasoning in Ahlborn, “which addresse[d] the 
asserted policy behind the distinction between 
amounts recovered through settlement and amounts 

                                                 
5  In addition to the court of appeals’ holding in this case, the 
Ninth Circuit addressed a pre-MMA version of the MSPA in Zin-
man v. Shalala, 67 F.3d 841 (9th Cir. 1995).  As in Bradley, the 
court determined that the MSPA was silent on the issue of equi-
table apportionment and proceeded to analyze whether Chevron 
deference was appropriate.  See id. at 845 (“Although the benefici-
aries proffer creative constructions of the MSP legislation, we con-
clude the statute does not address the issue of apportioned recov-
ery of conditional Medicare payments ….”). 
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recovered after trial, the same distinction drawn in the 
Manual.”  Id. at 21a. 

Since the Court’s decision in Ahlborn, the court of 
appeals in this case and the Eleventh Circuit in Brad-
ley have reached diametrically opposing results in con-
struing the MSPA.  The court of appeals’ reading of the 
MSPA not only conflicts with Bradley, but is incorrect, 
and this Court’s review is warranted. 
II. THE COURT OF APPEALS’ DECISION IS 

ERRONEOUS. 
Apart from the conflict in the circuits about 

whether the MSPA requires equitable allocation, the 
court of appeals’ conclusion in this case is erroneous.  
The MSPA’s text, structure, and purpose all lead to the 
conclusion that, where a beneficiary receives a dis-
counted settlement, the government must receive a 
similar reduction in its recovery. 

A.   The Court of Appeals Decision Rewrites 
the MSPA. 

The court of appeals replaces the term “responsi-
bility” with “full responsibility” and reads out of the 
MSPA the limiting language “item[s] or service[s]” to 
arrive at its erroneous holding. 

The lynchpin of the court of appeals’ holding that 
Mr. Hadden is not entitled to allocation is its interpre-
tation of the MSPA term “responsibility.” App., infra, 
at 5a.  Specifically, the panel majority held that the 
2003 amendments to the MSPA altered the reim-
bursement landscape and, “[a]s used in 
§ 1395y(b)(2)(B)(ii), ‘responsibility’ is no longer an un-
defined term into which courts might funnel their own 
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notions (or Hadden’s) of equitable apportionment.”  Id. 
at 6a-7a.   

Instead, according to the panel majority, “respon-
sibility” is “a term of art,” and “if a beneficiary makes a 
‘claim against [a] primary plan[,]’ and later receives a 
‘payment’ from the plan in return for a ‘release’ as to 
that claim, then the plan is deemed ‘responsib[le]’ for 
payment of the ‘items or services included in’ the 
claim.”  App., infra, at 7a.  Thus, the panel majority 
concluded, “the scope of the plan’s ‘responsibility’ for 
the beneficiary’s medical expenses—and thus of his 
own obligation to reimburse Medicare—is ultimately 
defined by the scope of [the beneficiary’s] own claim 
against the third party.”  Id. (emphasis omitted).  
While that is correct as far as it goes, the panel major-
ity ultimately leapt to the conclusion that, because Mr. 
Hadden had a “responsibility” to reimburse the Medi-
care trust fund, that responsibility must be one hun-
dred percent of the Government’s outlay.  See id. at 
10a. 

The court is correct that the 2003 amendment 
clarified who is responsible, and both the text and the 
legislative history of the amendment could not be 
clearer on that point.  But the court is simply wrong in 
its view that the word “responsibility” answers the 
question in this case—how much can the Government 
collect from an undifferentiated settlement.  Stated 
differently, the panel majority analysis fails to explain 
why “responsibility” to reimburse means “reimburse 
100%.”  The court of appeals’ holding contravenes the 
proper judicial role that declines to add terms to a 
statute “‘so that what was omitted, presumably by in-
advertence, may be included within its scope,’” because 
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“‘[t]o supply omissions transcends the judicial func-
tion.’”  W. Va. Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 
101 (1991) (quoting Iselin v. United States, 270 U.S. 
245, 250-51 (1926)).  Nor does the majority explain 
how it  could be that the government is entitled to 
100% recovery from Hadden, even though if the gov-
ernment had brought its medical cost claim against 
Pennyrile directly under § 1395y(b)(2)(B)(iii) it would 
have only recovered 10% because the car driver (who 
was 90% responsible) was missing from the claim.  Nor 
can the panel majority’s holding be reconciled with the 
government’s view that it is subject to an allocation 
where a trial has resulted in a judgment on the merits. 
The court’s holding is simply at odds with the statute.  
Had Mr. Hadden taken his case against Pennyrile to 
trial, the government would have been limited to the 
10% allocation.  See MSP Manual, App., infra, at 46a 
(providing that the government will recognize settle-
ment allocation only where there is a judgment “on the 
merits” of a case). 

Indeed, it is particularly curious that the panel 
majority further ignores the most pertinent words in 
the statute that do address the question of “how 
much”—the statutory phrase “item[s] or service[s],” 
which limits the government’s collection to only health 
care cost payments in a settlement or judgment, and 
not to all payments of any type.6  The MSPA, by its 
                                                 
6  Bradley is not the only post-Ahlborn court to have enforced 
faithfully this explicit statutory limitation present in both the 
Medicaid and Medicare statues.  For instance, the Fourth Circuit 
recently rejected North Carolina’s application of its Medicaid law 
because it exceeded this constraint.  E.M.A. v. Cansler, ___ F.3d 
___, 2012 WL 956187 (4th Cir. Mar. 22, 2012).  The court con-
cluded: 
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terms, permits the government to recover only pay-
ments by a third party to a beneficiary for “an item or 
service” provided by Medicare and nothing more. 42 
U.S.C. § 1395y(b)(2)(B)(ii).  The government does not 
dispute that beneficiary recoveries for pain and suffer-
ing, loss of income, loss of consortium or other non-
medical amounts are not subject to MSPA recovery.7  
The court of appeals’ holding here ignores that statu-
tory restraint, as well as the fact that the settlement in 
this case was necessarily for things other than items or 
services paid for by Medicare.8   

                                                                                                    
As the unanimous Ahlborn Court’s decision makes clear, 
federal Medicaid law limits a state’s recovery to settlement 
proceeds that are shown to be properly allocable to past 
medical expenses.  In the event of an unallocated lump-
sum settlement exceeding the amount of the state’s Medi-
caid expenditures, as in this case, the sum certain alloc-
able to medical expenses must be determined by way of a 
fair and impartial adversarial procedure that affords the 
Medicaid beneficiary an opportunity to rebut the statutory 
presumption in favor of the state. 

Id. at *19. 
7  Nonetheless, motivated by the same suspicion of settlement 
manipulation rejected by this Court in Ahlborn, Medicare will 
only acknowledge an allocation resulting from “a court order on 
the merits of the case.”  MSP Manual, App., infra, at 46a. 
8  As discussed above, the Haddens’ settlement with Pennyrile was 
for $125,000, see App., infra, at 2a, approximately ten percent of 
their claim.  The court of appeals recognized that the govern-
ment’s payment on Mr. Hadden’s behalf was $82,036.17.  See id.  
The difference makes clear that the settlement with Pennyrile, 
discounted as is was, was necessarily for more than just “item[s] 
or service[s]” paid for by the government. 
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B. The Court of Appeals’ Rewriting of the 
MSPA Leads to Absurd Results. 

The dissent correctly recognized that, if the major-
ity is correct, “the consequence is that not only is the 
Medicare recipient’s recovery subject to the Secretary’s 
claim for reimbursement for the entire amount paid for 
medical services, but so too is the tortfeasor (primary 
plan), and healthcare provider who receives any pay-
ment from the primary plan; and all three are subject 
to the Secretary’s independent claim for double dam-
ages for the full amount paid.”  App., infra, at 13a-14a. 
No court—including the Zinman court—has ever in-
terpreted the statute in that manner until the court of 
appeals in this case. 

Moreover, the court’s holding disregards the notion 
that statutes are to be construed in the context of their 
purpose and so as not to render absurd results.  The 
dissent provides an illustrative example of how the 
majority’s analysis yields results inconsistent with the 
Act’s purpose: 

[I]f Pennyrile had paid Hadden $22,000, it 
would still be liable to the Secretary for the 
remaining $60,000.  And, if Medicare had paid 
$250,000 in medical costs, Pennyrile would be 
liable to the Secretary for the full amount.  
And, in this case, the Secretary could have 
sued Pennyrile for the balance of its condi-
tional payments as well as Hadden. 

Id. at 15a.  As the dissent makes clear, under the ma-
jority’s holding, if a tortfeasor made a full settlement 
with a beneficiary insufficient to cover Medicare’s 
payment, the tortfeasor—and the beneficiary— would 
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be liable for the shortfall.  This is an absurd result.  
See id. at 15a-16a (“[S]ome would argue that requiring 
a severely injured Medicare recipient to repay the Sec-
retary in full even if it means handing over the entire 
tort settlement is equally absurd.”). 

This Court has long required the interpretation of 
statutes in a manner that does not lead to absurd re-
sults.  See, e.g., Church of the Holy Trinity v. United 
States, 143 U.S. 457, 459 (1892) (“[F]requently words 
of general meaning are used in a statute, words broad 
enough to include an act in question, and yet a consid-
eration of the whole legislation, or of the circumstances 
surrounding its enactment, or of the absurd results 
which follow from giving such broad meaning to the 
words, makes it unreasonable to believe that the legis-
lator intended to include the particular act.”); cf. Ahl-
born, 547 U.S. at 288 n.19 (noting that permitting a 
state to obtain workers’ compensation damages 
awarded to the injured party’s spouse would be “ab-
surd and fundamentally unjust”) (internal citation 
omitted).  The court of appeals’ construction of the 
MSPA that requires a Medicare beneficiary to provide 
a disproportionate amount of a discounted settlement 
is just such an “absurd and glaringly unjust result” 
that this Court has not shied away from correcting.  
See, e.g., Sorrells v. United States, 287 U.S. 435, 450 
(1932). 

Congress did not intend to have a tortfeasor pay 
more than the outer limits of its responsibility.  The 
analysis is the same when applied to beneficiaries, and 
the court of appeals’ contrary holding is error.  See, 
e.g., Bradley, 621 F.3d at 1338-39 (“Clearly, if the lan-
guage of the field manual applied, in practice, it would 
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lead to an absurd Catch-22 result.”); see also App., in-
fra, at 16a-17a (dissent) (“It does not follow that Medi-
care must be reimbursed in an amount greater than it 
would be reimbursed if the primary payor were a 
health-care insurance company.  Nor does it follow 
that a tort victim insured by Medicare, who has paid a 
premium for that coverage, should receive a smaller 
share of a tort-recovery, or none at all, because the 
person happened to be insured by Medicare, rather 
than another health-insurance provider with a subro-
gation clause.”). 

C. The Majority’s Holding Contravenes the 
Legislative History and the Government’s 
Interpretation of the MSPA. 

Even beyond the plain text analysis and the ab-
surd results that the panel majority’s conclusion would 
produce, the legislative history sharply contradicts the 
majority’s holding.  The legislative history, the dissent, 
and even the government’s argument below,9 are each 
definitive that “[t]he ‘demonstrated responsibility’. . . 
clause was added in response to the federal courts’ re-
jection of the Secretary’s attempts to collect from tort-
feasors under section 1395y(b)(2)(B)(ii) and (iii),” and 
“[t]he provision was intended to make clear that tort-
feasors are primary plans subject to the Secretary’s re-
imbursement claims as long as their liability is dem-
onstrated by some means, including by judgment or 
settlement.”  App., infra, at 16a (citing Bio-Med. Ap-
                                                 
9 The court of appeals’ analysis went well beyond what even the 
government proffered below as the scope of the MMA amendment. 
See U.S. C.A. Br. at 18 (6th Cir., filed Jan. 10, 2010) (mentioning 
the MMA amendments as addressing “a different aspect of the 
MSP[A]”) (quotation omitted). 
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plications of Tenn., Inc. v. Cent. States Se. & Sw. Areas 
Health & Welfare Fund, 656 F.3d 277, 289-90 (6th Cir. 
2011)).  The MMA provision was only a response to the 
Fifth Circuit’s decision in Thompson v. Goetzmann, 
315 F.3d 457 (5th Cir. 2002), aff’d on reh’g, 337 F.3d 
489 (5th Cir. 2003), which excluded settlement pro-
ceeds from the scope of MSPA recoveries.  As the dis-
sent correctly states, there is no basis upon which to 
“read this amendment as addressing the amount of re-
imbursement due.  It is silent on the issue and does 
not purport to address it.”  App., infra, at 16a; see also 
H.R. REP. NO. 108-178, pt. 2, at 189 (2003) (“Secre-
tary’s authority to recover payment from any and all 
responsible entities” under the MSPA “would be clari-
fied” by the MMA).  Nowhere, however, did Congress 
tackle the question of how much Medicare was entitled 
to recover from such settlements. 

What the majority found to be clear in the MSPA 
has been rejected entirely or, at the very least, deemed 
ambiguous by other courts.  Bradley concluded that 
the MSPA does not permit the government to obtain 
full reimbursement where the beneficiary settles its 
claim for only a portion of its damages.  See 621 F.3d 
at 1337-40.  Similarly, in Zinman, the court construed 
the pre-MMA version of the statute (which included 
the word “responsibility”) and concluded that the 
MSPA’s text did not settle the issue of the amount of 
reimbursement.  67 F.3d at 845 (“Although the benefi-
ciaries proffer creative constructions of the MSP[A] 
legislation, we conclude the statute does not address 
the issue of apportioned recovery of conditional Medi-
care payments, either by its language or by its struc-
ture.”); see also App., infra, at 5a-6a (noting Zinman 
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“concluded that [the secondary payer provision] was 
silent as to whether the argument [regarding appor-
tionment] was correct”). 

Moreover, the majority’s redrafting of the MSPA 
conflicts with the government’s implementation of the 
statute.  If the statute always requires 100% reim-
bursement, the MSP Manual’s allowance for allocation 
when there is a judgment on the merits violates the 
statute.  The court of appeals’ analysis also directly 
contradicts other MSPA regulations applicable to 
workers compensation cases, which expressly require 
the very allocation prohibited by the panel majority 
here.  See  42 C.F.R. § 411.47.  The regulation pro-
vides: 

If the settlement does not give reasonable 
recognition to both elements of a workers’ 
compensation award or does not apportion the 
sum granted, the portion to be considered as 
payment for medical expenses is computed as 
follows:[10] 

(i) Determine the ratio of the amount awarded 
(less the reasonable and necessary costs 
incurred in procuring the settlement) to the 
total amount that would have been payable 
under workers’ compensation if the claim had 

                                                 
10  The calculation set forth in the workers compensation regula-
tion is strikingly similar to the calculation performed by the state 
court in Bradley.  There, the court determined the proportion of 
the overall claim that was attributable to Medicare payments for 
“item[s] or service[s]” and multiplied that percentage by the total 
recovery to arrive at Medicare’s share of the settlement proceeds.  
See Bradley, 621 F.3d at 1333-34. 
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not been compromised. 
(ii) Multiply that ratio by the total medical 
expenses incurred as a result of the injury or 
disease up to the date of the settlement. The 
product is the amount of the workers’ 
compensation settlement to be considered as 
payment for medical expenses. 

App., infra, at 42a.11 
It is arbitrary for the government to recognize an 

allocation for compromises in workers compensation 
settlements, but reject them in liability cases such as 
presented here.   

The court’s conclusion that “responsibility” neces-
sarily requires “full responsibility” is inconsistent with 
the plain text of the statute, as well as its purpose; it 
quickly and dangerously leads to absurd results.  That 
fact is all the more clear when one looks at this Court’s 

                                                 
11  The regulation could not be more explicit in requiring the same 
type of allocation that Hadden seeks here for his liability settle-
ment.  The regulation contains the following examples:  “As the 
result of a work injury, an individual suffered loss of income and 
incurred medical expenses for which the total workers’ 
compensation payment would have been $24,000 if the case had 
not been compromised. The medical expenses amounted to 
$18,000.  The workers’ compensation carrier made a settlement 
with the beneficiary under which it paid $8,000 in total.  A 
separate award was made for legal fees. Since the workers’ 
compensation compromise settlement was for one-third of the 
amount which would have been payable under workers’ 
compensation had the case not been compromised 
($8,000/$24,000=1/3), the workers’ compensation compromise 
settlement is considered to have paid for one-third of the total 
medical expenses (1/3×$18,000=$6,000).”  42 C.F.R. § 411.47(a).   
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interpretation of a virtually identical provision in the 
Medicare statute in Ahlborn. 

D.   The Court of Appeals Attempts to Avoid 
Ahlborn by Manufacturing a Distinction 
between Responsibility and Liability. 

The court of appeals flatly rejected Mr. Hadden’s 
reliance on Ahlborn, dismissing it because the Court 
interpreted “a different term in a different statute.”  
App., infra, at 10a.  That oversimplification is a differ-
ence without a distinction.12  What the court of appeals 
neglects to say is that the “different” terms—
“responsibility” and “liability”—mean exactly the same 
                                                 
12  The relevant statutory language in the Medicaid statute, as 
construed in Ahlborn is as follows: 

[I]n any case where such a legal liability is found to exist 
after medical assistance has been made available on be-
half of the individual and where the amount of reim-
bursement the State can reasonably expect to recover 
exceeds the costs of such recovery, the State or local 
agency will seek reimbursement for such assistance to 
the extent of such legal liability. 

* * * 

[T]o the extent that payment has been made under the 
State plan for medical assistance in any case where a 
third party has a legal liability to make payment for 
such assistance, [have] in effect laws under which, to the 
extent that payment has been made under the State 
plan for medical assistance for health care items or ser-
vices furnished to an individual, the State is considered 
to have acquired the rights of such individual to pay-
ment by any other party for such health care items or 
services. 

547 U.S. at 276 (quoting 42 U.S.C. §§ 1396a(a)(25)(B) and 
1396a(a)(25)(H), respectively). 
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thing.  Compare BLACK’S LAW DICTIONARY 997 (9th ed. 
2009) (“liability” means “1. The quality or state of be-
ing legally obligated or accountable; legal responsibil-
ity to another or to society, enforceable by civil remedy 
or criminal punishment <liability for injuries caused 
by negligence>.—Also termed legal liability; subjec-
tion. Cf. fault. 2. (often pl.)  A financial or pecuniary 
obligation; debt . . . .”), with id. at 1427 (“responsibil-
ity” means “1. liability”).  The statutory definition of 
“liability”, as construed in Ahlborn, is functionally 
identical to the MSPA’s definition of “responsibility.”   

More important, however, the court of appeals 
failed to consider the Ahlborn Court’s logic in striking 
down Arkansas’ automatic lien provision with respect 
to a Medicaid beneficiary’s tort settlement.  The court 
of appeals, like this Court, has an obligation to inter-
pret statutes using similar language in pari materia.  
Medicare and Medicaid are both federal programs de-
signed to ensure that vulnerable populations receive 
health care services.  Treating similar terms in these 
statutes similarly is consistent with the notion that 
terms in statutes dealing with the same subject matter 
should be given the same interpretation.  See, e.g., Er-
lenbaugh v. United States, 409 U.S. 239, 243 (1972) 
(discussing in pari materia); Ne. Hosp. Corp. v. Se-
belius, 657 F.3d 1, 9 (D.C. Cir. 2011) (“[W]e read a 
body of statutes addressing the same subject matter in 
pari materia . . . including later-enacted statutes as 
well.”) (internal citation omitted).  The court of ap-
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peals’ decision in this case neglected to follow this 
principle and avoided the Court’s analysis in Ahlborn.13 

Along with the baby went the bathwater.  In addi-
tion to rejecting Ahlborn, the court also gave insuffi-
cient consideration to other similar federal secondary 
payer statutes, which courts have construed to provide 
for equitable allocation.  In particular, the court of ap-
peals gave short shrift to cases interpreting the Medi-
cal Care Recovery Act (MCRA), creating a secondary 
payer regime for Veterans Affairs benefits.  See Cock-
erham v. Garvin, 768 F.2d 784, 787 (6th Cir. 1985).  
The Cockerham decision aligns with the Court’s logic 
in Ahlborn to require the government to take no more 
than its equitable proportion of the beneficiary’s tort 
settlement: 

If an injured veteran has accepted a dis-
counted settlement for his claims of wage loss, 
pain and suffering, loss of future earning po-
tential, and the like, it is not equitable to re-
quire full reimbursement for services the gov-
ernment was duty-bound to render.  If Cocker-
ham establishes on remand that his settle-
ment was discounted, the government’s por-
tion should be reduced accordingly. 

                                                 
13  The fact that the state stipulated to the proportion of medical 
expenses in Ahlborn is of no moment in this case. The government 
in this case never disputed that Mr. Hadden’s settlement was for 
only ten percent of his damages.  See U.S. C.A. Br. at 20-21 & 21 
n.3 (6th Cir., filed Jan. 10, 2010).  And to the extent that the allo-
cation is in any dispute, it can easily be remedied through the ad-
ministrative process on remand.   



26 

  

Id.; see also Commercial Union Ins. Co. v. United 
States, 999 F.2d 581, 589 (D.C. Cir.  1993) (concluding 
that the MCRA is silent on apportionment “and as ‘eq-
uity is equality,’” concluding that “the proper course 
. . . is to distribute the limited fund on a ratable ba-
sis”).  It is also relevant that, in construing the Medi-
caid and MCRA statutes, none of the courts were con-
cerned about the possibility of settlement manipula-
tion, which appears to animate the government’s con-
cerns with respect to the MSPA, which is discussed in 
greater detail in infra § II.E. 

There is no evidence Congress intended Medicare 
beneficiaries to be treated differently than Medicaid 
beneficiaries or veterans subject to similar secondary 
payer recovery regimes.  Nor is there any statutory 
language supporting such disparate treatment.  In-
deed, the MSPA’s plain language limiting recoveries 
only to payments for “item[s] or service[s]” suggests 
precisely the opposite.  To the extent Congress consid-
ered the issue (and there is no real evidence that it 
did), it can be understood to have amended the MSPA 
through the MMA amendments with an understanding 
of the MCRA decisions, including Cockerham, requir-
ing allocation in cases of undifferentiated settlements. 
See, e.g., Goodyear Atomic Corp. v. Miller, 486 U.S. 
174, 184-85 (1988) (“We generally presume that Con-
gress is knowledgeable about existing law pertinent to 
the legislation it enacts.”). 

E.  The Court of Appeals’ Holding Ignores the 
Well-Established Policy Favoring Settle-
ment of Disputes. 

By ignoring these analogous federal statutory pro-
visions requiring equitable allocation, the court also 
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ignored the well-settled policy favoring settlement of 
disputes. Requiring Medicare beneficiaries, like Mr. 
Hadden, to either reimburse the government for 100% 
of its claim no matter how appropriate a compromise is 
or go to trial even when offered a reasonable settle-
ment based on an undisputed fault allocation under-
cuts the public policy of promoting settlement and 
would clog the judicial system with unnecessary litiga-
tion.  See Bradley, 621 F.3d at 1339 (“The Secretary’s 
position [of full reimbursement] would have a chilling 
effect on settlement.  The Secretary’s position compels 
plaintiffs to force their tort claims to trial, burdening 
the court system.  It is a financial disincentive to ac-
cept otherwise reasonable settlement offers.  It would 
allow tortfeasors to escape responsibility.”); In re Zypr-
exa Prods. Liab. Litig., 451 F. Supp. 2d 458, 469-70 
(E.D.N.Y. 2006) (“[T]he full reimbursement approach 
gives many beneficiaries little incentive to pursue 
valid claims or, if they do, to accept otherwise reason-
able settlement offers, thereby tending to push them 
into uncertain litigation that burdens the courts and 
may result in little or no recovery for either the benefi-
ciaries or for Medicare and Medicaid.”); Nicole Miklos, 
Giving an Inch, Then Taking a Mile:  How the Gov-
ernment’s Unrestricted Recovery of Conditional Medi-
care Payments Destroys Plaintiffs’ Chances at Compen-
sation Through the Tort System, 84 ST. JOHN’S L. REV. 
305, 318 (2010)(noting that the MSPA discourages set-
tlement); Rick Swedloff, Can’t Settle, Can’t Sue: How 
Congress Stole Tort Remedies From Medicare Benefici-
aries, 41 AKRON L. REV. 557, 600 (2008); Christopher 
C. Yearout, Big Brother Is Not Just Watching, He’s Su-
ing:  Medicare’s Secondary Payer Statute Evolves in 
Aggressive Pursuit of Fiscal Integrity, 41 CUMB. L. REV. 
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117, 141-42, 155-56 (2010-2011) (“[T]he MMA encour-
ages adjudication of any matter that potentially in-
volves Medicare beneficiaries,” which is “a waste of ju-
dicial economy” and discussing the need to litigate 
cases to their conclusion to receive equitable alloca-
tion.). 

The benefit that settlements confer on judicial 
economy in other areas of federal concern is beyond 
dispute. See, e.g., McDermott, Inc. v. AmClyde, 511 
U.S. 202, 211 (1994); Marek v. Chesny, 473 U.S. 1, 10 
(1985) (“Congress made clear its concern that civil 
rights plaintiffs not be penalized for helping to lessen 
docket congestion by settling their cases out of court 
. . . .  [S]ettlements rather than litigation will serve the 
interests of plaintiffs as well as defendants.”) (internal 
quotation and citation omitted).  The Federal Reporter 
abounds with examples of statutes favoring settlement 
rather than litigation to resolve disputes.  See, e.g., 
Howell v. Motorola, Inc., 633 F.3d 552, 561 (7th Cir. 
2011) (ERISA); City of Emeryville v. Robinson, 621 
F.3d 1251, 1264 (9th Cir. 2010) (CERCLA); Baseload 
Energy, Inc. v. Roberts, 619 F.3d 1357, 1361-62 (Fed. 
Cir. 2010) (patent law). 

Furthermore, as noted above, there is nothing to 
the argument that Medicare beneficiaries will engage 
in settlement manipulation.  This Court rejected that 
argument in Ahlborn.  547 U.S. at 288 (“[T]he risk that 
parties to a tort suit will allocate away the State’s in-
terest can be avoided either by obtaining the State’s 
advance agreement to an allocation or, if necessary, by 
submitting the matter to a court for decision.”).  There 
is no evidence, empirical or otherwise, showing that 
Medicare beneficiaries should be viewed differently 
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than similarly situated Medicaid beneficiaries.  And, if 
settlement manipulation occurs, there are more than 
adequate enforcement tools to pursue such perpetra-
tors. 

F.  The MSP Manual is Not Entitled to Defer-
ence. 

Nowhere does the MSPA speak to equitable alloca-
tion, and because it cannot rely on the text of the stat-
ute, the government’s only argument is that its MSP 
Manual does not recognize allocation of liability set-
tlements.  As the dissent in this case and the court in 
Bradley recognized, the MSP Manual is not due Chev-
ron deference.  Rather, the manual is entitled to defer-
ence limited to its power to persuade.  App., infra, at 
18a (citing Christensen v. Harris County, 529 U.S. 576, 
587 (2000) (such documents are “entitled to respect” 
but only to the extent that those interpretations have 
the “power to persuade”) (internal citation omitted)).  
Bradley applied this standard and rejected the Gov-
ernment’s claimed deference to the same MSP Manual. 
621 F.3d at 1338 (“the deference given to the language 
in the field manual in this case by the Secretary . . . is 
misplaced”). 

Even if the Court were inclined to consider the 
MSP Manual, equitable allocation would nevertheless 
be appropriate.  As the court in Bradley recognized, if 
the manual means what the government claims, then 
the manual exceeds the scope of the authority con-
ferred by the Act.  See 621 F.3d at 1339 (“The Secre-
tary’s position is unsupported by the statutory lan-
guage of the MSP[A] and its attending regulations.  
The Secretary’s ipse dixit contained in the field manual 
does not control the law.”).  Bradley determined that it 
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is beyond Medicare’s statutory purview to treat Medi-
care beneficiaries differently, depending on whether 
they took their cases to the end of the litigation proc-
ess.  If the court of appeals’ conclusion is correct—that 
“responsibility” always means “full responsibility”—
there is no statutory justification to treat beneficiaries 
differently based on their litigation posture. 

In sum, the court of appeals’ decision in this case 
rests on a flawed reading of the MSPA and unpersua-
sive distinctions of this Court’s decision in Ahlborn.  
Additionally, the crux of the government’s basis for 
denying equitable allocation is the MSP Manual, 
which, if read to mean what the government says it 
means, exceeds Medicare’s authority under the court of 
appeals’ reading of the statute.  The court of appeals’ 
holding errs in giving insufficient consideration to es-
tablished policies favoring settlement of disputes and 
rewards the government’s requirement that Medicare 
beneficiaries clog the judicial system with litigation to 
vindicate their rights.   
III. THE QUESTION PRESENTED IS ONE OF 

EXCEPTIONAL IMPORTANCE. 
A.  Because of the Split in the Circuits, Medi-

care, a Uniform Federal Program, is Be-
ing Implemented Disparately. 

The court of appeals here and the court in Bradley 
reached irreconcilable results in interpreting a federal 
statute that applies to tens of millions of Americans.  
In Alabama, Florida, and Georgia, Medicare benefici-
aries are entitled to equitable allocation in the case of 
a discounted settlement.  By contrast, beneficiaries in 
Kentucky, Michigan, Ohio, and Tennessee are not. 
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This Court often grants review in such cases to en-
sure uniform application of federal law.  See, e.g., 
Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618, 
623 (2007) (“In light of disagreement among the Courts 
of Appeals as to the proper application of the limita-
tions period in Title VII disparate-treatment pay cases, 
we granted certiorari.”) (internal citations omitted).  

B.  Given the Number of Baby Boomers Com-
ing into the Medicare Program, this 
Question Recurs Frequently. 

The uneven application of the MSPA impacts the 
nearly 50 million Medicare beneficiaries in this coun-
try.  With the growing Medicare-eligible population, 
this Court’s review should occur now.  Further percola-
tion within the circuits is unnecessary and, indeed, 
harmful. 

Even examining the numbers of beneficiaries in 
just the Sixth and Eleventh Circuits, the split between 
the Bradley court and the court below impacts nearly 
11 million Americans, based on 2011 statistics.14 

Adopting the court of appeals’ interpretation in 
this case will require any of the more than 5,414,183 
Medicare beneficiaries in the Sixth Circuit to litigate 
                                                 
14  The Medicare beneficiaries in the Eleventh Circuit totaled 
5,499,588 (Alabama, 852,740; Georgia, 1,256,047; and Florida, 
3,390,801), whereas there were 5,414,183 in the Sixth Circuit 
(Kentucky, 767,801; Michigan, 1,669,386; Ohio, 1,909,462; and 
Tennessee, 1,067,534).   

See The Henry J. Kaiser Family Foundation, State Health Facts, 
Total Number of Medicare Beneficiaries, 2011, at 
<http://www.statehealthfacts.org/comparemaptable.jsp?ind=290&
cat=6> (last visited Mar. 28, 2012).  
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their cases until final judgment.  These numbers will 
surely rise with the increase in “baby boomers” enter-
ing the Medicare system.  The large number of benefi-
ciaries implicated also counsels in favor of certiorari.  
See, e.g., Estate of Cowart v. Nicklos Drilling Co., 505 
U.S. 469, 475 (1992) (“We granted certiorari because of 
the large number of LHWCA claimants who might be 
affected by the Court of Appeals’ decision.”).   

In addition to the growing number of beneficiaries 
entering the Medicare program, many more beneficiar-
ies will soon be the subject of enforcement and recov-
ery as the MSPA’s new “reporting” requirements are 
implemented.  Section 111 of the Medicare, Medicaid, 
and SCHIP Extension Act of 2007 (MMSEA) created 
new mandatory reporting requirements requiring any 
entity making a settlement, judgment, award, or other 
payment to a Medicare beneficiary to report that pay-
ment to HHS.  MMSEA § 111, Pub. L. No. 110-173, 
121 Stat. 2492, 2497-2500 (codified as 42 U.S.C. 
§§ 1395y(b)(7)-(8)).  Although the statute required re-
porting to begin in 2009, reporting for workers com-
pensation and no fault cases began only in 2011, and 
liability case reporting only began in 2012.  Whereas 
many beneficiary cases once went unreported—and, 
hence, were unknown to the government —those cases 
must now be reported, see id., greatly increasing the 
number of beneficiaries impacted by Medicare’s poli-
cies. 
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C.  The Court of Appeals’ Decision Subverts 
Public Policy. 

In addition to the textual and jurisprudential rea-
sons to interpret the MSPA to require equitable alloca-
tion of the government’s recovery, public policy also 
demands such equitable allocation.  This is so for at 
least two reasons. 

First, the government’s current interpretation of 
the MSPA as prohibiting equitable allocation of set-
tlements in liability cases while permitting equitable 
allocation in workers compensation cases, 42 C.F.R. 
§ 411.47, or under very similar statutory schemes 
prejudices Medicare beneficiaries without statutory 
justification.  As discussed above, the statutory lan-
guage of the MSPA parallels the language of the fed-
eral Medicaid Act interpreted in Ahlborn and the lan-
guage of the MCRA interpreted in Cockerham and 
other decisions.  When the federal government (or 
state agency under Medicaid) pays for medical care for 
which a third-party is liable, the government acquires 
a right to recover for that medical care from that third-
party.  Compare 42 U.S.C. § 1395y(b)(2)(B)(ii) (MSPA), 
with § 1396a(a)(25)(H) (Medicaid), and § 2651(a) 
(MCRA).15  Public policy cannot countenance equitable 

                                                 
15  Under the MSPA: 

[a] primary plan, and an entity that receives payment from a 
primary plan, shall reimburse the appropriate Trust Fund for 
any payment made by the Secretary . . . with respect to an 
item or service if it is demonstrated that such primary plan 
has or had a responsibility to make payment . . . .    

42 U.S.C. § 1395y(b)(2)(B)(ii).  Medicaid provides that:  

to the extent that payment has been made under the State 



34 

  

allocation for the poor (Medicaid), veterans (MCRA), or 
Medicare beneficiaries settling workers compensation 
cases, but not Medicare beneficiaries settling liability 
cases.  Compare 42 U.S.C. § 1395y (MSPA), with 
§ 1396a(a)(25)(H) (Medicaid), § 2651(a) (MCRA); 42 
C.F.R. § 411.47 (Medicare workers compensation).   

Courts interpreting these similarly purposed stat-
utes hold that equitable allocation is required.  And 
even within Medicare, there is no basis to permit equi-
table allocation in workers compensation cases, but 
prohibit such allocation in no-fault (such as auto in-
surance) or liability cases.  Public policy, therefore, 
demands that Medicare beneficiaries settling disputed 
liability cases receive protection—even from the pro-
vider of their public benefit.   

Second, as discussed in greater detail above, equi-
table allocation promotes judicial economy. The gov-
ernment’s willingness to recognize limits on its recov-
ery where a judgment on the merits allocates the un-
derlying claim but not where there is a settlement, 

                                                                                                    
plan for medical assistance in any case where a third party 
has a legal liability to make payment . . . the State is consid-
ered to have acquired the rights of such individual to payment 
by any other party for such health care items or services.   

42 U.S.C. § 1396a(a)(25)(H).  Likewise, § 2651(a) of the MCRA 
states that where the government: 

is authorized or required by law to [provide medical services] 
to a person who is injured or suffers a disease . . . under cir-
cumstances creating a tort liability upon some third person 
. . . the United States shall have a right to recover . . . from 
said third person . . . .   

42 U.S.C. § 2651(a). 
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creates a disincentive for Medicare beneficiaries to set-
tle their claims.  See Ahlborn, 547 U.S. at 288 (“[A] 
rule of absolute priority might preclude settlement in a 
large number of cases, and be unfair to the recipient in 
others.”).  The district court recognized the “dilemma” 
here, noting that “[t]he current law requires an adjudi-
cation on the merits, which is costly.”  App., infra, at 
36a.  In this case, “[w]hile CMS essentially receive[d] 
free representation for the collection of its claim and 
no offset for fault allocation, Plaintiff must pay attor-
ney’s fees and costs for a settlement he perceived to be 
based on an exposure or fault allocation by the settling 
defendant.” Id. at 36a-37a. 

The practical effect of the government’s policy is il-
lustrated here. The district court sympathized with 
Mr. Hadden’s dilemma but nonetheless concluded that, 
if he wanted an allocation of his recovery, he was re-
quired to proceed to trial.  See App., infra, at 36a-37a.  
Such a result cannot be squared with the policy behind 
the Medicare statute, as discussed above.  See supra 
§ II.C. 
IV. THIS CASE IS AN OPTIMAL VEHICLE TO 

CONSIDER THE QUESTION PRESENTED 
The clear circuit split and large number of people 

affected by the split place this case comfortably within 
the Court’s certiorari criteria.  Moreover, this case 
provides an excellent vehicle to decide this important 
question of federal law. 

Certiorari is warranted because this case presents 
a pure question of law, and the circuit split is clear.  
Moreover, the question presented was presented in the 
administrative proceedings (App., infra, at 24a-26a), 
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the district court (id. at 29a-37a), and the court of ap-
peals (id. at 2a-4a). 

Additionally, the question presented is not inter-
locutory and is outcome determinative:  if the court be-
low applied the analysis in Bradley, Mr. Hadden would 
only be liable for a share of the government’s outlay. 

CONCLUSION 
The petition for a writ of certiorari should be 

granted. 
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APPENDIX A 
United States Court of Appeals, 

Sixth Circuit. 
Vernon HADDEN, Plaintiff–Appellant, 

v. 
UNITED STATES of America, Defendant–Appellee. 

No. 09–6072. 
Argued: Oct. 13, 2010. 

Decided and Filed: Nov. 21, 2011. 
 
Before KETHLEDGE and WHITE, Circuit Judges; 
BECKWITH, District Judge.** 

OPINION 
KETHLEDGE, Circuit Judge. 

The statute that governs an issue is usually the one 
to rely upon in arguing it.  Here, the parties agree that 
the Medicare statute governs the extent to which 
Vernon Hadden is obligated to reimburse Medicare for 
certain expenses that it paid on his behalf.  Most of 
Hadden’s arguments, however, concern different stat-
utes with different language than the Medicare provi-
sion that applies here.  The district court thought 
those arguments were beside the point.  So do we; and 
we otherwise think that the Medicare statute itself re-
quires Hadden to reimburse Medicare to the full ex-
                                                 
** The Honorable Sandra S. Beckwith, Senior United States Dis-
trict Judge for the Southern District of Ohio, sitting by designa-
tion. 
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tent that the government advocates.  We therefore af-
firm the judgment of the district court. 

I. 
In August 2004, Hadden was standing near a traf-

fic circle in Kentucky when he was struck by a vehicle 
owned by Pennyrile Rural Electric Cooperative Corpo-
ration.  His medical bills totaled $82,036.17. Medicare 
paid his bills in full, because Hadden is a Medicare 
beneficiary.  Hadden later sued Pennyrile, demanding 
compensation for all of his medical expenses, among 
other damages.  Pennyrile eventually paid Hadden 
$125,000 in exchange for a full release of his claims 
against it. 

What happened next is the subject of this appeal. 
Federal law aims to make Medicare only a “secondary 
payer” as to medical expenses for which some other en-
tity (e.g., a tortfeasor) bears responsibility.  See 42 
U.S.C. § 1395y(b)(2).  Medicare paid Hadden’s ex-
penses nonetheless, pursuant to a provision that al-
lows it to do so if the responsible entity might not pay 
the expenses “promptly[.]” Id. § 1395y(b)(2)(B)(i).  But 
that same provision gives Medicare the right to seek 
“reimbursement” from the responsible entity or the 
beneficiary, if the beneficiary himself later receives a 
payment directly from the responsible entity.  Id. 
§ 1395y(b)(2)(B)(ii), (iii).  That is what happened here: 
Pennyrile made a $125,000 settlement payment to 
Hadden, so Medicare circled back to him and de-
manded reimbursement for its earlier payment of his 
medical expenses.  After subtracting a portion of the 
attorneys’ fees that Hadden himself had paid to obtain 
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the settlement, see 42 C.F.R. § 411.37, Medicare de-
termined that Hadden owed it $62,338.07. 

That amount was likely no surprise to Hadden, 
since he had escrowed exactly $62,000 of his settle-
ment money for the specific purpose of reimbursing 
Medicare.  But he paid the $62,338.07 (plus some in-
terest) under protest nonetheless, arguing that he 
should be required to reimburse Medicare for only 
10%—or about $8,000—of the more than $80,000 of 
expenses that Medicare paid on his behalf.  According 
to Hadden, the accident in which he was injured was 
primarily the fault of an unidentified motorist who had 
caused the Pennyrile truck to swerve into him; that 
motorist was responsible for 90% of Hadden’s dam-
ages, with Pennyrile responsible for only 10%; and 
thus Pennyrile’s payment of $125,000 represented only 
10% of Hadden’s total damages, meaning that it only 
compensated him for 10% of his medical expenses, or 
about $8,000.  The remaining $117,000 or so of the set-
tlement, Hadden says, compensated him for damages 
other than medical expenses (e.g., pain and suffer-
ing)—and was therefore off-limits to Medicare. 

An administrative law judge took a dim view of this 
theory, finding that the plain language of the Medicare 
statute required Hadden to reimburse Medicare the 
full amount that Medicare had demanded.  The ALJ 
also found that the reimbursement was not against 
“equity and good conscience.”  See 42 U.S.C. 
§ 1395gg(c).  The Medicare Appeals Council agreed 
with each of those findings.  Hadden appealed this de-
cision to the district court, which remanded the case 
back to the Appeals Council.  The Appeals Council is-
sued an amended decision in which it again agreed 
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with the ALJ’s findings.  The district court agreed with 
them as well. 

This appeal followed. 
II. 

We review de novo the district court’s dismissal of 
Hadden’s petition.  Ealy v. Comm’r of Soc. Sec., 594 
F.3d 504, 512 (6th Cir. 2010).  In addition, because our 
decision here involves interpretation of a statute ad-
ministered by a federal agency, we review the agency’s 
interpretation under the Chevron standard.  Under 
that standard, if “Congress has directly spoken to the 
precise question at issue” in the text of the statute, we 
give effect to Congress’s answer without regard to any 
divergent answers offered by the agency or anyone 
else.  Chevron, U.S.A., Inc. v. Natural Resources De-
fense Council, Inc., 467 U.S. 837, 842-43, (1984).  But 
“if the statute is silent or ambiguous with respect to 
the specific issue, the question for the court is whether 
the agency’s answer is based on a permissible con-
struction of the statute.”  Id. at 843. 

The parties agree that Pennyrile’s settlement pay-
ment to Hadden gives rise to an obligation on his part 
to reimburse Medicare.  But they dispute whether that 
obligation is limited to the $8,000 that Hadden says 
represented payment for his medical expenses. 

The relevant section of the Medicare statute pro-
vides: 

(2) Medicare secondary payer 
(B) Repayment required 

(ii) Primary plans 
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A primary plan, and an entity that receives pay-
ment from a primary plan, shall reimburse the 
appropriate Trust Fund for any payment made by 
the Secretary under this subchapter with respect 
to an item or service if it is demonstrated that 
such primary plan has or had a responsibility to 
make payment with respect to such item or ser-
vice. . . . 

42 U.S.C. § 1395y(b)(2)(B)(ii) (emphasis added). 
This subsection has additional relevant language, 

but we consider the quoted portion first.  It is undis-
puted that Pennyrile is a “primary plan” and that 
Hadden is an “entity that receive[d] payment from a 
primary plan” within the meaning of this provision.  It 
is also undisputed that Medicare paid for $82,036.17 of 
medical services rendered to Hadden.  Thus, under the 
quoted language, Hadden “shall reimburse” Medicare 
to the same extent that Pennyrile “had a responsibility 
to make payment” with respect to those services. 

The key term here is “responsibility,” since Had-
den’s obligation to reimburse Medicare for its payment 
of his medical expenses is coextensive with Pennyrile’s 
responsibility to pay them.  Hadden’s argument, of 
course, is that (according to him) Pennyrile “had a re-
sponsibility to make payment” for only 10% of his 
medical expenses—i.e., only $8,000 of them—and that 
his reimbursement obligation is thus limited to the 
same extent.  The Ninth Circuit encountered an iden-
tical argument back in 1995 and concluded that § 
1395y(b)(2)(B) was silent as to whether the argument 
was correct.  See Zinman v. Shalala, 67 F.3d 841, 845 
(9th Cir. 1995).  Hence the court turned to the agency’s 
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interpretation of the statute, under which Medicare 
was “entitled to full reimbursement of conditional 
Medicare payments when a beneficiary receives a dis-
counted settlement from a third party.”  Id. at 846.  
The court easily found this interpretation to be rea-
sonable, and thus deferred to it under Chevron.  Id. 

In the meantime, Congress has directly spoken to 
this issue—in a way highly unfavorable to Hadden.  In 
2003, Congress amended § 1395y(b)(2)(B)(ii) to add the 
language in italics below: 

A primary plan, and an entity that receives payment 
from a primary plan, shall reimburse the appropriate 
Trust Fund for any payment made by the Secretary 
under this subchapter with respect to an item or ser-
vice if it is demonstrated that such primary plan has 
or had a responsibility to make payment with respect 
to such item or service.  A primary plan’s responsibil-
ity for such payment may be demonstrated by a 
judgment, a payment conditioned upon the recipient’s 
compromise, waiver, or release (whether or not there 
is a determination or admission of liability) of pay-
ment for items or services included in a claim against 
the primary plan or the primary plan’s insured, or by 
other means. 

Id. (emphasis added). 
The italicized language leaves no room for Had-

den’s argument in this appeal.  As used in 
§ 1395y(b)(2)(B)(ii), “responsibility” is no longer an un-
defined term into which courts might funnel their own 
notions (or Hadden’s) of equitable apportionment.  It is 
instead a term of art, which defines several ways in 
which a primary plan’s “responsibility” can be demon-
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strated for purposes of this section.  We address only 
one of them here: specifically, under 
§ 1395y(b)(2)(B)(ii) as amended, if a beneficiary makes 
a “claim against [a] primary plan[,]” and later receives 
a “payment” from the plan in return for a “release” as 
to that claim, then the plan is deemed “responsib[le]” 
for payment of the “items or services included in” the 
claim.  Id.  Consequently, the scope of the plan’s “re-
sponsibility” for the beneficiary’s medical expenses—
and thus of his own obligation to reimburse Medi-
care—is ultimately defined by the scope of his own 
claim against the third party.  That is true even if the 
beneficiary later “compromise[s]” as to the amount 
owed on the claim, and even if the third party never 
admits liability.  And thus a beneficiary cannot tell a 
third party that it is responsible for all of his medical 
expenses, on the one hand, and later tell Medicare that 
the same party was responsible for only 10% of them, 
on the other. 

That is precisely what Hadden attempts to do here. 
In his claim against Pennyrile, he did not demand that 
it pay for only 10% of the medical expenses that he in-
curred as a result of his accident; he demanded that it 
pay for all of them.  That choice has consequences one 
of which is that Hadden must reimburse Medicare for 
those same expenses.  (To respond briefly to the dis-
sent:  Section 1395y(b)(2)(B)(v) affords the Secretary 
broad discretion to waive Medicare’s right of recovery 
to the extent she sees fit in a particular case.) 

Hadden tries to avoid this conclusion by making 
arguments about statutes other than the one that ap-
plies here.  Specifically, he says that, under the Medi-
cal Care Recovery Act, 42 U.S.C. § 2651(a), and the 
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Medicaid statute, id. § 1396a(a)(25)—both of which are 
undisputedly inapposite—”the government is entitled 
to recover only its proportionate share of a discounted 
settlement.”  Hadden Br. at 13.  And he argues at con-
siderable length that there is “no principled reason” 
not to apply the same limitation to the government’s 
right to reimbursement under the Medicare statute.  
Id. at 18.  So, in his view, we should treat all of the 
statutes the same. 

The argument seriously misconceives our role in 
this case.  Hadden seems to regard statutes merely as 
starting points, from which the courts then develop 
what he calls “federal common law.”  Reply Br. at 14.  
But our task in this case is not to fashion a sort of ju-
dicial string theory, under which we develop universal 
principles that harmonize different statutes with dif-
ferent language.  Our task instead is to apply the 
words of the statute at hand.  Of course, if two statutes 
use the same words in related contexts, the caselaw for 
one statute might be relevant in construing the other.  
But the question whether, as a policy matter, there is 
a principled reason to treat Medicaid beneficiaries dif-
ferently from Medicare ones, is for Congress to decide. 
 What matters for us is that the words that Congress 
used in the Medicare statute are materially different 
from the words it used in the other statutes that Had-
den cites; and that is principled reason enough to in-
terpret them differently. 

The same fallacy underlies Hadden’s reliance on 
the Supreme Court’s decision in Arkansas Department 
of Health and Human Services v. Ahlborn, 547 U.S. 
268 (2006).  Ahlborn applied the Medicaid statute to 
strike down an Arkansas statute that automatically 
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imposed a lien in favor of the state upon settlement 
payments to Medicaid beneficiaries.  Id. at 292.  Had-
den asserts that the Court’s decision “is grounded in 
federal law”—with that much we agree—and that the 
case “stands for the base proposition that a govern-
mental payer is not entitled to recover the full amount 
of its payments if the beneficiary must settle for less 
than his or her total damages.”  Hadden Br. at 23.  
Stated at that level of generality, we disagree.  The 
Supreme Court did not divine principles of universal 
application in Ahlborn.  What it did, rather, was inter-
pret the language of the Medicaid statute.  That lan-
guage limits the state’s right (actually it is the state’s 
obligation) to seek reimbursement from settlement 
proceeds paid to a Medicaid beneficiary.  See id. at 
284-85.  The relevant limitation is that the state can 
seek reimbursement to the extent the settlement payor 
has “legal liability . . . to pay for care and services 
available under the plan [.]” 42 U.S.C. §§ 
1396k(a)(1)(A), 1396a(a)(25)(A).  So “liability” was the 
critical term there; and the Court construed it to mean 
that the state was limited to the portion of the settle-
ment that, per the stipulation of the settling parties, 
represented compensation for medical expenses.  547 
U.S. at 280–81.  That is a natural reading of the term 
“liability,” which indeed has a reasonably precise 
meaning in the law generally.  In contrast, the critical 
term here is “responsibility”—which does not have a 
precise meaning in the law generally, though one 
might expect its meaning to be broader than that of 
“liability.” 

But the compelling point is that Congress specifi-
cally defined the term “responsibility” in the 2003 
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amendments to § 1395y(b)(2)(B)(ii).  It is that defini-
tion, and not the Supreme Court’s construction of a dif-
ferent term in a different statute in Ahlborn, that we 
are bound to apply in this appeal.  And under the 2003 
definition of “responsibility,” Hadden was obligated to 
reimburse Medicare the full amount that it demanded 
of him.  (The same kind of reasoning disposes of Had-
den’s argument that our interpretation of the Medicare 
statute in this case is controlled by our interpretation 
of the Medical Care Recovery Act in Cockerham v. 
Garvin, 768 F.2d 784 (6th Cir. 1985).) 

Hadden’s next argument is that the only means by 
which the government can enforce its right to reim-
bursement under § 1395y(b)(2)(B)(ii) is to bring an ac-
tion under § 1395y(b)(2)(B)(iv).  The latter is a subro-
gation provision, which Hadden says is limited by 
“general subrogation principles,” among which his Ze-
lig-like principle of proportionate recovery makes yet 
another appearance.  But the argument’s premise is 
incorrect.  Clause (iv) is not the only means by which 
the government can enforce its reimbursement rights 
under clause (ii).  To the contrary, the government is 
plainly entitled to enforce those rights under clause 
(iii).  That section provides in relevant part:  “[T]he 
United States may recover under this clause from any 
entity that has received payment from a primary 
plan[.]”  42 U.S.C. § 1395y(b)(2)(B)(iii).  Hadden is un-
disputedly such an “entity.”  The government is there-
fore entitled to recover against Hadden under clause 
(iii), “separate and distinct” from its rights of subroga-
tion under clause (iv).  Zinman, 67 F.3d at 844–45; see 
also Mathis v. Leavitt, 554 F.3d 731, 733 (8th Cir.2009) 
(“Medicare’s right to reimbursement and [ ] Medicare’s 
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subrogation rights. . . . are distinct and independent of 
each other”).  Thus, Medicare’s right to reimbursement 
in this case is not encumbered by any of the subroga-
tion baggage that might (or might not) weigh down an 
action under clause (iv). 

Finally, Hadden argues that the government was 
required to waive Hadden’s reimbursement obligation, 
or at least all but $8,000 of it, on the ground that re-
imbursement here is “against equity and good con-
science.”  42 U.S.C. § 1395gg(c).  In support, Hadden 
contends that the agency considered too narrow a 
range of factors and that its consideration of even 
those factors was “robotic.”  Hadden Br. at 38.  The lat-
ter characterization is simply unfair—the Appeals 
Council gave a careful, reasoned explanation for why a 
waiver of reimbursement was not warranted here—
and the former characterization is inaccurate.  In its 
August 2008 decision, the Council considered a signifi-
cantly broader range of factors than Hadden lets on in 
his brief.  Those included some open-ended ones, such 
as “[t]he degree to which recovery or adjustment would 
cause undue hardship for the beneficiary[.]”  Appeals 
Council Op. at 14 (citing the Medicare Secondary 
Payer Manual, ch. 7, § 50.6.5.2).  Hadden’s basic prob-
lem was that he presented little or no evidence of 
hardship as a result of the reimbursement, and that he 
otherwise retained almost $44,000 of the settlement 
proceeds after reimbursing Medicare.  Suffice it to say 
that we have no basis to disturb the agency’s determi-
nation in this regard.  See 42 U.S.C. § 405(g). 

* * * 
The district court’s judgment is affirmed. 
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HELENE N. WHITE, Circuit Judge (dissenting). 
I respectfully dissent.  The majority concludes that 

the usage of the word “responsibility” in the Medicare 
Secondary Payer Act’s (MSP) recovery provision, 42 
U.S.C. § 1395y(b)(2)(B)(ii), clearly and unambiguously 
dictates that a Medicare recipient’s tort recovery from 
a tortfeasor/primary plan is subject to the Secretary’s 
claim for reimbursement for the entire amount of 
Medicare’s conditional payments to healthcare provid-
ers on behalf of the recipient, without regard to 
whether the tort recovery included full payment for the 
items and services paid for by Medicare.  The majority 
finds this clarity by equating “responsibility” with the 
amount that must be paid; in other words, if a primary 
plan is responsible to any degree with respect to an 
item or service for which Medicare paid, it is responsi-
ble for the entire amount Medicare paid, as is any en-
tity to whom the primary payee made a payment in 
any amount. 

The provision states: 
A primary plan, and an entity that receives 
payment from a primary plan, shall reimburse 
the appropriate Trust Fund for any payment 
made by the Secretary under this subchapter 
with respect to an item or service if it is dem-
onstrated that such primary plan has or had a 
responsibility to make payment with respect to 
such item or service.  A primary plan’s respon-
sibility for such payment may be demonstrated 
by a judgment, a payment conditioned upon the 
recipient’s compromise, waiver, or release 
(whether or not there is a determination or 
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admission of liability) of payment for items or 
services included in a claim against the pri-
mary plan or the primary plan’s insured, or by 
other means.  If reimbursement is not made to 
the appropriate Trust Fund before the expira-
tion of the 60–day period that begins on the 
date notice of, or information related to, a pri-
mary plan’s responsibility for such payment or 
other information is received, the Secretary 
may charge interest (beginning with the date 
on which the notice or other information is re-
ceived) on the amount of the reimbursement 
until reimbursement is made (at a rate deter-
mined by the Secretary in accordance with 
regulations of the Secretary of the Treasury 
applicable to charges for late payments). 

42 U.S.C. § 1395y(b)(2)(B)(ii) (emphasis added). 
If the amended provision does, indeed, address the 

question as the majority contends, the consequence is 
that not only is the Medicare recipient’s recovery sub-
ject to the Secretary’s claim for reimbursement for the 
entire amount paid for medical services, but so too is 
the tortfeasor (primary plan), and health-care provider 
who receives any payment from the primary plan; and 
all three are subject to the Secretary’s independent 
claim for double damages for the full amount paid.  
Further, the statute does not distinguish between set-
tlements and judgments; thus, if the statute mandates 
full recovery, the Secretary’s interpretation of the 
statute—which permits the recipient/payee to retain 
the part of the judgment not representing medical 
costs—is in violation of the express terms of the stat-
ute. 
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Section 1395y(b)(2)(B)(ii) is addressed to the liabil-
ity of the primary plan, which in this case includes the 
tortfeasor.  The provision also applies to “an entity 
that receives payment from a primary plan,” which 
could include a Medicare insured, as in this case, or a 
medical provider that has received a payment.  Thus, 
all three entities, the primary plan, the Medicare re-
cipient and the health-care provider, are subject to the 
same provision.  Further as noted, demonstrated re-
sponsibility includes a judgment and a settlement that 
includes a release. 

The majority concludes that if it is demonstrated 
that the primary plan had a responsibility to make 
payment with respect to an item or service paid for by 
Medicare, then the primary plan or an entity receiving 
payment from the primary plan is liable to the Secre-
tary for the full amount the Secretary paid with re-
spect to the item or service, without regard to the ex-
tent of the primary plan’s liability or the amount paid 
to the entity receiving payment from the primary plan. 
 Having so found, the majority does not explain the 
statutory basis for limiting the Secretary’s recovery to 
the settlement amount paid to the recipient by the 
tortfeasor.  If the provision means what the majority 
says it means, i.e., responsibility means full responsi-
bility for the item or service, then a tortfeasor who set-
tles for less than the amount paid by Medicare is liable 
to the Secretary for the difference, regardless of the 
extent of the tortfeasor’s liability for the injuries with 
respect to which the medical expenses were incurred.  
Consequently, if Pennyrile had paid Hadden $22,000, 
it would still be liable to the Secretary for the remain-
ing $60,000.  And, if Medicare had paid $250,000 in 
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medical costs, Pennyrile would be liable to the Secre-
tary for the full amount.  And, in this case, the Secre-
tary could have sued Pennyrile for the balance of its 
conditional payments as well as Hadden.1  

Similarly, under the majority’s interpretation of 
“responsibility,” a health-care provider receiving par-
tial payment from a tortfeasor/primary plan is re-
quired to reimburse the Secretary for the entire 
amount received from Medicare under section 
1395y(b)(2)(B)(i), the conditional payment provision, 
regardless of the amount received from the tortfea-
sor/primary plan.  One might respond that in inter-
preting the statute, we must avoid an absurd result, 
and requiring the health-care provider to reimburse 
the Secretary in excess of the amount received is an 
absurd result.  That may be so, but some would argue 
that requiring a severely injured Medicare recipient to 
repay the Secretary in full even if it means handing 
over the entire tort settlement is equally absurd. 

In contrast to the majority, I conclude the MSP is 
silent with regard to the issue before us.  The “demon-
strated responsibility” clause was recently discussed in 
this Court’s opinion in Bio–Medical Applications of 
Tennessee, Inc. v. Central States Southeast & South-
west Areas Health & Welfare Fund, 656 F.3d 277, 289–
90 (6th Cir. 2011), which explained that the clause was 
added in response to the federal courts’ rejection of the 
Secretary’s attempts to collect from tortfeasors under 
section 1395y(b)(2)(B)(ii) and (iii).  The provision was 
                                                 
1  Any indemnity agreement that might be included in the tortfea-
sor’s settlement agreement with the injured party is beside the 
point. 
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intended to make clear that tortfeasors are primary 
plans subject to the Secretary’s reimbursement claims 
as long as their liability is demonstrated by some 
means, including by judgment or settlement.  I do not 
read this amendment as addressing the amount of re-
imbursement due.  It is silent on the issue and does 
not purport to address it.  Historically, Medicare was 
primary to all coverage except worker’s compensation 
coverage.  Gradually, Congress made other forms of 
medical coverage primary.  With the exception of li-
ability insurance, the basis of liability for all sources of 
payment primary to Medicare was contractual, and the 
extent of the liability was based on contract, not on the 
amount Medicare happened to pay. 

The concept of demonstrated responsibility arises 
from the redrafting of the statute to accommodate the 
Congressional intent that tortfeasors be regarded as 
primary payors.  When tortfeasors pay, Medicare must 
be reimbursed.  It does not follow that Medicare must 
be reimbursed in an amount greater than it would be 
reimbursed if the primary payor were a health-care 
insurance company.  Nor does it follow that a tort vic-
tim insured by Medicare, who has paid a premium for 
that coverage, should receive a smaller share of a tort-
recovery, or none at all, because the person happened 
to be insured by Medicare, rather than another health-
insurance provider with a subrogation clause.  These 
observations are not addressed to public policy; rather 
they are addressed to the history of Medicare in the 
context that the MPA does not speak to the amount of 
reimbursement. 

Chevron deference is not the answer to the MPA’s 
silence.  When reviewing an agency’s interpretation of 



 
 

 

17a 

 

a statute that it administers, courts typically use the 
two-step process outlined in Chevron, U.S.A., Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984).  Under this framework, if “Congress has di-
rectly spoken to the precise question at issue[,] . . . the 
court, as well as the agency, must give effect to the 
unambiguously expressed intent of Congress.”  Id. at 
842-43.  By contrast, if “the statute is silent or am-
biguous with respect to the specific issue, the question 
for the court is whether the agency’s answer is based 
on a permissible construction of the statute.” Id. at 
843. An agency’s interpretation of a statute, as ex-
pressed in a regulation, is entitled to deference unless 
it is “arbitrary, capricious, or manifestly contrary to 
the statute.”  Id. at 844. 

Medicare regulations interpret 42 U.S.C. 
§ 1395y(b)(2)(B)(ii) to allow CMS to obtain full reim-
bursement of conditional payments from a judgment or 
settlement obtained by the beneficiary against his or 
her tortfeasor(s).  See 42 C.F.R. §§ 411.24(c), 411.37(c). 
 As observed by the majority, in Zinman v. Shalala, 67 
F.3d 841, 843 (9th Cir. 1995), the Ninth Circuit upheld 
the regulations as “a rational construction of the stat-
ute[, which] is also consistent with the statute’s pur-
pose.”  I do not find this single case persuasive.  Fur-
ther, the case preceded the enactment of the language 
at issue here. 

The instant case further differs from Zinman in 
that Hadden does not challenge the Medicare regula-
tions, but CMS’s policy to apply principles of equitable 
allocation only in cases where the beneficiary’s claim 
for damages is adjudicated on the merits.  This rule is 
contained in the MSP Manual, which does not com-
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mand the same level of deference as agency regula-
tions.  As the Supreme Court explained in Christensen 
v. Harris County, 

[Agency] Interpretations [of an ambiguous statute] 
such as those in opinion letters—like interpretations 
contained in policy statements, agency manuals, and 
enforcement guidelines, all of which lack the force of 
law—do not warrant Chevron-style deference.  In-
stead, interpretations contained in formats such as 
opinion letters are “entitled to respect” under our de-
cision in Skidmore v. Swift & Co., 323 U.S. 134, 140 
(1944), but only to the extent that those interpreta-
tions have the “power to persuade,” ibid. 

529 U.S. 576, 587 (2000) (emphasis added) (other cita-
tions omitted); see also Battle Creek Health Sys. v. 
Leavitt, 498 F.3d 401, 409 (6th Cir. 2007).  The MSP 
Manual is not the product of formal, notice-and-
comment rulemaking and, as such, the deference it en-
joys hinges on its ability to persuade this Panel of the 
advantage of treating discounted settlements differ-
ently from adjudications on the merits.  See Bank of 
N.Y. v. Janowick, 470 F.3d 264, 269 (6th Cir. 2006). 

CMS’s arguments in support of its policy are 
largely culled from the Ninth Circuit’s opinion in Zin-
man.  In particular, CMS argues, “[a]pportionment of 
Medicare’s recovery in tort cases would either require 
a factfinding process to determine actual damages or 
would place Medicare at the mercy of a victim’s or per-
sonal injury attorney’s estimate of damages.”  Zinman, 
67 F.3d at 846 (quoted in CMS Br. at 12-13).  There is 
undoubtedly a risk that settling parties in tort claims 
that involve medical expenses paid by Medicare could 
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manipulate the proportions of each category of dam-
ages and leave Medicare with the smallest slice of the 
pie.2  However, the Supreme Court considered and 
unanimously rejected this very argument in Ahlborn, 
stating: 

                                                 
2  Medicare’s position in this case contradicts its behavior in other 
secondary-payer claims.  For instance, CMS regularly reviews and 
approves settlements in workers’ compensation cases involving 
future medical expenses.  Settlements and awards in workers’ 
compensation cases frequently include a provision for future 
medical expenses, i.e., expenses incurred after the settlement or 
award is finalized.  The MSP makes Medicare the secondary payer 
for such future expenses as well, and CMS has the authority to 
disregard a settlement if it appears to shift the costs of the in-
jured’s future treatment onto Medicare.  See generally Norma S. 
Schmidt, Note: The King Kong Contingent: Should the Medicare 
Secondary Payer Statute Reach to Future Medical Expenses in 
Personal Injury Cases, 68 U. Pitt. L. Rev. 469, 476-78 (Winter 
2006).  The parties to a workers’ compensation claim typically en-
ter into a Medicare Set-aside Arrangement (“MSA”) in which “a 
portion of the settlement is ‘set aside’ and applied specifically to 
future medical expenses which would otherwise be covered by 
Medicare.”  Id. at 477-78.  Before finalizing their settlement, the 
parties can request that CMS review and approve the MSA 
amount.  Id. at 478.  This system “eliminates the risk of a future 
denial of Medicare benefits, and assures the parties that Medi-
care’s interests have been reasonably considered.”  Id.  MSAs have 
become “standard practice for addressing Medicare’s interests in 
workers’ compensation settlements.”  Id. (internal quotation 
marks and citation omitted).  This system has its drawbacks, no-
tably the difficulty of estimating future healthcare expenses and 
the added delay of obtaining CMS’s approval of MSA proposals 
before settlements can be finalized, but CMS has taken steps to 
make the MSA-approval process more efficient.  Id. at 482.  In any 
case, this example shows that CMS need not be “at the mercy” of 
the victim’s estimate of his damages in cases like this one. 
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ADHS’ and the United States’ alternative argument 
that a rule of full reimbursement is needed generally 
to avoid the risk of settlement manipulation is more 
colorable, but ultimately also unpersuasive.  The is-
sue is not, of course, squarely presented here; ADHS 
has stipulated that only $35,581.47 of Ahlborn’s set-
tlement proceeds properly are designated as pay-
ments for medical costs.   Even in the absence of such 
a postsettlement agreement, though, the risk that 
parties to a tort suit will allocate away the State’s in-
terest can be avoided either by obtaining the State’s 
advance agreement to an allocation or, if necessary, 
by submitting the matter to a court for decision.  For 
just as there are risks in underestimating the value 
of readily calculable damages in settlement negotia-
tions, so also is there a countervailing concern that a 
rule of absolute priority might preclude settlement in 
a large number of cases, and be unfair to the recipi-
ent in others. 

Arkansas Dep’t of Health & Human Servs. v. Ahlborn, 
547 U.S. 268, 288 (2006) (footnotes omitted) (emphasis 
added).  The majority correctly observes that Ahlborn 
involves a different statute with different terminology. 
 However, that distinction has no bearing on the Su-
preme Court’s reasoning in this regard, which ad-
dresses the asserted policy behind the distinction be-
tween amounts recovered through settlement and 
amounts recovered after trial, the same distinction 
drawn in the Manual. 

Further, notwithstanding that a different statute is 
involved, the Court’s discussion in Ahlborn sheds light 
on the Court’s view of the arguments put forth by the 
Zinman court in support of the Regulations.  The 
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Court recognized the negative effect of Arkansas’s pol-
icy for recovering Medicaid costs on settlements be-
tween beneficiaries and tortfeasors.  The policy at is-
sue here similarly discourages settlements and may 
ultimately hinder CMS’s efforts to recover conditional 
Medicare payments.  See generally Rick Swedloff, 
Can’t Settle, Can’t Sue: How Congress Stole Tort 
Remedies from Medicare Beneficiaries, 41 AKRON L. 
REV. 557, 599–602 (2008); Nicole Miklos, Note:  Giving 
an Inch, Then Taking a Mile: How the Government’s 
Unrestricted Recovery of Conditional Medicare Pay-
ments Destroys Plaintiffs’ Chances at Compensation 
Through the Tort System, 84 ST. JOHN’S L. REV. 305 
(Winter 2010). 
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APPENDIX B 
Vernon Hadden, Plaintiff v. United States of Amer-

ica, Defendant 
Case no.: 1:08-cv-10 

 
United States District Court for the Western Dis-

trict of Kentucky, Bowling Green Division 
 

August 6, 2009, Filed 
 
Thomas B. Russell, Chief Judge. 

MEMORANDUM OPINION 
This matter is before the Court upon Plaintiff’s pe-

tition for review of an administrative determination of 
the Department of Health and Human Services.  Briefs 
have been submitted by both parties (Docket # 20,21).  
This matter is now ripe for adjudication.  For the rea-
sons that follow, Plaintiff’s petition is DISMISSED. 

BACKGROUND 
Plaintiff Vernon Hadden appeals the administra-

tive decision of the Department of Health and Human 
Services denying his request for a waiver of recovery of 
a conditional payment made by Medicare for his medi-
cal expenses.  On August 24, 2004, Plaintiff was se-
verely injured when he was struck by a public utility 
vehicle in Todd, Kentucky.  The vehicle, owned by 
Pennyrile Rural Electric Cooperative Corporation 
(“Pennyrile”), veered leftward and struck Plaintiff, a 
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pedestrian, when an unidentified motorist ran a stop 
sign.  Plaintiff settled his claims against Pennyrile and 
its driver for $ 125,000, in addition to receiving $ 
10,000 in Kentucky basic reparations benefits.  Under 
the terms of a release/indemnity agreement, Plaintiff 
agreed to pay and satisfy all medical expenses, liens, 
and/or claims related to the incident. 

Plaintiff’s medical expenses were conditionally paid 
for by Medicare pursuant to the Social Security Act, 42 
U.S.C. § 1395 et seq.  Under the Medicare Secondary 
Payer Act, the Administrator of the Centers for Medi-
care & Medicaid Services (“CMS”) has a statutory 
right of recovery of conditional payments made by 
Medicare where a payment has been made under li-
ability or no-fault insurance.  42 U.S.C. § 1395y(b)(2).  
CMS assessed Plaintiff’s conditional payment in the 
amount of $ 62,338.07 and sought recovery pursuant to 
42 C.F.R. § 411.23.  In total, Plaintiff submitted pay-
ments to CMS for $ 64,252.37.1 

On May 10, 2005, Plaintiff sent a letter to CMS re-
questing a “complete waiver of any Medicare subroga-
tion claim.”  Plaintiff argued that a reasonable fault 
allocation would be ten percent for Pennyrile and 
ninety percent for the unidentified motorist under 
Kentucky comparative fault principles.  Therefore, he 
argued, “CMS could expect to recover no more than ten 
percent of the total principle amount of any Medicare 
subrogation claim.”  CMS treated Plaintiff’s request as 
one for compromise under 42 C.F.R. § 401.613(c)(2). 
                                                 
1  This amount reflects the addition of accrued interest since 
Plaintiff did not repay the debt in full within sixty days of the 
original demand. 42 C.F.R. § 411.24(m). 
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On November 10, 2005, CMS denied the request 
based on its determination that Plaintiff’s claim did 
not meet the criteria for compromise under 42 C.F.R. 
§ 401.613(c)(2).  On November 15, 2005, Plaintiff re-
quested reconsideration of the denial.  CMS upheld the 
denial and informed Plaintiff that there was no right 
to appeal the compromise determination. 

Plaintiff then requested a waiver of recovery.  As 
justification for the waiver, Plaintiff argued that the 
recovery should be reduced to ten percent of the prin-
cipal amount based on equitable and comparative fault 
principles, or alternatively, the recovery should be 
waived in its entirety because Plaintiff was not made 
whole with respect to the underlying tort claim.  On 
March 15, 2006, CMS denied Plaintiff’s request.  On 
May 24, 2006, CMS denied Plaintiff’s request for re-
consideration.  CMS explained its decision as follows: 

[A]fter examining all the facts and evidence, 
we find no basis for setting aside or amending 
our initial determination on your waiver re-
quest.  There were no documented out of 
pocket expenses submitted related to the acci-
dent and your client’s financial hardship ap-
pears to have existed prior to the accident. . . . 
 It has not been proven that repaying Medicare 
in full puts your client in a worse position than 
before the accident or deprives him of money 
needed to meet ordinary and necessary living 
expenses. 

Plaintiff appealed the decision.  Upon a review of 
the administrative record, a Medicare Qualified Inde-
pendent Contractor (“QIC”) returned a decision in fa-
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vor of CMS.  Plaintiff was informed that he could ap-
peal the QIC’s decision to an Administrative Law 
Judge (“ALJ”). 

Plaintiff appealed and a hearing was held on Janu-
ary 24, 2007.  The ALJ issued an opinion finding in fa-
vor of CMS.  The ALJ held that “[t]here is no statu-
tory, regulatory, or policy basis to reduce or waive the 
overpayment.  The equitable arguments proposed by 
[Plaintiff] are beyond the plain language of the statute, 
regulations and policy, and there is no reason to go be-
yond that plain language.”  Plaintiff appealed the 
ALJ’s decision to the Medicare Appeals Council (the 
“Council”).  On January 9, 2008, the Council adopted 
the ALJ’s decision. 

On January 22, 2008, Plaintiff filed the present ac-
tion in federal court, claiming that the United States 
“misapplied statutes, regulations and rules regarding 
subrogation, and plaintiff has suffered loss as a re-
sult.”  On April 7, 2008, the Court remanded the case 
to the Secretary of Department of Health and Human 
Services pursuant to 42 U.S.C. § 405(g). 

On August 28, 2008, the Council issued an 
amended decision finding no merit to Plaintiff’s argu-
ment that the amount of recovery should be reduced to 
ten percent of the principal amount based on Kentucky 
comparative fault principles.  Citing the Medicare Sec-
ondary Payer Manual, the Council explained that 
“Medicare policy requires recovering payments from 
liability awards or settlements, whether the settle-
ment arises from a personal injury action or a survivor 
action, without regard to how the settlement agree-
ment stipulates disbursement should be made.”  The 
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Council held that it would not reduce the recovery 
amount because Medicare recognizes allocations of li-
ability payments only when payment is based on a 
court order or adjudged on the merits of the case and, 
in this instance, payment was based on a settlement.  
Furthermore, the Council found that “the allocation of 
liability in this case is speculative since it was not de-
termined by a judge or jury.”  The Council also held 
that Medicare does not recognize the “make whole” 
doctrine.  The Council explained that Plaintiff had 
submitted no evidence demonstrating that the recov-
ery would cause undue hardship, that he had changed 
his position to his detriment because of the recovery, 
or that he had been put in a worse position than before 
the accident.  For these reasons, the Council deter-
mined that the recovery would not be against equity 
and good conscience and affirmed the ALJ’s decision 
denying Plaintiff’s waiver request. 

STANDARD 
A district court reviews a final decision of the Sec-

retary of the Department of Health and Human Ser-
vices pursuant to 42 U.S.C. § 405(g). 42 U.S.C. 
§ 1395ff(b)(1)(A).  The findings of the Secretary are 
conclusive “if supported by substantial evidence.”  42 
U.S.C. § 405(g).  “Substantial evidence is more than a 
scintilla of evidence but less than a preponderance and 
is such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.”  
McClanahan v. Comm’r of Social Sec., 474 F.3d 830, 
833 (6th Cir. 2006) (quoting Besaw v. Sec’y of Health 
and Human Servs., 966 F.2d 1028, 1030 (6th Cir. 
1992).  In determining whether substantial evidence 
exists, the court must examine the entire administra-
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tive record as a whole. Workman v. Comm’r of Social 
Sec., 105 Fed. Appx. 794, 2004 WL 1745782, at *4 (6th 
Cir. 2004). 

DISCUSSION 
Upon request, CMS may waive recovery of condi-

tional payments made by Medicare.  See 20 C.F.R. 
§ 404.506.  Under the Social Security Act, waiver of 
recovery may be granted where (1) a claimant is with-
out fault and (2) recovery would either defeat the pur-
poses of Title II or would be against equity and good 
conscience.  42 U.S.C. § 404(b).  A recovery would de-
feat the purposes of Title II if it caused the claimant to 
suffer financial hardship by depriving him “of income 
required for ordinary and necessary living expenses.”  
20 C.F.R. § 404.508.  A recovery would be against eq-
uity and good conscience if the claimant (1) changed 
his position for the worse or relinquished a valuable 
right because of reliance upon a notice that a payment 
would be made or because of the overpayment itself; or 
(2) was living in a separate household from the over-
paid person at the time of the overpayment and did not 
receive the over-payment.  Id. at § 404.509(a).  The 
claimant’s “financial circumstances are not material to 
a finding of against equity and good conscience.”  Id. at 
§ 404.509(b). 

Here, it is undisputed that Plaintiff is without 
fault.  While not particularly clear, the Court under-
stands Plaintiff’s brief to present two arguments for 
why the relevant regulations were misapplied in this 
case, making any recovery against equity and good 
conscience.  First, Plaintiff argues that the recovery 
should be reduced based on equitable allocation prin-
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ciples.  Second, Plaintiff argues that the recovery 
should be waived in its entirety under the “made 
whole” doctrine.  Plaintiff does not argue that the re-
covery would defeat the purposes of Title II. 

I.   Equitable Allocation  
Plaintiff cites several cases in support of his argu-

ment that the recovery should be reduced based on eq-
uitable allocation principles. 

First, Plaintiff finds an “analogous situation” in the 
Supreme Court’s decision in Arkansas Department of 
Health and Human Services v. Ahlborn, 547 U.S. 268, 
(2006).  In Ahlborn, a Medicaid recipient injured in a 
car accident brought suit when the Arkansas Depart-
ment of Health and Human Services (“ADHS”) placed 
a lien on the proceeds of her settlement with the tort-
feastor for more than the cost of her medical expenses. 
 Id. at 274.  By state law, ADHS was entitled to re-
cover the entirety of the costs it paid on a Medicaid re-
cipient’s behalf, not just the amount paid for medical 
expenses.  Id. at 278.  The Supreme Court determined 
that the Arkansas law was unenforceable because it 
conflicted with federal law that placed express limits 
on a state’s power to pursue recovery of funds it paid 
on behalf of a recipient.  Id. at 283 (citing 42 U.S.C. §§ 
1396a(a)(18), 1396p). 

The Court finds no analogous situation between 
Ahlborn and the present case.  First, Medicaid is a fed-
erally-funded, state-administered program.  Id. at 275; 
see also 42 U.S.C. § 1396 et seq.  Thus, recovery for 
Medicaid payments is governed by state law within the 
confines of federal parameters.  547 U.S. at 283-84. In 
contrast, Medicare payments are governed completely 
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by federal law.  See 42 U.S.C. § 1395 et seq.  More im-
portantly, the brief discussion of subrogation rights in 
the Ahlborn decision is dicta and in the context of an 
Arkansas law that the Supreme Court found unen-
forceable.  See 547 U.S. at 278-79 (discussing a deci-
sion by the Arkansas Supreme Court finding that 
ADHS’s ability to recoup Medicaid payments from 
third parties or recipients was not restricted by equi-
table subrogation principles). Contrary to Plaintiff’s 
assertion, the Ahlborn decision does not stand for the 
proposition that “Medicaid’s subrogation recovery for 
medical expenses paid should be pro-rated” or that 
comparative fault principles should be taken into ac-
count in determining the amount of recovery.  For 
these reasons, the Court finds that Plaintiff’s reliance 
on Ahlborn is without merit. 

Next, Plaintiff cites to the Ninth Circuit’s decision 
in Quinlivan v. Sullivan, 916 F.2d 524 (9th Cir. 1990). 
 In Quinlivan, a disabled convicted felon requested a 
waiver of the Social Security Administration’s recovery 
of disability benefits he received while in prison de-
spite an amendment to the Social Security Act prohib-
iting payment of disability benefits to incarcerated fel-
ons.  916 F.2d at 525.  The question before the Ninth 
Circuit was whether the Secretary’s definition of “eq-
uity and good conscience,” limited by regulation to 
whether the claimant had  changed his position for the 
worse or relinquished a valuable right based on reli-
ance or was living in a separate household from the 
overpaid person and did not receive the overpayment, 
20 C.F.R. § 404.509, was unreasonably narrow.  Id. 

Interpreting the waiver provision, 42 U.S.C. 
§ 404(b), the Ninth Circuit held that requiring the 
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plaintiff to repay the overpayment would be against 
equity and good conscience.  916 F.2d at 526.  The 
court found that the legislative history of § 404(b) 
demonstrated that Congress intended to broaden the 
availability of waivers.  Id.  Therefore, the definition of 
equity and good con-science “cannot be limited to the 
three narrow definitions set forth in the Secretary’s 
regulation.”  Id. at 527.  The court explained: 

 Congress intended a broad concept of fairness 
to apply to waiver requests, one that reflects 
the ordinary meaning of the statutory lan-
guage and takes into account the facts and cir-
cumstances of each case. . . .  It is unfair to 
have expected Quinlivan to hold the funds for 
more than two years after his release, without 
any prospect of steady income and with eligi-
bility for general assistance dependent on his 
level of assets.  Given this unusual set of  cir-
cumstances, we conclude that requiring 
Quinlivan to repay the funds now would be 
against equity and good conscience as that 
phrase is commonly understood. 

Id. 
While the Quinlivan decision does not lend direct 

support for Plaintiff’s equitable allocation argument, it 
does lend support for a broad reading of the definition 
of “equity and good conscience” under the waiver pro-
vision.  The Secretary responds that Quinlivan is dis-
tinguishable from the present case in that Plaintiff has 
presented no evidence to support his argument that 
full recovery would be against equity and good con-
science.  Indeed, the Council found in its amended de-
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cision that “appellant has not supplied any information 
regarding his financial situation such as income, ex-
penses, any additional resources, or a monthly budget. 
 Further, after repaying Medicare in full and deducting 
attorney’s fees, the appellant retains $43,647.58 of the 
settlement proceeds.” 

Even if the Court were to adopt the broad definition 
of “equity and good conscience” articulated in the 
Quinlivan decision, Plaintiff has argued no facts nor 
presented any evidence to support a finding of unusual 
circumstances warranting a waiver.  The court in 
Quinlivan acknowledged that a broad definition of 
“equity and good conscience” “does not mean that 
whenever an individual is found to be without fault, it 
necessarily follows that waiver is appropriate.”  916 
F.2d at 527.  Having reviewed the record, the Court 
finds that Plaintiff has failed to establish that requir-
ing him to pay the full recovery would be against eq-
uity and good conscience. 

Plaintiff also relies on In re Dow Corning Corpora-
tion, 250 B.R. 298 (Bankr. E.D. Mich. 2000), in making 
his equitable allocation argument.  In re Dow Corning, 
a bankruptcy case, involved Dow Corning’s challenge 
to a number of proofs of claim filed by the United 
States on behalf of four federal agencies, including the 
Health Care Financing Administration (“HCFA”), 
which based its claim on the Medicare Secondary 
Payer Act.  250 B.R. at 307.  The original proof of claim 
filed on behalf of HCFA sought reimbursement for an 
unstated amount of Medicare payments for medical 
care provided to 10,879 unidentified individuals for al-
legedly defective breast implants manufactured by 
Dow Corning.  Id.  Dow Corning argued that the proof 
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of claim should be disallowed as a matter of law be-
cause it was insufficiently documented.  Id. at 322.  As 
an example, Dow Corning pointed to the fact that the 
United States had not established tort liability, i.e. 
that the Dow Corning product was the one used by the 
Medicare beneficiaries who suffered injuries.  Id.  The 
United States responded that it did not have to estab-
lish tort liability because Dow Corning’s reorganiza-
tion contained an settlement offer to breast implant 
claimants.  Id. at 340-41.  Thus, the United States ar-
gued that the settlement was an acknowledgment by 
Dow Corning that it was required or responsible for 
the Medicare payments in question.  Id. at 341. 

The bankruptcy court rejected the United States’ 
settlement argument, explaining that the fact that 
Dow Corning planned to settle with claimants in no 
way acknowledged liability on its part.  Id. (citing 
Romstadt v. Allstate Ins. Co., 59 F.3d 608, 615 (6th 
Cir. 1995)).  In a comprehensive analysis, the court 
then went on to ex-plain how the United States’ claim 
was essentially one for subrogation: 

 [T]he [Medicare Secondary Payer Act] pro-
vides the Government with an independent 
right to bring a direct claim against a liability 
insurer that is potentially “required or respon-
sible” for the Medicare payment in question.  
And when the defendant is a liability insurer 
the claim will be founded upon tort law and 
the tort in question will be the one allegedly 
committed by the insured against the Medi-
care beneficiary.  To prevail, the Government 
must step into the shoes of the Medicare bene-
ficiary and establish the tort.  If the benefici-
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ary were to initiate the action, it would be gov-
erned by the tort law of the applicable state 
law.  Because the Government’s claim will be 
premised upon this same tort, it too will be 
governed by the tort law of the applicable 
state. 

Id. at 342.  Thus, the bankruptcy court found that for 
the United States to prevail on its proof of claim, it 
would have to first establish liability under the sub-
stantive law of the applicable state.  Id. at 346. 

The Court understands Plaintiff’s argument to be 
that because the bankruptcy court in In re Dow Corn-
ing found the United States’ action under 42 U.S.C. § 
1395y(b)(2) to essentially be one for subrogation gov-
erned by state law, then CMS should likewise take 
into consideration state law equitable allocation prin-
ciples in determining whether and to what extent a re-
covery can be sought against Plaintiff in this case.  
However, Plaintiff’s understanding  of In re Dow Corn-
ing is misplaced. 

The bankruptcy court in In re Dow Corning is cor-
rect that for there to be a cause of action for recovery 
there must first be some underlying claim.  This is be-
cause there can be no recovery under the Medicare 
Secondary Payer Act where there is no primary payer, 
i.e. liability insurer, that allows for Medicare to act as 
a secondary payer.  See 42 U.S.C. § 1395y(b)(2).  The 
bankruptcy court is also correct that whatever the un-
derlying claim is, it is governed by state law.  This is 
because an underlying claim, most often involving an 
injured plaintiff and tortfeasor, is adjudicated under 
state common law.  In fact, CMS policy recognizes the 
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role of the court in resolving underlying claims since it 
limits its right of recovery where a court order or adju-
dication on the merits allocates the underlying claim.  
See Medicare Secondary Payer Manual, ch. 7, § 50.4.4. 
2 

In contrast, CMS policy specifically provides that it 
will recover “payments from liability awards or settle-
ments, whether the settlement arises from a personal 
injury action or a survivor action, without regard to 
how the settlement agreement stipulates disburse-
ment should be made.”  Medicare Secondary Payer 
Manual, Ch. 7, § 50.4.4. 

The complex issue decided by the bankruptcy court 
in In re Dow Corning was whether the United States 
could bring an independent and subrogatory claim un-
der the Medicare Secondary Payer Act.  250 B.R. at 
342.  After discussing a plethora of case law on the 
subject, the bankruptcy court ultimately determined 
that the United States could bring an independent and 
subrogatory claim.  Id. at 343-44.  It was in this con-
text that the bankruptcy court determined that be-
cause the United States had an independent and sub-
rogatory claim, and was effectively acting as a primary 
payer seeking subrogation from a tortfeastor, it would 
have to establish an underlying tort claim under state 
law before it could receive subrogation. 

The Court expresses no opinion regarding the valid-
ity of the bankruptcy court’s determination in In re 
Dow Corning.  However, the Court does find that the 
decision of the bankruptcy court in In re Dow Corning 
has nothing to do with the present case.  This is not a 
situation where the United States seeks to bring its 



 
 

 

35a 

 

own direct action against an alleged tortfeasor as a 
primary payer.  The primary payer in this case is the 
insurer who paid $ 125,000 to Plaintiff pursuant to the 
settlement agreement between Plaintiff and Pennyrile. 
 More importantly, the underlying claim in this case 
was not adjudicated on the merits; it was settled.  In 
other words, had Plaintiff wanted equitable allocation 
and subrogation principles to apply in this case, then 
he should have proceeded to trial on the merits of his 
tort claim in state court.  Finally, the In re Dow Corn-
ing decision does not address the waiver provision, nor 
does it have any bearing on Plaintiff’s equity and good 
conscience argument.  For these reasons, the Court 
finds that Plaintiff’s reliance on In re Dow Corning is 
without merit. 

As the Council explained in its amended decision, 
any allocation of liability proposed by Plaintiff would 
be purely speculative.  Plaintiff has offered no evidence 
demonstrating that recovery is against equity and good 
conscience.  There is no evidence in the record, nor 
does Plaintiff argue, that the repayment would cause 
him undue hardship or that he changed his position for 
the worse or relinquished a valuable right because of 
the repayment.  In addition, the case law cited by 
Plaintiff does not support his argument.  For these 
reasons, the Court concludes that the findings of the 
Secretary are supported by substantial evidence. 

II.  Made Whole Doctrine  
Plaintiff also states that any recovery should be 

waived under the “made whole” doctrine.  However, in 
his brief Plaintiff fails to expound upon the “made 
whole” doctrine.  He cites no statutory, regulatory, or 
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case law in support of it, nor does he explain how it 
demonstrates that any recovery by CMS would be 
against equity and good conscience. 

Plaintiff filed the same brief throughout the appel-
late process.  In its amended decision, the Council held 
that Medicare does not recognize the “made whole” 
doctrine.  As Plaintiff has cited no legal authority in 
support of the “made whole” doctrine, nor has he ex-
plained its application in this case, the Court must 
conclude that the findings of the Secretary are sup-
ported by substantial evidence. 

Current regulations and law compel the Court’s de-
cision.  Nonetheless, the Court is not unsympathetic to 
the dilemma facing Plaintiff and his counsel.  The cur-
rent law requires an adjudication on the merits, which 
is costly.  While CMS essentially receives free repre-
sentation for the collection of its claim and no offset for 
a fault allocation, Plaintiff must pay attorney’s fees 
and costs for a settlement he perceived to be based on 
an exposure or fault allocation by the settling defen-
dant.  Nevertheless, the Court believes that its deci-
sion is correct based on the current status of the law. 

 
CONCLUSION 

For the foregoing reasons, the decision of the De-
partment of Health and Human Services is upheld. 
The herein action is DISMISSED with prejudice. 

An appropriate order shall follow. 
 
 



 
 

 

37a 

 

/s/ Thomas B. Russell 
Thomas B. Russell  
Chief Judge, U.S. District Court 
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APPENDIX C 
[Entered January 6, 2012] 

No. 09-6072 
UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 
 
VERNON HADDEN, 
Plaintiff-Appellant, 
v. 
UNITED STATES OF AMERICA, 
Defendant-Appellee. 

O R D E R 
BEFORE: KETHLEDGE and WHITE, Circuit Judges; 
and BECKWITH, District Judge.* 

The court having received a petition for rehearing 
en banc, and the petition having been circulated not 
only to the original panel members but also to all other 
active judges of this court, and no judge of this court 
having requested a vote on the suggestion for rehear-
ing en banc, the petition for rehearing has been re-
ferred to the original panel. 

The panel has further reviewed the petition for re-
hearing and concludes that the issues raised in the pe-

                                                 
* Hon. Sandra S. Beckwith, Senior United States District Judge 
for the Southern District of Ohio, sitting by designation. 
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tition were fully considered upon the original submis-
sion and decision of the case. 

Accordingly, the petition is denied.  Judge White 
would grant rehearing for the reasons stated in her 
dissent. 

ENTERED BY ORDER OF THE COURT 
/s/      
Leonard Green, Clerk 
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APPENDIX D 
The MSPA Secondary Payor Provision, 42 U.S.C. 

§ 1395y(b)(2)(B)(ii), provides, in pertinent part: 
42 U.S.C. § 1395y 

(b) Medicare as secondary payer 
(2) Medicare secondary payer 

(B) Conditional payment 
(ii) A primary plan, and an entity that receives 

payment from a primary plan, shall reimburse the ap-
propriate Trust Fund for any payment made by the 
Secretary under this subchapter with respect to an 
item or service if it is demonstrated that such primary 
plan has or had a responsibility to make payment with 
respect to such item or service.  A primary plan’s re-
sponsibility for such payment may be demonstrated by 
a judgment, a payment conditioned upon the recipi-
ent’s compromise, waiver, or release (whether or not 
there is a determination or admission of liability) of 
payment for items or services included in a claim 
against the primary plan or the primary plan’s in-
sured, or by other means.  If reimbursement is not 
made to the appropriate Trust Fund before the expira-
tion of the 60-day period that begins on the date notice 
of, or information related to, a primary plan’s respon-
sibility for such payment or other information is re-
ceived, the Secretary may charge interest (beginning 
with the date on which the notice or other information 
is received) on the amount of the reimbursement until 
reimbursement is made (at a rate determined by the 
Secretary in accordance with regulations of the Secre-



 
 

 

41a 

 

tary of the Treasury applicable to charges for late 
payments). 
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APPENDIX E 
42 C.F.R. § 411.47 (2011) 
(a) Determining amount of compromise settlement con-
sidered as a payment for medical expenses.  (1) If a 
compromise settlement allocates a portion of the pay-
ment for medical expenses and also gives reasonable 
recognition to the income replacement element, that 
apportionment may be accepted as a basis for deter-
mining Medicare payments. 

(2) If the settlement does not give reasonable rec-
ognition to both elements of a workers’ compensa-
tion award or does not apportion the sum granted, 
the portion to be considered as payment for medical 
expenses is computed as follows: 

(i) Determine the ratio of the amount awarded 
(less the reasonable and necessary costs in-
curred in procuring the settlement) to the total 
amount that would have been payable under 
workers’ compensation if the claim had not been 
compromised. 
(ii) Multiply that ratio by the total medical 
expenses incurred as a result of the injury or 
disease up to the date of the settlement. The 
product is the amount of the workers’ compen-
sation settlement to be considered as payment 
for medical expenses. 

Example:  As the result of a work injury, an indi-
vidual suffered loss of income and incurred medical 
expenses for which the total workers’ compensation 
payment would have been $24,000 if the case had 
not been compromised.  The medical expenses 
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amounted to $18,000.  The workers’ compensation 
carrier made a settlement with the beneficiary un-
der which it paid $8,000 in total.  A separate award 
was made for legal fees.  Since the workers’ com-
pensation compromise settlement was for one-third 
of the amount which would have been payable un-
der workers’ compensation had the case not been 
compromised ($8,000/$24,000=1⁄3), the workers’ 
compensation compromise settlement is considered 
to have paid for one-third of the total medical ex-
penses (1⁄3×$18,000=$6,000). 

(b) Determining the amount of the Medicare overpay-
ment.  When conditional Medicare payments have been 
made, and the beneficiary receives a compromise set-
tlement payment, the Medicare overpayment is deter-
mined as set forth in this paragraph (b).  The amount 
of the workers’ compensation payment that is consid-
ered to be for medical expenses (as determined under 
paragraph (a) of this section) is applied, at the work-
ers’ compensation rate of payment prevailing in the 
particular jurisdiction, in the following order:  

(1) First to any beneficiary payments for services 
payable under workers’ compensation but not cov-
ered under Medicare. 
(2) Then to any beneficiary payments for services 
payable under workers’ compensation and also cov-
ered under Medicare Part B.  (These include de-
ductible and coinsurance amounts and, in unas-
signed cases, the charge in excess of the reasonable 
charge.)  
(3) Last to any beneficiary payments for services 
payable under workers’ compensation and also cov-
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ered under Medicare Part A.  (These include Part A 
deductible and coinsurance amounts and charges 
for services furnished after benefits are exhausted.) 

The difference between the amount of the workers’ 
compensation payment for medical expenses and any 
beneficiary payments constitutes the Medicare over-
payment.  The beneficiary is liable for that amount.  

Example:  In the example in paragraph (a) of this 
section, it was determined that the workers’ com-
pensation settlement paid for $6,000 of the total 
medical expenses.  The $18,000 in medical ex-
penses included $1,500 in charges for services not 
covered under Medicare, $7,500 in charges for ser-
vices covered under Medicare Part B, and $9,000 in 
hospital charges for services covered under Medi-
care Part A.  All charges were at the workers’ com-
pensation payment rate, that is, in amounts the 
provider or supplier must accept as payment in full. 
The Medicare reasonable charge for physicians’ 
services was $7,000 and Medicare paid $5,600 (80 
percent of the reasonable charge).  The Part B de-
ductible had been met.  The Medicare payment rate 
for the hospital services was $8,000.  Medicare paid 
the hospital $7,480 ($8,000—the Part A deductible 
of $520).  In this situation, the beneficiary’s pay-
ments totalled $3,920: 

Services not covered under Medicare $1,500 
Excess of physicians’ charges over reasonable 
charges .................................................... 500 
Medicare Part B coinsurance ................1,400 
Part A deductible ..................................... 520 
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Total .........................................…………3,920 
The Medicare overpayment, for which the bene-
ficiary is liable, would be $2,080 ($6,000– 
$3,920). 
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APPENDIX F 
Medicare Secondary Payer Manual, CMS Pub. 
110-5, ch. 7, § 50.4.4 (2008): 
50.4.4 - Designations in Settlements  
(Rev. 1, 10-01-03)  

In general, Medicare policy requires recovering 
payments from liability awards or settlements, 
whether the settlement arises from a personal injury 
action or a survivor action, without regard to how the 
settlement agreement stipulates disbursement should 
be made.  That includes situations in which the set-
tlements do not expressly include damages for medical 
expenses.  Since liability payments are usually based 
on the injured or deceased person's medical expenses, 
liability payments are considered to have been made 
“with respect to” medical services related to the injury 
even when the settlement does not expressly include 
an amount for medical expenses.  To the extent that 
Medicare has paid for such services, the law obligates 
Medicare to seek recovery of its payments.  The only 
situation in which Medicare recognizes allocations of 
liability payments to nonmedical losses is when pay-
ment is based on a court order on the merits of the 
case.  If the court or other adjudicator of the merits 
specifically designate amounts that are for payment of 
pain and suffering or other amounts not related to 
medical services, Medicare will accept the Court's des-
ignation.  Medicare does not seek recovery from por-
tions of court awards that are designated as payment 
for losses other than medical services. 
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