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The Amicus file this brief, because the issues
presented affect their members who do business across
the United States.'f it is not reversed, the Sixth
Circuit's decision will have an immediate and
troubling impact on the incentives that litigants
throughout the country have when faced with the
possibility of settling their tort claims. Further,
because the Sixth Circuit misinterpreted the Medicare
Secondary Payer Act, the Court improperly placed a
burden on litigants to bear all of the risks of the
proceeding with the possibility of less than a full
recovery, while also ensuring Medicare is fully
reimbursed. Because that misinterpretation directly
affects the Amicus and their members'nvolvement in
such litigation, they file this brief in support of Mr.
Hadden.

The Amicus are organizations whose members
include insurers, private insurance consumers, and
public agencies. The first is the Property Casualty
Insurers Association of America ("PCI"). PCI is a
national trade group representing more than 1,000
property/casualty insurers. PCI members are
domiciled in and transact business in all 50 states as
well as the District of Columbia and Puerto Rico. Its
member companies write $180 billion in direct written
premium, or over 38.3 percent of all the
property/casualty insurance written in the United

1 Pursuant to Supreme Court Rule 37.6, the Amici state that no
counsel for a party authored this brief in whole or in part and that
no person or entity other than the Amici, its members, or its
counsel contributed monetarily to the preparation or submission
of this brief.



States. PCI members write 44.3 percent of the
nation s auto msurance, 31.6,percent of all
homeowner's policies, and 42.6 percent of the private
workers'ompensation insurance market. PCI
member companies include all types of insurers,
including large national insurance companies, mid-size
regional writers, insurers doing business in a single
state and specialty companies that serve specific niche
markets. PCI member companies include stock
companies, mutual companies, and companies that
write on a non-admitted basis. The PCI membership
is literally a cross-section of the United

States'roperty

and casualty insurance industry.

The Risk and Insurance Management Society, Inc.
("RIMS") is the preeminent organization dedicated to
advancing the practice of risk management and is
comprised of more than 3,500 industrial, service,
nonprofit, charitable and government entities in the
United States and globally. While RIMS members are
predominately consumers of property and casualty
insurance, RIMS'embership spans the entire
insurance and economic spectrum. RIMS members
purchase commercial excess liability, commercial
general liability, multi-peril, automobile liability,
Directors and Officers liability, and employment
practices liability insurance for their organizations.
RIMS members handle claims involving Medicaid and
Medicare beneficiaries regularly and, as such, have a
substantial interest in the issues in and will be
affected by the outcome of this case.

The California State Association ofCounties Excess
Insurance Authority ("CSAC-EIA") is a California
Joint Powers Authority and is the largest property and
casualty public entity risk pool in the nation. CSAC-



EIA represents over 1,500 public entities statewide,
Its membership consists of 93%of the state'8 counties,
60% of its cities and 8% of all school districts and
assorted other special dlstr1cts,

The Callfol nla JoInt PoweI'8 Risk Managenlent
Authority ("CJPRMA") is a California Joint Powers
Risk Management Group that provides insurance
coverage to public agencies in the state of California.
Its membership consists of seventeen cities and four
joint powers authorities. The combined membership
represents over one hundred public entities
throughout the state.

These organizations file this brief in support of
Vernon Hadden's Petition for Writ of Certiorari to
underscore the importance and far-reaching effect of
the issue about which Mr. Hadden seeks review, which
directly affects all member companies of these
organizations with equal

force.'NTRODUCTORY

STATEMENT AND
SUMMARY OF ARGUMENT

The Amici file this brief to address two primary
concerns with the Sixth Circuit's opinion. First,
because it ignored the fundamental policy in favor of
amicable resolution of tort claims, the Sixth Circuit's
interpretation of the Medicare Secondary Payer Act
will have a chilling effect on settlement of tort claims.
Judicial economy and amicable resolution of tort

2 Both Vernon Hadden and the United States have consented to
the filing of this brief amici curiae in support of Petitioner. The
letters of consent have been filed with the Clerk.



clalIQS simply are Qot pI'0IQoted wheI'8 Medicare n'lay

obtain fU11 reimbursement of the amounts paid as
medical expenses, even lf a settlement does Qot lnclUde
those anloUQ'ts.

Second, it is clear that the Sixth Circuit's
interpretation ofMedicare's right of reimbursement is
simply not supported by the plain language of the
statute. Congress has expressly limited Medicare's
right of reimbursement to payments for relevant
medical services —a limitation that is fair both to the
Medicare beneficiary and to Medicare. The Sixth
Circuit refused to accept that limitation, and as a
result, its decision should be reversed.

The Sixth Circuit's decision reaches insurers doing
business across the United States and their customers.
The A.mI'ci, the Property Casualty Insurers Association
of America, the Risk and Insurance Management
Society, Inc., the California State Association of
Counties Excess Insurance Authority, and the
California Joint Powers Risk Management Authority
urge the Court to accept the Petition.

ARGUMENT

Enacted in 1980,the Medicare Secondary Payer Act
(the "MSPA") amended the Social Security Act to
ensure that Medicare is the secondary payer when
payment for covered medical services can be made by
other res ponsible parties. See Omnibus Reconciliation
Act of 1980, Pub. L. 96-499, $ 953, 94 Stat. 2599, 2647
(codified as amended at 42 U.S.C. ) 1395y(b) (1980)).
The purpose of the MSPA was simple. Congress
intended to shift the costs of medical services from
Medicare to other parties who are responsible for



making payments for the same medical seivices. See
42 U.S.C. & I395y(b) (20~I).

Th.e Avllcl agree with aIKl support MI'. Hadden s
Petition. First, the Sixth Circuit's interpretation of the
MSPA will have a disastrous effect on the well-
established policy of the law to favor amicable
resolution of tort claims. If Medicare is permitted to
obtain full reimbursement of its payments from any
settling party —regardless of whether the settlement
represents a compromise of the claim —no responsible
party will have an incentive to settle, absent express
approval from Medicare or an adjudication as to
amounts due to Medicare. In reaching its decision, the
Sixth Circuit simply ignored this fundamental
problem, and the Amici and their members are
troubled by its consequences,

With respect to the treatment of settlement
payments under the MSPA, it is the specific position of
the Amicus that 42 U.S.C. g 1395y(b) expressly limits
Medicare's right of reimbursement to those portions of
settlement payments which relate to Medicare-covered
items and services. Medicare's right ofreimbursement
is expressly qualified, not just to payments by
responsible parties, but to payments for relevant
medical services. In the event that either qualification
cannot be "demonstrated," Medicare has no right to
reimbursement under the statute. In support, the
Amici respectfully ask this Court to consider the
implications of the information and analysis provided
below, which sheds light on the majority's flawed
reasoning in Hadden and the resulting controversy.
Mr. Hadden's Petition should be granted in this case,
which is significant to private insurers, potential
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htlgants, and one of ouI nation s largest federal
entitlement programs.

A. The Sixth Circuit Ignored the Effect its
Decision Would Have on Lltlgants
Incentives to Amicably Resolve Their
Disputes.

The fundamental problem with the Sixth Circuit's
decision, and the reason the Amici file this brief, is
that it ignored completely the established policy in
favor of amicable resolution of tort claims. The strong
public interest in the resolution of lawsuits through
settlement cannot be disputed. See e.g., McDermott,
Inc. v. AmClyde and River Don Castings, Ltd., 511
U.S. 202, 211, 114S.Ct. 1461, 1467, 128 L. Ed. 2d 148
(1994)(recognizing as important in the apportionment
of non-settling defendants'iability following a jury
verdict the "promotion of settlement, and judicial
economy"); Bradley v. Sebelius, 621 F.3d 1330 (11th
Cir. 2010) (collecting cases); see also, Stephen McG.
Bundy, The Policy in Favor of Settlement in an
Adversary System, 44 Hastings L.J. 1, 3 (1992) ("It is
a truism that the law favors a policy of settlement and
compromise").

That policy is not advanced by the Sixth Circuit's
decision. As the dissent recognized, the majority's
decision discourages settlement and may even hinder
the United States'bility to recover payments,
Hadden v. United States, 661 F.3d 298, 309 (6th Cir.
2011). It does so by allowing Medicare a full
reimbursement of its payments from a responsible
party even if the settlement is a compromise of the
claim and even if the settlement does not include
payment for medical expenses paid by Medicare.



As 8 result) I'atlonal plalntlffs and I'atlon81
plaintiffs'ttorneys may not even bring a claim if they
believe that the potential resolution will be eliminated
or significantly reduced by a payment to Medicare;
indeed, counsel may only bring such a claim if it
expec'ts to 1'ecoveI'lgn16cantly Inor'6 than the an1ount
MedIcare expended for the plalntli7s Inedlcal caI'e.
Rick Swedloff, Can't Settle, Can't Sue: How Congress
Stole Tort Remedies from Medicare Beneficiaries, 41
Akron L.Rev. 557, 599-600 (2008); see also, Nicole
Miklos, Giving an Inch, Then Taking a Mile: How the
Government's Unrestricted Recovery of Conditional
Medicare Payments Destroys Plaintiffs'hances at
Compensation Through the Tort System, 84 St. John'
L.Rev. 305 (Winter 2010). Even when a claim is
brought, plaintiffs will be compelled to bring their
claims to trial, so that the apportionment of the
settlement to medical expenses is adjudicated.
Bradley, 621 F.3d at 1339. Moreover, as discussed
below, the majority's interpretation of the MSPA has
the unavoidable consequence of upsetting final
judgments as well, because the statute does not
distinguish between judgments and settlements.
Hadden, 661 F.3d at 305.

At the same time, tortfeasors —and the Amici's
members —have no incentive to settle if there has been
no express consent by Medicare to an apportionment
of the settlement as to the medical expenses paid by
Medicare. Those tortfeasors would remain potentially
responsible for reimbursement to Medicare if the
settlement does not satisfy Medicare's full right of
reimbursement. Moreover, as this Court has
recognized, deviations from a settling defendant's
equitable share of the liability are quite common, both
because settlements "seldom reflect an entirely



accurate prediction of the oUtco1Tie of a tl lal and
becaUse settlement I'eflects tlM Uncertainty of t11al
and pl ovldes the plaintiff with, a war chest with which
to finance tlM lltlgatlon against 'th.e r81Tla1mng
defendants." MCDermott, 511 U.S. at 212-13, 114 S.
Ct. at 1467, 128 L. Ed. 2d at 159. Yet those are
precisely the situations in which the issue presented in
this case will arise: where Medicare seeks to recover
its full reimbursement even though the plaintiff has
not been fully compensated.

The Sixth Circuit simply ignored these concerns.
As both the dissent and the Eleventh Circuit noted in
Bradley, the direct result of the Sixth Circuit's decision
will be to place an undue burden on the court system
and create financial disincentives to settle. Bradley,
621 F.3d at 1339;Hadden, 661 F.3d at 309 (White, J.,
dissenting). Especially where the Court's
interpretation is not supported by the precise statutory
language at issue, as discussed below, this Court
should grant Mr. Hadden's Petition and reverse the
decision of the Sixth Circuit.

S. The Sixth Circuit Misinterpreted the
MSPA and Overlooked Express
Statutory Limitations on Medicare's
Right of Reimbursement.

In all cases, statutory analysis must begin with the
plain language of the statute. Lamie v. United States
Trustee, 540 U.S. 526, 534, 124 S.Ct. 1023, 157 L. Ed.
2d 1024 (2004). To the extent the statute's language is
plain, "the sole function of the courts-at least where
the disposition required by the text is not absurd —is to
enforce it according to its terms," Dodd v. United
States, 545 U.S.353, 359, 125 S.Ct.2478, 162 L. Ed. 2d



343 (2005) (citation omitted). The majority decision in
Hadden misinterprets the MSPA, in part, through its
failure to consider Congress's recurring use of the
quahf+ng phrase with respect to items or services,
or nearly identical variations. Due to the

majority's'ailure

to consider this language, the majority
overlooks Congress's express limitation of Medicare's
right of reimbursement to payments for relevant
medical services.

In total, the MSPA employs the qualifying phrase
a total of eight times within only a short portion of
statutory text, and Congress's use of the language was
intentional. See 42 U.S.C. g 1895y(b)(2)(A)—(B). The
purpose of the MSPA is to ensure that Medicare is a
secondary payer with respect to payments by other
responsible parties (e.g., tortfeasors) for Medicare-
covered items and services. Accordingly, the MSPA is
drafted to confine Medicare's right to reimbursement
to responsible parties, and relevant payments for
medical services.

To begin, the MSPA prohibits Medicare from
making payment "with respect to any item or service"
if payment has been made, or can reasonably be
expected to be made, by another party "with respect to
the item or service [.]"See 42 U.S.C. g 1395y(b)(2)(A),
(A)(i) (2011) (emphasis added). In certain
circumstances, Medicare is nevertheless authorized to
make conditional payments. Under the MSPA,
Medicare can make conditional payments "w ith respect
to an item or service" where payment has not been
made or cannot reasonably be expected to be made
"with respect to such item or service." Id. at
1395y(b)(2)(B)(i)(2011)(emphasis added). Within only
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nine lines of statutory text, the italicized qualifying
phrase ls used four times.

Movmg fopivard, th e pattern contmues as the
MSPA sets forth Medicare s right to reimbursement,
rvhich is expressly limited to payments for relevant
medical services. The governing section, which is the
focus of Mr. Hadden's Petition and the majority's
opinion in Hadden, includes more examples of the
same qualifying phrase. See Id. at ( 1395y(b)(2)(B)(ii)
(2011). If Medicare makes a conditional payment
"with respect to an item or service" and it is later
"demonstrated that such primary plan has or had a
responsibility to make payment with respect to such
item or service," the primary plan must reimburse
Medicare. Id. at ) 1395y(b)(2)(B)(ii) (2011)(emphasis
added). Congress's use of the qualifying language
operates to limit Medicare's right of reimbursement.
In order to trigger the right, there must not only be a
responsible party, but a relevant payment, meaning
one that relates to Medicare-covered items and
services. Medicare has no right to reimbursement
under the MSPA for payments which are made for
other forms of damages.

Finally, Congress's use of the qualifying language
resumes as it sets forth Medicare's options for recovery
and collection. The MSPA states, in pertinent part,
that "in order to recover payments for an item or
service, the United States may bring an action against
any or all entities that are or were required or
responsible '''o make payment with respect to the
same item or service [.]"42 U.S.C. 5 1395y(b)(2)(B)(iii)
(2011) (emphasis added). To the extent that Medicare
wants to bring suit, once again, it is only able to
recover payments for covered items and services. The



pattern continues in relation to Medicare"s subrogation
rights, which extend "to any right under this
subsection of an individual or any other entity to
payment with respect to such item or service(.]" Id. at
g 1395y(b)(2)(B)(iv) (2011)(emphasis added). Congress
did not intend for Medicare to obtain reimbursement
for anything more than Medicare-covered items and
services. Efforts to divine something more broad
plainly violate the purpose and text of the statute. The
qualifying language found in the MSPA expressly
limits Medicare's right of reimbursement to payments
for relevant medical services.

This Court has previously considered and
emphasized the importance of analogous qualifying
language under federal Medicaid law. See Arkansas
Department ofHealth and Human Services v. Ahlborn,
547 U.S. 268, 126 S. Ct. 1752, 164 L. Ed. 2d 459
(2006). This Court's prior holding and reasoning in
Ahlborn aid in the interpretation of the MSPA. In
Ahlborn, this Court considered a challenge to an
Arkansas statute which automatically imposed a lien
on tort settlements in an amount equal to Medicaid's
payment of medical costs. Id. at 272. Under the
Arkansas statute, when Medicaid's monetary outlay
for medical services exceeded the portion of the
settlement attributed to medical costs, the only way to
fully satisfy the State's lien was through settlement
proceeds for other types of damages, such as pain and
suffering, lost wages, and lost earnings. Id.

This Court held that the Arkansas statute was
unsupported by federal law. Id. at 280-281. Of
particular relevance to this case, this Court specifically
discarded an argument that Medicaid could "lay claim
to more than a portion of the Ahlborn's settlement that



represents medical expenses," in view of federal third-
party liability provisions, which focus solely upon the
recovery of payments for nldlcal care. Id. at 280.

Although the receipt of a settlement by a Medicaid
beneficiary resulted j.n a legal hablhty, tlMS Court
took notice of an "imphcit limitation" within the
governing federal law, under which Medicaid's right to
recover was limited to payments "for care and services
under the plan.'" Id. at 280-281 (emphasis in original).
Medicaid's right of reimbursement was similarly
limited to payments for relevant medical services.

Like the federal law at issue in Ahlbol.n, the
structure and text of 42 U.S.C. $ 1395y(b) limit
Medicare's right of reimbursement to payments for
Medicare-covered items and services, which is
apparent in view of Congress's repetitive use of the
qualifying phrase "with respect to items or services."
In this case, like A@Born, allowing the recovery of
settlement amounts which include payments other
types of damages would be unfair to the beneficiary.
In response to such a possibility, this Court forcefully
reiterated that federal agencies may not "'share in
damages for which it has provided no compensation'[.]"
See Ahlborn, 547 U.S. at 289 (citation omitted).

The majority opinion in Hadden struggled with this
precedent and attempted to distinguish the case based
upon differences between the term "liability," at issue
in Ahlborn,, and the term "responsibility," at issue in
this case. See Hadden, 661 F.3d at 303-304. The
"compelling point," according to the majority, is that
the term "responsibility" has a different and more
expansive definition under the MSPA. Id. at 304. The
majority's interpretation of the term "responsibility,"



like its fallu'' to consider and appI'8clate Congress's
use of qualifying language, is plainly incorrect.

The ma]01'Ity focuses upon an aIr1endment to the
MSPA contained within the Medicare PrescIiption
Drug, Improvement, and Modernization Act of 2008,
Pub. L. 108-178, g 801, 117 Stat. 2066, 2222 (codi68d
as amended at 42 U.S.C. $ 1395y(b)(2)(ii) (2008)).
Congress inserted the following language, which
relates to Medicare's right to reimbursement from
responsible parties:

A primary plan's responsibility for such
payment may be demonstrated by a judgment,
a payment conditioned upon the recipient's
compromise, waiver, or release (whether or not
there is a determination or admission of
liability) of payment for items or services
included in a claim against the primary plan or
the primary plan's insured, or by other means.
42 U.S.C. g 1395y(b)(2)(ii) (Emphasis added.).

The majority's conclusion is that any time
"responsibility" for any Medicare-covered items and
services can be demonstrated by a judgment or a
settlement payment, the responsible party must fully
reimburse Medicare for all such costs. See Hadden,
661 F.3d at 302, This is a critical error in the
majority's analysis which leads to an impermissible
construction of the statute.

As noted by the dissenting opinion in Hadden, the
amended language "does not distinguish between
settlements and judgments; thus if the statute
mandates full recovery, the Secretary's interpretation
of the statute —which permits the recipient/payee to



1'etaln part of the Judginent not 1"epI'esenting medical
costs—18 ln violation of the express terlns of the
statute," Id. at 305 (Judge %hite, dissenting).
Following the majority's interpretation to its logical
end, even if a judgment or settlement accurately
delineates which amounts relate solely to medical costs
veI'sus other distinct types of damages) slich as pain
and suffering, lost wages, or lost earnings, Medicare is
authorized to recover everything simply because there
is an established "responsibility." This plainly violates
the text of the MSPA, which expressly limits
Medicare's right of reimbursement to payment for
relevant medical services.

The Amici are deeply troubled by the Sixth
Circuit's interpretation of the MSPA. The majority's
opinion fails to consider and appreciate the
significance of Congress's repeated use of qualifying
language which expressly limits Medicare's right to
reimbursement. As a consequence, Medicare's ability
to recover is widened beyond the authority granted by
Congress, which deliberately confined the right to
responsible parties and payments which relate solely
to Medicare-covered items and services. Anything
more expansive violates the plain language of the
MSPA. Moreover, the majority's specific interpretation
of the word "responsibility" leads to consequences not
just to settlement payments, but also to judgments.
This too, violates the plain language of the MSPA. As
this Court has stated, the sole function of the courts is
to enforce a statute according to its terms. The Amici
respectfully urge this Court to grant Mr. Hadden's
Petition consistent with the plain meaning of the
statute.



CONCI.USION

The petition for writ ofcertiorari should be granted.
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