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INTEREST OF AMICI CURIAE 
 

Amici curiae are a group of five former federal 
appellate and district court judges, all of whom have 
substantial experience adjudicating habeas and post-
conviction petitions, including those asserting 
constitutional violations under Brady v. Maryland, 
373 U.S. 83 (1963), and Strickland v. Washington, 466 
U.S. 668 (1984).1  The attached Appendix contains a 
list of the amici, along with biographical information 
for each.  Amici are interested in this case because of 
their years of dedicated service to the United States 
and their commitment to the Constitution and the 
rule of law. 

Amici urge the Court to review this case to clarify 
how claims of cumulative error should be treated on 
habeas review.  Amici are concerned that the rule 
adopted by the Court of Appeals bars meritorious 
habeas petitions from receiving relief.  The very 
premise of the decision below is that a petitioner 
could show cumulative prejudice from his Brady and 
Strickland claims sufficient to warrant relief, but that 
he still be disentitled to that relief because he did not 
exhaust a separate “cumulative” claim in the state 
courts.  Amici do not believe that the Great Writ is so 
constricted.  As we explain, where a petitioner’s 
claims of collective prejudice were presented to the 

                                                 
1 No counsel for any party has authored this brief in whole or in 
part, and no person other than amici and their counsel have 
made any monetary contribution intended to fund the 
preparation or submission of this brief.  All counsel of record for 
all parties received timely notice of amici’s intent to file this brief 
and all parties have consented to its filing. 
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state court in their entirety, it is unwise, unnecessary, 
and unjust to insist that the petitioner raise a 
separate claim of cumulation before he may obtain 
relief.   

INTRODUCTION AND 
SUMMARY OF ARGUMENT 

In this case, a divided Court of Appeals declined to 
assess whether the cumulative effect of a host of 
violations under Brady and Strickland entitled 
Petitioner to habeas relief.  The majority below found 
that no such claim had been preserved because, even 
though Petitioner had exhausted all of his Brady and 
Strickland issues in state court, he had not exhausted 
a separate claim of “cumulative” error.  Accordingly, 
the Court of Appeals found that it did not have the 
authority to address whether his Brady and 
Strickland claims, taken together, warranted habeas 
relief. 

Amici believe that this represents an unduly 
narrow view of the role of the federal habeas court.  
The Brady and Strickland inquiries have a common 
purpose.  To be sure, they impose different predicates 
to establish a violation—the withholding of 
exculpatory material by the prosecution under Brady, 
and the provision of ineffective assistance by counsel 
under Strickland.  But once a violation is shown, the 
prejudice inquiry under the two doctrines is 
essentially identical.  Brady asks whether the trial 
resulted in “a trial resulting in a verdict worthy of 
confidence,” Kyles v. Whitney, 514 U.S. 419, 434 
(1995). Strickland asks whether the lawyer’s 
ineffective performance  “deprive[d] the defendant of 
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a fair trial, a trial whose result is reliable.”  
Strickland, 466 U.S. at 687. 

Accordingly, the task for a reviewing court is to 
determine whether Brady and Strickland errors— 
together—led to a trial whose result is unreliable.  
Assume, for example, a case in which there is strong 
reason to think that verdict would have been different 
had none of the claimed errors occurred.  It surely 
makes little sense to deny relief to the defendant 
because the verdict is sufficiently reliable so long as 
one looks only at a subset of those errors.  The 
ultimate question is—and must be—a cumulative one: 
whether the result would have been different if none 
of the errors had taken place.   

The inherently cumulative nature of the inquiry 
bears on the procedural default analysis adopted 
below.  Because Brady and Strickland employ the 
same standard for relief, the state post-conviction 
court should—and we expect would—examine 
whether the collective prejudice shown under the 
claims entitles the petitioner to relief.  There is no 
warrant to require the petitioner to expressly ask the 
state court to hear a separate “cumulative” claim in 
order to preserve that argument.  Indeed 
cumulativeness is not a claim at all, but an analytical 
method used to evaluate the merits of claims.  
Accordingly, this Court should grant review to clarify 
what a petitioner must exhaust in order to obtain 
relief on the basis of multiple claims.  See infra Part I.   

Review is particularly warranted in this case 
because Petitioner’s Brady and Strickland claims are 
so powerful.  As we explain, Petitioner’s claim of error 
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under Brady alone is highly substantial, and when it 
is combined with the tragically ineffective assistance 
his trial counsel provided, we think there is little 
doubt that Petitioner is entitled to relief.   See infra 
Part II.  For all these reasons then, we urge the Court 
to grant review.   

REASONS FOR GRANTING THE PETITION 

I. Review Is Warranted To Address How Claims 
Implicating Multiple Constitutional Violations 
Should Be Treated. 

The federal courts’ habeas corpus jurisdiction 
provides a remedy for petitioners whose punishment 
is premised on a violation of constitutional rights.  
Peyton v. Rowe, 391 U.S. 54, 64 (1968).  Thus, at the 
heart of each “claim for relief in habeas corpus” is “a 
specific federal constitutional guarantee” that was 
violated during the petitioner’s state trial or 
sentencing.  Gray v. Netherland, 518 U.S. 152, 162-63 
(1996).  Where the constitutional errors “deprived [the 
petitioner] of his right to a fair trial,” the petitioner is 
entitled to relief.  Cone v. Bell, 556 U.S. 449, 472 
(2009).  That is true whether the deprivation resulted 
from a single constitutional error or a series of errors 
that undermined the reliability of the jury’s verdict.  
Kyles, 514 U.S. at 436. 

The decision below rests on a basic mistake:  it 
conflates a petitioner’s habeas claim with the method 
the federal courts use to determine whether the 
petitioner has established an entitlement to relief.  As 
the Court of Appeals acknowledged, Petitioner 
Abdur’Rahman raised numerous properly preserved 
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arguments that his death sentence rests on 
prosecutorial misconduct and violations of Brady and 
Strickland.  Abdur’Rahman v. Colson, 649 F.3d 468, 
472 (6th Cir. 2012).  Collectively, these errors had a 
profound impact on the penalty phase proceeding, 
because “[t]he Brady violations and Strickland 
ineffective assistance fed off each other at trial in a 
perverse symbiosis that infected the verdict with 
constitutional error.”  Id. at 483 (Cole, J., dissenting).  
The Court of Appeals, however, refused to consider 
any argument regarding the cumulative impact of 
multiple constitutional errors because 
“Abdur’Rahman raised these cumulative error 
arguments for the first time on habeas review.”  Id. at 
472.  That would make sense if the protection from 
cumulative error were an independent constitutional 
guarantee that could form the basis for a freestanding 
habeas claim, but it is not.  Rather, cumulative error 
is an approach that a federal court may use to 
determine that other demonstrated claims collectively 
create an entitlement to relief. 

Accordingly, Part I.A below explains that Brady 
and Strickland employ the same inquiry to assess 
whether there is sufficient prejudice to require relief.  
Part I.B explains that because the inquiries are 
analogous, relief is appropriately granted where the 
collective prejudice demonstrates that a verdict is no 
longer reliable.  And finally, Part I.C explains that 
because cumulativeness is inherent to the prejudice 
inquiry, there is no separate “cumulation” claim that 
must be exhausted before a federal court may grant 
an otherwise meritorious petition.   
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A. The core question before a habeas court with 
respect to Brady and Strickland claims is 
whether the verdict is reliable. 

With respect to each of the constitutional errors 
Abdur’Rahman has alleged, the standard articulated 
by this Court for whether the error creates an 
entitlement to habeas relief is the same:  whether the 
error affected the reliability of the death sentence 
imposed.  The Court of Appeals, by considering 
Abdur’Rahman’s claims only in isolation, failed to 
make the required reliability determination.  This is a 
fundamental mistake.  This Court’s decisions place 
critical importance on ensuring that petitioners have 
received “a trial resulting in a verdict worthy of 
confidence,”  Kyles, 514 U.S. at 434, and this Court’s 
review is needed both to resolve confusion among the 
lower courts and to ensure that Abdur’Rahman’s 
death sentence is not carried out in the absence of a 
fair penalty phase proceeding. 

To make out a successful Brady claim, a petitioner 
must satisfy three requirements:  “The evidence at 
issue must be favorable to the accused, either because 
it is exculpatory, or because it is impeaching; that 
evidence must have been suppressed by the State, 
either willfully or inadvertently; and prejudice must 
have ensued.”  Strickler v. Greene, 527 U.S. 263, 281-
282 (1999).  In this case, there is no dispute regarding 
the first two requirements; the court below denied 
relief under Brady solely based on the alleged absence 
of prejudice.  The improper withholding of evidence is 
prejudicial if the evidence would have produced “a 
reasonable probability of a different result” in the 
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state proceedings.  Kyles, 514 U.S. at 434 (internal 
quotation marks omitted).  Here, because Tennessee’s 
death penalty statute requires a unanimous jury vote 
in favor of a death sentence, the relevant inquiry is 
whether there is “a reasonable probability that the 
withheld evidence would have altered at least one 
juror’s assessment of the appropriate penalty.”  Cone, 
556 U.S. at 452.  In other words, if the suppression of 
exculpatory or impeaching evidence causes the 
habeas court to question “the reliability of the jury’s 
verdict regarding punishment,” Banks v. Dretke, 540 
U.S. 668, 703 (2004) (quotation mark omitted), the 
petitioner has established entitlement to relief. 

The standard governing claims of ineffective 
assistance of counsel under Strickland is much the 
same.  A defendant’s counsel has a “duty to bring to 
bear such skill and knowledge as will render the trial 
a reliable adversarial testing process.”  Strickland, 
466 U.S. at 688.  To establish a Strickland claim, a 
petitioner must show that “counsel’s representation 
fell below an objective standard of reasonableness,” 
id., and “that there is a reasonable probability that, 
but for counsel’s unprofessional errors, the result of 
the proceeding would have been different,” id. at 694.  
The latter showing depends on whether the errors 
acted “to deprive the defendant of a fair trial, a trial 
whose result is reliable.”  Id. at 687; accord id. at 694 
(“sufficient to undermine confidence in the outcome”).  
Thus, as with respect to Brady prosecutorial 
misconduct, the evaluation of counsel’s effectiveness 
depends on the reviewing court’s assessment of the 
fairness of the proceeding and the reliability of the 
verdict. 
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Determining whether Abdur’Rahman’s penalty 
phase proceeding was unreliable is especially critical 
because Abdur’Rahman is facing a sentence of death.  
Because the death penalty is unique in “both its 
severity and finality,” Gardner v. Florida, 430 U.S. 
349, 357 (1977), this Court has “recognized an acute 
need for reliability in capital sentencing proceedings,” 
Monge v. California, 524 U.S. 721, 732 (1998).  Chief 
Justice Burger, writing for the Court in Lockett v. 
Ohio, 438 U.S. 586 (1978), recognized that the 
“qualitative difference between death and other 
penalties calls for a greater degree of reliability when 
the death sentence is imposed.”  Id. at 604.  Likewise, 
in Strickland itself, Justice Brennan observed that 
the Court has “consistently required that capital 
proceedings be policed at all stages by an especially 
vigilant concern for procedural fairness and for the 
accuracy of factfinding.”  466 U.S. at 704 (Brennan, J., 
concurring in part and dissenting in part).  This 
imperative extends not just to direct criminal 
proceedings in capital cases but to federal habeas 
review as well.  See, e.g., Lockhart v. Fretwell, 506 
U.S. 364, 369 (1993). 

B. Determining the reliability of the verdict 
requires the cumulative assessment of all 
constitutional errors. 

To conduct the required analysis of the reliability 
of Abdur’Rahman’s penalty phase proceeding, the 
habeas court should have addressed the cumulative 
impact of all potential Brady and Strickland errors.  
When there are multiple errors, a court cannot 
determine that a proceeding was reliable simply 
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through a series of isolated determinations that 
individual errors were not enough to undermine 
reliability.  That is especially true when, as here, the 
petitioner explains why the various constitutional 
errors are interconnected and should be viewed 
cumulatively. See Abdur’Rahman, 649 F.3d at 483 
(Cole, J., dissenting) (“fed off each other at trial in a 
perverse symbiosis that infected the verdict”).  The 
lower court’s compartmentalized analysis is not a 
valid way to determine that Abdur’Rahman’s death 
sentence resulted from a fair and reliable process. 

This Court has recognized that, with respect to 
both prosecutorial misconduct and ineffective 
assistance claims, prejudice is a holistic inquiry.  In 
assessing a Brady claim, an “omission must be 
evaluated in the context of the entire record.”  United 
States v. Agurs, 427 U.S. 97, 112 (1976).  If there are 
multiple omissions, they must be evaluated 
“collectively, not item by item.”  Kyles, 514 U.S. at 
436.  That is because “[t]he proper standard of 
materiality must reflect our overriding concern with 
the justice of the finding of guilt” or the imposition of 
a death sentence.  Agurs, 427 U.S. at 112.  If the 
overall conduct of the proceeding does not reflect an 
adequate guarantee of a just outcome, the errors are 
material and the petitioner has established prejudice.   

Likewise, regarding Strickland, “[t]he essence of 
an ineffective-assistance claim is that counsel’s 
unprofessional errors so upset the adversarial balance 
between defense and prosecution that the trial was 
rendered unfair and the verdict rendered suspect.”  
Kimmelman v. Morrison, 477 U.S. 365, 374 (1986).  



10 

 

The errors are considered collectively, not 
individually.  Wiggins v. Smith, 539 U.S. 510, 536, 
538 (2003) (assessing ineffective assistance claim 
based on the record “taken as a whole,” considering 
the “totality of the evidence”). with the record “taken 
as a whole.  Even if one error alone would not have 
made the imposition of a death sentence 
“fundamentally unfair or unreliable,” the sentence 
cannot stand if a set of errors together create such 
unreliability.  Lockhart, 506 U.S. at 369. 

The court below appears to have recognized that, 
under this Court’s precedent, Brady claims must be 
cumulated with other Brady claims.  But the court 
explicitly refused to “permit Abdur’Rahman to make 
cumulative-effect arguments regarding claims based 
on distinct legal theories.”  Abdur’Rahman, 649 F.3d 
at 473.  In other words, the court did not consider 
whether the Brady and Strickland errors together 
undermined confidence in Abdur’Rahman’s 
sentencing.  The failure to address that question is 
inconsistent with this Court’s precedent and contrary 
to the fundamental purpose of prejudice inquiries 
under the habeas corpus statute.   

This Court’s decisions in Kyles and Wiggins, 
among others, indicate that reliability is the ultimate 
touchstone of prejudice.  If a state proceeding remains 
reliable despite constitutional errors, principles of 
comity and finality counsel that the federal courts 
should not sustain a collateral challenge to the results 
of that proceeding.  For some constitutional errors, 
this is a trivial concern:  a structural error, which 
necessarily undermines reliability, “requires reversal 
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without regard to the mistake's effect on the 
proceeding,”  United States v. Dominguez Benitez, 
542 U.S. 74, 81 (2004); no explicit analysis of 
prejudice or harmfulness is required.  For Brady and 
Strickland errors, where a prejudice inquiry is 
needed, the purpose of that inquiry is to balance  the 
comity and finality interests against the strong 
federal interest in ensuring that constitutional 
violations do not cast doubt on the basic fairness of 
proceedings.  Kyles, 514 U.S. at 434; Wiggins,   539 
U.S. at 536.  It is irrelevant to the nature and 
significance of that federal interest whether a loss of 
confidence in the state proceedings results from a 
single mistake or a series of smaller ones. See Kyles, 
514 U.S. at 436.  Likewise, it is irrelevant whether all 
of the errors causing the loss of confidence arise from 
the same legal theory or several different legal 
theories.  The question is whether the proceedings 
were reliable, and that question plainly cannot be 
answered through a stratified or partial consideration 
of its constitutional shortcomings.  Put another way, 
if the presence of all of the Brady and Strickland 
violations calls into question the reliability of the 
verdict, it is difficult to see how relief could be denied 
on the ground that some particular subset of the 
violations by itself does not rise to that level.      

C. The assessment of cumulative error is a 
method for evaluating Brady and Strickland 
claims, not an independent claim. 

As the discussion above reflects, cumulative error 
analysis is a type of prejudice analysis appropriate 
when multiple errors together cast greater doubt on 
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the reliability of a state proceeding than any one error 
would individually.  “Cumulative error” is not a 
separate, freestanding claim for habeas relief.  It is a 
method to determine whether a petitioner’s claims 
collectively create an entitlement to relief.  As a 
result, a habeas court can and should consider 
cumulative error arguments regardless of whether 
those arguments were raised in state proceedings. 

The crux of a claim for habeas relief is a “specific 
federal constitutional guarantee” that the state 
proceeding failed to honor.  Gray, 518 U.S. at 162-63.    
A Brady claim is premised on a violation of the 
Fourteenth Amendment’s Due Process Clause; a 
Strickland claim is premised on a violation of the 
Sixth Amendment right to a fair trial.  Under 28 
U.S.C. § 2254(b)(1)(A), unless an exception applies, a 
federal habeas petitioner may raise only those claims 
for which he has exhausted state remedies—i.e., for 
which he identified to a state court the relevant 
constitutional right and the facts indicating that it 
was violated. 

The state exhaustion requirements of Section 
2254(b), however, apply only to claims, not to 
suggestions about how a court should evaluate those 
claims. Gray, 518 U.S. at 163.  It is clear, for example, 
that a federal habeas petitioner could ask a habeas 
court to apply the federal harmless error standard 
articulated in Brecht v. Abrahamson, 507 U.S. 619 
(1993), without first presenting the request to a state 
court.  That is because the choice of analytical method 
is not “the question presented” by a habeas petition, 
28 U.S.C. § 2254(c), but rather the means of 
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answering the question presented.  Abdur’Rahman 
suffered violations of his right to Due Process under 
Brady or his right to a fair trial under Strickland.  
Cumulative error is simply a means of identifying the 
prejudice associated with these underlying violations. 

Several federal courts have recognized the 
distinction between claims and  analytical methods, 
and therefore have addressed cumulative error 
arguments raised for the first time in federal court.  
E.g., Albrecht v. Horn, 485 F.3d 103, 139 n.17 (3d Cir. 
2007); Derden v. McNeel, 978 F.2d 1453, 1454 (5th 
Cir. 1992) (en banc); Robinson v. Coleman, No. 10-
265, 2011 WL 5506069, at *14 (E.D. Pa. May 26, 
2011) (“‘Cumulative error’ is not an independent 
claim for relief, but rather a method of assessing the 
prejudice caused by certain errors that may have 
occurred at trial.”), report & recommendation rejected 
in part on other grounds, 2011 WL 5447845 (E.D. Pa. 
Nov. 4, 2011).  But the court below, like several other 
courts of appeal, erroneously held that “cumulative 
error arguments must be raised separately in the 
state court and are subject to procedural default on 
habeas review.”  Abdur’Rahman, 649 F.3d at 472; 
accord Wooten v. Kirkland, 540 F.3d 1019, 1025-26 
(9th Cir. 2008);  Jimenez v. Walker, 458 F.3d 130, 149 
(2d Cir. 2006); Gonzales v. McKune, 279 F.3d 922, 
924-25 (10th Cir. 2002) (en banc).   

Treating cumulativeness not as a separate claim, 
but as a method for evaluating claims also comports 
better with how amici understand adjudication to 
actually takes place.  When a federal court is 
presented with, say, a series of claimed Brady 
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violations, the question for the court is whether those 
errors taken together warrant relief.  Relief would not 
turn on whether the petitioner expressly asked the 
court to consider the cumulative effect of the errors; 
rather, the inherent goal of the court’s inquiry is to 
determine whether the errors cumulatively warrant 
relief.   

Ultimately, the federal courts may craft 
procedural rules to administer the litigation of habeas 
corpus claims, but they may not use procedural rules 
to change the standards for relief set forth by 
Congress.  Brown v. Allen, 344 U.S. 443, 498-99 
(1953) (Frankfurter, J., concurring) (“Under the guise 
of fashioning a procedural rule, we are not justified in 
wiping out the practical efficacy of a jurisdiction 
conferred by Congress on the District Courts.”).  If a 
petitioner received a fundamentally unfair trial as a 
result of constitutional errors, and raised those errors 
in state court, that petitioner is entitled to a writ of 
habeas corpus.  This Court should grant certiorari to 
clarify that a federal court assessing the reliability of 
a state proceeding should not use procedural rules to 
artificially compartmentalize the impact of each of the 
petitioner’s claims 

II. The Petition Presents A Good Vehicle To Address 
The Cumulative Question Because Petitioner Is 
Entitled To Relief If His Claims Are Looked At 
Cumulatively.    

 This case is an excellent vehicle to address the 
question of cumulative claims because 
Abdur’Rahman’s claim of prejudice is so strong.  As 
we explain, Abdur’Rahman’s Brady claims, even 
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standing by themselves present a strong basis for 
relief.  See infra Part II.A.  When the prejudice from 
the Brady inquiry is combined with the prejudice 
from his Strickland claims, the strength of the claim 
is overwhelming.  See infra Part II.B. 

A. The cumulative effects of the prosecutor’s 
Brady violations entitle Mr. Abdur’Rahman 
to habeas relief. 

Amici’s review of the record in this case 
demonstrates to us that, had the prosecution 
produced the exculpatory evidence, there is a 
“reasonable probability” that at least one juror would 
have voted for a life sentence.  Cone, 556 U.S. at 452.   

Abdur’Rahman suffered prejudice because the 
prosecutor willfully and repeatedly withheld 
exculpatory evidence.  First, the prosecution 
suppressed evidence indicating that Abdur’Rahman 
raised an insanity defense during his 1972 trial.  The 
prosecutor received a copy of the transcript from 
Abdur’Rahman’s 1972 trial and other documentation 
indicating that Abdur’Rahman had raised an insanity 
defense in 1972 and supported that defense with 
psychiatric testimony.  See Letter from Zimmerman 
to Trammel, Sept. 23, 1986, H.Exh. 15, at 001260, 
App. at 185; Memorandum, March. 24, 1987, H.Exh. 
42, at 00679, App. at 281); Zimmerman’s file 
containing the 1972 trial transcript, H.Exh. 131, App. 
at 189-265.2  The prosecution suppressed the 

                                                 
2 Citations to the record include both citations to the particular 
document or transcript and cross citations to the Sixth Circuit 
Appendix (“App.”) and Supplemental Appendix (“Supp. App.”). 
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transcript of the 1972 trial and falsely told defense 
counsel that were there no mitigating factors and that 
Abdur’Rahman committed the crime as a part of a 
fictional “drug turf war.”  Zimmerman Post-
Conviction Testimony, H.Exh. 130, App. at 415-22; 
Lionel Barrett habeas testimony, App. at 426-42.3 

This Brady violation prejudiced the defense 
because, had the defense been provided the 
exculpatory evidence, it could have rebutted the 
prosecution’s arguments and shown they were “false 
and misleading.”  Cone, 556 U.S. at 471, 475.  By 
withholding the evidence of Abdur’Rahman’s mental 
state during the 1972 crime, the prosecutor was able 
portray Abdur’Rahman as a “base and depraved 
killer” who routinely murdered his rivals.  649 F.3d at 
480 (Cole, J., dissenting).4   

The prosecutor repeated this lie to the mental 
health professionals at the Middle Tennessee Mental 
Health Institute who evaluated Abdur’Rahman’s 
mental status at the time of the visit to Daniels’ 
apartment.  See Zimmerman Letter to MTMHI, App. 
at 268-69; Craddock Testimony, H.Tr. at 122-24, App. 

                                                 
3 The district court held that the transcript was favorable to the 
defense and exculpatory, and that the prosecution’s suppression 
of the transcript violated Brady, but that the prejudice was 
insufficient “standing alone” to grant habeas relief.  
Abdur’Rahman v. Bell, 999 F. Supp. 1073, 1089-90 (M.D. Tenn. 
1998), aff’d in part, rev’d in part, 226 F.3d 696 (6th Cir. 2000).  
The State did not appeal this holding. 
4 The prosecutor also repeatedly represented to the jury that 
Abdur’Rahman enjoyed committing murder.  See, e.g., T.Tr. 
1679, App. at 712-13 (“Whoever did that, ladies and gentleman, 
enjoyed it, had to have.”). 
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at 489.  As Judge Cole noted in his Sixth Circuit 
dissent, “[i]t is hard to see how the professionals there 
could correctly assess the health of Abdur’Rahman's 
mind without knowledge of his prior psychosis.”  649 
F.3d at 481 (Cole, J., dissenting).   

Further Brady violations compounded the 
prejudice.  The prosecution withheld the portions of a 
report by Detective Mark Garafola that described 
Abdur’Rahman’s bizarre behavior upon arrest.  See H. 
Exh. 7 (redacted and unredacted versions), App. 173-
75; T.Tr. at 1609-10, App. 176-78.  Detective Garafola 
reported that Abdur’Rahman was crying in the 
interview room and repeatedly banged his head on a 
table and the wall.  H. Exh. 7, App. 173-75; H.Tr. 317-
18, App. at 443-45.  Due to his disturbed behavior, 
Abdur’Rahman was placed in a padded cell for two 
days.  H.Exh. 8, App. at 179-184. 

By withholding this evidence, the prosecution was 
able to misrepresent Abdur’Rahman’s mental state to 
the jury.  At sentencing, the defense argued in 
support of mitigation that Abdur’Rahman was 
mentally ill.  The Garafola Report’s description of 
Abdur’Rahman’s behavior would have supported the 
mitigation argument that Abdur’Rahman suffered 
from a mental illness when he committed the crime, 
and rebutted the prosecution’s contentions to the 
contrary.   T.Tr. at 1805, App.  at 718-19 (prosecutor 
argument that Abdur’Rahman “did not have a sick 
mind.  Not so sick a mind that he is mentally ill—just 
depraved.”). 

The redacted portions of the Garafola report would 
also have both provided evidence to mitigate the effect 
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of Abdur’Rahman’s 1972 conviction as an aggravator.  
Detective Garafola reported that Abdur’Rahman’s 
stated, “I only killed one man in my life and that was 
because he was trying to fuck me.”  H.Exh. 7, App. 
173-175.  As Judge Cole noted, had defense counsel 
learned about and investigated this claim, he would 
have discovered that the earlier crime was not a cold-
blooded drug murder: instead, the man 
Abdur’Rahman stabbed “was a sexual predator who 
preyed on . . . younger, weaker inmates . . . for sex,”  
was attempting to extort sex from Mr. 
Abdur’Rahman, and, with a gang of other inmates, 
attempted to assault Abdur’Rahman two weeks before 
the stabbing.  649 F.3d at 481 (Cole, J., dissenting); 
Elmer Bishop Dep., App. at 617-18.  Far from a 
premeditated drug crime, the 1972 stabbing was the 
emotional response of a mentally ill man to sexual 
exploitation.  See Barrett Testimony, H.Tr. 294-309, 
App. at 425-42.  The defense could have presented 
this evidence to the jury, mitigating the aggravating 
effects of the prior crime.  Suppressing the Garafola 
Report thus worked in synergy with the suppression 
of the 1972 trial transcript to permit the prosecution 
to lie unchecked about the earlier conviction. 

Finally, the prosecution suppressed statements by 
Devalle Miller that would have contradicted the 
prosecution’s assertions about the crime.  At trial, 
Miller testified that he and Abdur’Rahman went to 
Patrick Daniels’ house for the sole purpose of 
committing a drug robbery and that Abdur’Rahman’s 
planned the crime.  See Miller’s trial testimony, T.Tr. 
at 1449-51.  Thus his testimony supported the 
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prosecution’s assertions that Abdur’Rahman was a 
“depraved” killer committing a drug-related murder. 

Yet in Miller’s earlier statements, he asserted that 
the purpose of the SEGM, of which he and 
Abdur’Rahman were members, was to “help the 
community to rid the drug dealers.”  H.Exh. 93, at 24, 
App. at 336. In these earlier statements, Miller 
explained that the purpose of visiting Daniels’ 
apartment was to stop him from dealing drugs.  
H.Exh. 93, at 24-28, App. at 336-40; P-C.Tr. at 15-17, 
19, App. at 364-66, 368. These statements would have 
undercut the prosecution’s portrayal of 
Abdur’Rahman as a “depraved” killer and would have 
supported defense arguments that Adbur’Rahman 
was a mentally ill man who had fallen under the 
SEGM’s sway.5 

Absent the combined effects of these interrelated 
and mutually reinforcing violations, it is “reasonably 
probable” that at least one juror would have voted for 
life had the suppressed evidence been properly 
produced to the defense.  Cone, 556 U.S. at 452.  
Evaluating each error individually even though each 
claim has been exhausted at the state level willfully 

                                                 
5 Further, Miller’s statements regarding the purpose of the visit 
would have supported an argument for mitigation: under 
Tennessee law murder committed “under circumstances which 
the defendant reasonably believed to provide a moral 
justification for his conduct” is a mitigating factor.  See Tenn. 
Code Ann. § 39-2-203(j)(4).  Moreover, the statements would 
have impeached Miller’s statements at trial, and thus would 
have deprived the prosecution of its key witness.   
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ignores the true harm Adbur’Rahman has suffered 
and the lack of confidence in the sentencing result.  
See Kyles, 514 U.S. at 439.  

B. The additional prejudice of the Strickland 
violations, when considered cumulatively 
with the Brady violations, confirms Mr. 
Abdur’Rahman’s entitlement to habeas 
relief. 

In considering Abdur’Rahman’s habeas petition, 
the Court should cumulate the prejudice resulting 
from defense counsel’s Strickland violations with the 
prosecutor’s Brady violations.  As this case 
demonstrates, Brady violations can be exacerbated by 
Strickland violations: because defense counsel was 
deficient, the prosecution’s misrepresentations were 
allowed to continue unchecked.  An accurate 
assessment of the prejudice Abdur’Rahman suffered 
thus necessarily considers that the effects of these 
violations worked in tandem. 

Abdur’Rahman suffered prejudice from defense 
counsel’s failure to identify and present at sentencing 
evidence of Abdur’Rahman’s mental illness.6  Had 

                                                 
6 The district court assessing Abdur’Rahman’s original habeas 
petition determined that defense counsel’s performance was 
deficient, and this finding has never been challenged or over 
turned.  999 F. Supp. at 1095 (nothing that counsel’s 
“performance in this case was clearly inadequate” and finding 
that “trial counsel’s performance during the guilt phase and 
during sentencing was deficient”).  The district court specifically 
noted that defense counsel’s investigation was “wholly 
inadequate,” because counsel presented “no mitigation evidence” 
at sentencing.  Id. at 1094, 1101.  Nor did defense counsel 
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defense counsel investigated, he would have found 
institutional records documenting Abdur’Rahman’s 
history of mental illness.  These records include army 
records describing his “questionable mental status” 
and bizarre behavior; psychiatric reports leading to 
his discharge from the army; and the reports of the 
psychiatric examination following the 1972 crime.  
See Abdur’Rahman v. Bell, 999 F. Supp. 1073, 1092, 
1093 (M.D. Tenn. 1998), aff’d in part, rev’d in part, 
226 F.3d 696 (6th Cir. 2000). 

Defense counsel could have presented this 
evidence at sentencing and supported the argument 
that Abdur’Rahman was mentally ill with psychiatric 
testimony.  During the hearing regarding 
Abdur’Rahman’s original habeas petition, for 
example, a psychiatrist testified that he had 
diagnosed Abdur’Rahman with Post-Traumatic Stress 
Disorder and Borderline Personality Disorder and 
that Abdur’Rahman had and could again become 
psychotic and “dissociate.”  H.Tr. at 455-68, Supp. 
App. at 745-59.  A second psychologist concurred.7  
See H.Tr. at 659, Supp. App. at 783.  Identifying and 
presenting this evidence of Abdur’Rahman’s mental 
illness and mental state would have constituted 
mitigating evidence on its own terms.  See California 
v. Brown, 479 U.S. 528, 544-45 (1987). 

                                                 
produce any of the substantial evidence that would have 
rebutted the aggravating evidence presented by the prosecution.  
Id. at 1099-1100.   
 
7 Lay witnesses provided testimony that supported the 
diagnoses and could have been presented at sentencing as well.  
See Abdur’Rahman, 999 F. Supp. at 1098-99. 
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Further, the defense could have used this evidence 
to rebut the prosecution’s statements that 
Abdur’Rahman was not mentally ill.  Likewise, 
defense counsel could have insured that the 
psychological evaluator at MTMHI had 
Abdur’Rahman’s full mental health history during his 
assessment.  Evidence of Abdur’Rahman’s mental 
illness would have demonstrated that he was 
particularly susceptible to the influences of the 
SEGM, refuting assertions that Abdur’Rahman 
organized the crime as a drug-related murder. 

Moreover, had defense counsel investigated, he 
could have identified mitigating evidence to rebut the 
1972 conviction as an aggravating factor.  The 
prosecutor relied on the 1972 murder conviction as an 
aggravating circumstance and asserted it was a drug 
crime committed “willfully, deliberately with malice 
aforethought.”  T.Tr. at 1979, App. at 722-23.  Had 
defense counsel investigated, he would have 
discovered that Abdur’Rahman pled not guilty by 
reason of insanity and that a psychiatrist testified 
that that Abdur’Rahman suffered from mental illness 
and “lost control when he killed” the victim.  999 F. 
Supp. at 1100; see also Abdur’Rahman v. Bell, 226 
F.3d 696, 723 (6th Cir. 2000) (Cole, J., dissenting); see 
also H.Exh. 131 at 000781, App. at 252.  The defense 
could have used this evidence to mitigating the 
aggravating effects of the 1972 conviction and 
rebutted the prosecutor’s misrepresentations. At the 
very least, the defense could have asserted that 
Abdur’Rahman was convicted of second-degree 
murder, not first-degree murder “deliberately with 
malice aforethought.” 
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Finally, Abdur’Rahman suffered prejudice due to 
Strickland violations because defense counsel could 
have used the testimony of his step-sister, wife, 
brother, and former fiancé  to introduce mitigating 
evidence of the extreme abuse he suffered.  See 999 F. 
Supp. at 1097.  As a child, the abuse included “regular 
beatings with a leather strap from his father.”  Id.  
His father also hog-tied him nude in a closet and 
“tethered him to a hook with a piece of leather tied 
around the head of his penis,” and would “str[ike] 
Petitioner’s penis with a baseball bat.”  Id. at 1097-98.  
When Abdur’Rahman was caught smoking cigarettes, 
“Petitioner’s father required him to eat a pack of 
cigarettes, and when he vomited, [he] was made to eat 
the vomit.”  Id. at 1098.  As an adult in prison, his 
trauma continued.  Id.  He was repeatedly sexually 
assaulted and forced to perform “sexual favors on 
other inmates.” H.Tr. 652, Supp. App. at 777 
(testimony of Dr. Diana McCoy); see also H.Tr. 477, 
Supp. App. at 768 (testimony of Dr. Robert Sadoff). 

Assessing the years of terror and abuse, a 
psychologist testified that Abdur’Rahman’s history “is 
one of the most compelling social histories that I have 
encountered and one of the saddest stories, and I 
think one of the most graphic in explaining this 
individual’s development and behavior that I have 
encountered.” H.Tr. 663, Supp. App. at 785.8  Yet 
defense counsel neither investigated this history nor 
presented this testimony to the jury.  Not only could 
                                                 
8 Another described the case as “singularly the worst case of 
abuse I have come across in 25 years being an academic 
psychologist.” See Abdur’Rahman, 226 F.3d at 722 (Cole, J., 
dissenting) (quoting testimony of Dr. Raymond Winbush).   
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the evidence have mitigated the crime on its own 
terms, but it would have provided context to the 1972 
crime, itself a reaction to sexual exploitation and 
assault. 

Contrary to the conclusions of the Sixth Circuit, an 
accurate assessment of the prejudice Abdur’Rahman 
suffered should cumulate the prejudice 
Abdur’Rahman suffered due to defense counsel’s 
Strickland violations with prejudice suffered due to 
Brady violations.  Had defense counsel adequately 
investigated, he could have rebutted the prosecutor’s 
misrepresentation’s to the jury.  The prejudice due to 
Brady violations is thus inextricably intertwined with 
the Strickland prejudice. 
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CONCLUSION 

For the foregoing reasons, the petition for 
certiorari should be granted.   
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