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INTEREST OF AMICI CURIAE1 
Amici are professors of law with a particular in-

terest in the rules and procedural issues governing 
federal courts’ resolution of state prisoners’ applica-
tions for writs of habeas corpus. 

Ursula Bentele is a professor at Brooklyn Law 
School, where she serves as Director of the school’s 
Federal Habeas Clinic, which assists pro se petition-
ers in presenting their constitutional claims in ha-
beas petitions in federal court. Professor Bentele is 
an established author on death penalty issues. She 
has handled numerous death penalty cases in post-
conviction proceedings and is a recipient of the New 
York City Bar’s Thurgood Marshall Award, which 
recognizes attorneys who have contributed time and 
expertise to represent people sentenced to death. 

Daniel Medwed is a professor at the S. J. Quin-
ney College of Law at the University of Utah, where 
his coursework and research focus on criminal law 
and issues related to wrongful convictions. Professor 
Medwed is the author of Prosecution Complex: Amer-
ica’s Race to Convict and Its Impact on the Innocent 
and several articles related to post-conviction claims 
of innocence that have been published in top law re-
views. Professor Medwed previously served as assis-
tant director of the Brooklyn Law School Second 
                                                      
1 Pursuant to Rule 37.6, amici curiae certify that no counsel for 
a party authored this brief in whole or in part, and that no per-
son or entity, other than amici or their counsel, has made a 
monetary contribution to the preparation or submission of this 
brief. Letters from the parties consenting to the filing of this 
brief are on file with the Clerk. 
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Look Program, where he worked with students in-
vestigating and litigating innocence claims by New 
York state prisoners. 

Sean D. O’Brien is an associate professor at the 
University of Missouri – Kansas City, where he 
teaches Criminal Law, Criminal Procedure, and 
Post-Conviction Remedies. He has served as Director 
of several criminal defense clinics there, including 
the Public Defender Appeals Clinic, the Public De-
fender Trial Clinic, the Death Penalty Representa-
tion Clinic, and the Wrongful Convictions Clinic. He 
served as the National Association of Criminal De-
fense Lawyers’ liaison to the ABA Task Force on 
Post-Conviction Remedies, and through the Adminis-
trative Office of the U.S. Courts serves as Regional 
Habeas Counsel for the Eighth Circuit, advising and 
assisting appointed counsel on habeas corpus and 
related issues in habeas corpus litigation. 

Ira Robbins is a professor at American Univer-
sity’s Washington College of Law, and an expert on 
criminal law and procedure, habeas corpus, and 
other post-conviction remedies. Professor Robbins 
has served as a Supreme Court Fellow and as a spe-
cial consultant to the Habeas Corpus Subcommittee 
of the Advisory Committee on Criminal Rules of the 
Judicial Conference of the United States. In 2008, he 
was named a member of the American Bar Associa-
tion Task Force on Post-Conviction Remedies. Pro-
fessor Robbins has authored several books related to 
this area of law, including Habeas Corpus Checklists 
and Prisoners and the Law. 

Stephen I. Vladeck is a professor at American 
University’s Washington College of Law, and is a na-
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tionally-recognized expert on the role of the federal 
courts in the war on terrorism. His teaching and re-
search focus on federal jurisdiction, constitutional 
law, national security law, and international crimi-
nal law. Professor Vladeck was part of the legal team 
that successfully challenged the Bush Administra-
tion’s use of military tribunals at Guantanamo Bay, 
Cuba, in Hamdan v. Rumsfeld, 548 U.S. 557 (2006), 
and has co-authored amicus briefs in numerous other 
major lawsuits, many of which have challenged the 
U.S. government’s surveillance and detention of ter-
rorism suspects. 

BACKGROUND 
In 1998, the district court granted habeas relief 

as to Petitioner Abu-Ali Abdur’Rahman’s death sen-
tence on the ground that his trial counsel had been 
constitutionally ineffective at the penalty phase of 
his trial. Abdur’Rahman v. Bell, 999 F. Supp. 1073 
(M.D. Tenn. 1998). The court of appeals reversed, 
holding that Petitioner was not prejudiced by his 
counsel’s ineffective assistance. Abdur’Rahman v. 
Bell, 226 F.3d 696 (6th Cir. 2000). 

Petitioner then filed a motion under Fed. R. Civ. 
P. 60(b) to reopen the district court’s judgment to in-
clude his claims of prosecutorial misconduct that the 
district court had previously deemed to be proce-
durally defaulted. The district court agreed with Pe-
titioner that his Rule 60(b) motion was not a prohib-
ited second or successive habeas petition, granted 
the motion, and proceeded to reopen the merits of 
Petitioner’s case to review his prosecutorial miscon-
duct claims. Abdur’Rahman v. Bell, No. 3:96-0380, 
2008 U.S. Dist. LEXIS 37863 (M.D. Tenn. May 7, 
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2008). Although petitioner argued, inter alia, that 
the prejudice from prosecutorial misconduct and his 
Brady claims should be cumulated with the prejudice 
from ineffective assistance, the district court dis-
missed Petitioner’s prosecutorial misconduct claims 
without addressing his ineffective assistance of coun-
sel claims or cumulating them with the other errors. 
Abdur’Rahman v. Bell, No. 3:96-0380, 2009 U.S. 
Dist. LEXIS 6042 (M.D. Tenn. Jan. 26, 2009). The 
court of appeals affirmed the district court’s ruling 
without addressing his claims of ineffective assis-
tance of counsel or cumulative error. Abdur’Rahman 
v. Colson, 649 F.3d 468 (6th Cir. 2011).2 

SUMMARY OF ARGUMENT 
This Court has jurisdiction to consider the ques-

tions presented by the Petition. Because the district 
court granted Petitioner’s Rule 60(b) motion and re-
opened the judgment to consider the merits of his 
prosecutorial misconduct claims, this Court has ju-
risdiction to review the ineffective assistance of 
counsel claims determined in an earlier stage of the 
habeas proceedings. The Court independently has 

                                                      
2 Petitioner has consistently argued for cumulation of all errors, 
including ineffective assistance of counsel and prosecutorial 
misconduct. See Petitioner’s Amended Petition for Writ of Ha-
beas Corpus in a Capital Case, Part III.B., at 27 (Dec. 2, 1996); 
Petitioner’s Motion for Relief from Judgment Pursuant to Fed. 
R. Civ. P. 60(b), ¶¶ 21-24, at 8-10 (Nov. 2, 2001); Motion for Re-
lief from Judgment Exclusively Pursuant to Fed. R. Civ. P. 
60(b) (Dec. 12, 2002) (incorporating Petitioner’s Motion for Re-
lief from Judgment Pursuant to Fed. R. Civ. P. 60(b)). Peti-
tioner has also argued for cumulation of the different claims in 
all of his briefings to the district court and the court of appeals.  
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jurisdiction to reach claims, such as Petitioner’s 
claim of cumulative error, that are “inextricably in-
tertwined” with the prosecutorial misconduct claims 
and necessary for meaningful review of such issues. 
It is especially important in a case like this one, 
where Petitioner has consistently preserved his 
claims throughout these habeas proceedings and 
where his life is at stake, for this Court to consider 
all questions presented at any stage of the proceed-
ings without unduly exalting interests of finality 
over due process requirements. 

ARGUMENT 
A. The district court’s grant of Petitioner’s Rule 60(b) 

motion and subsequent consideration of the merits 
of his prosecutorial misconduct claims permit the 
Court to review questions determined in earlier 
stages of the litigation. 
The Court has “authority to consider questions 

determined in earlier stages of the litigation where 
certiorari is sought from the most recent of the judg-
ments of the Court of Appeals.” Major League Base-
ball Players Ass’n v. Garvey, 532 U.S. 504, 508 n.1 
(2001). In MLB, the Court explained that it could 
consider issues previously determined by the court of 
appeals during the first of two appeals in the matter. 
On the first appeal, the court of appeals reversed the 
district court’s refusal to vacate an arbitration 
award. The district court remanded the case for fur-
ther proceedings before the arbitration panel. On ap-
peal for the second time, the court of appeals again 
reversed a refusal to vacate the award, and ordered 
that judgment be entered for the appellee. This 
Court granted certiorari and considered the issues 
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presented in both of the appeals. See id. at 510-11 
(describing and criticizing the court of appeals’ 
analysis in the first appeal). In reaching issues de-
termined in earlier stages of the proceedings, the 
Court in MLB did not find any jurisdictional prohibi-
tion imposed by the 90-day time limit for filing a cer-
tiorari petition on the earlier-determined issues. 
There was “no question” that the second appeal was 
timely before the Court, giving it authority to con-
sider earlier issues of the litigation. See id. at 508 
n.1. Similarly, in Mercer v. Theriot, the Court re-
viewed a matter on its second appeal and determined 
that the court of appeals had erred in the earlier ap-
peal. See Mercer v. Theriot, 377 U.S. 152, 153 (1964). 
“We now consider all of the substantial federal ques-
tions determined in the earlier stages of the litiga-
tion, for it is settled that we may consider questions 
raised on the first appeal, as well as those that were 
before the Court of Appeals upon the second appeal.” 
Id. (emphasis added) (internal citations and quota-
tions omitted). 

This Court’s practice of reviewing errors occur-
ring in earlier appeals in the same proceeding has a 
long and settled lineage. See Hamilton-Brown Shoe 
Co. v. Wolf Brothers & Co., 240 U.S. 251, 258 (1916) 
(stating that although the Court had previously de-
nied certiorari during the first appeal in the case, its 
review was not limited to the questions that were be-
fore the court of appeals in the second appeal, as 
“this court, in now reviewing the final decree by vir-
tue of the writ of certiorari, is called upon to notice 
and rectify any error that may have occurred in the 
interlocutory proceedings”); see also Christianson v. 
Colt Indus. Operating Corp., 486 U.S. 800, 817-18 
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(1988) (“Most importantly, law of the case cannot 
bind this Court in reviewing decisions below. A peti-
tion for writ of certiorari can expose the entire case 
to review. Just as a district court’s adherence to law 
of the case cannot insulate an issue from appellate 
review, a court of appeals’ adherence to the law of 
the case cannot insulate an issue from this Court’s 
review.”) (internal citations omitted); Urie v. Thomp-
son, 337 U.S. 163, 172-73 (1949) (observing that the 
Court may consider all substantial federal questions 
in a matter and may “probe issues disposed of on 
[prior] appeals”); Messenger v. Anderson, 225 U.S. 
436, 444 (1912) (“In the absence of statute the 
phrase, law of the case, as applied to the effect of 
previous orders on the later action of the court ren-
dering them in the same case, merely expresses the 
practice of courts generally to refuse to reopen what 
has been decided, not a limit to their power. Of 
course this court, at least, is free when the case 
comes here.”) (citations omitted).  

The Court’s opinion in Salazar v. Buono, 130 S. 
Ct. 1803 (2010), does not change this result. Buono 
involved a motion to modify a permanent injunction 
based on intervening legislation of Congress aimed 
at preventing the implementation of the permanent 
injunction – the removal of a Latin cross on public 
lands. The Court in Buono refused to consider the 
defendant’s argument that the plaintiff lacked stand-
ing because the standing issue had been determined 
in the final judgment and affirmed on appeal to the 
Ninth Circuit, and the defendant had not sought cer-
tiorari within the 90-day statutory period under 28 
U.S.C. § 2101(c). See Buono, 130 S. Ct. at 1814. 
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The key distinction between Buono and Peti-
tioner’s case relates to the finality of the judgment at 
issue. In Buono, the issue of standing had been de-
finitively determined at the district court level and 
affirmed on appeal without any petition to this 
Court. The judgment was final and, although subject 
to revision pursuant to the district court’s equitable 
powers, was not reopened for further proceedings on 
the merits. 

In Petitioner’s case, on the other hand, the dis-
trict court’s grant of the Rule 60(b) motion reopened 
the judgment, and the district court made a fresh in-
quiry into the no-longer finally decided merits of Pe-
titioner’s case. See, e.g., E. Brooks Books, Inc. v. City 
of Memphis, 633 F.3d 459, 465 (6th Cir. 2011) (“[A] 
Rule 60(b) motion is considered a continuation of the 
original proceeding.”). As this Court has recognized, 
the purpose of a Rule 60(b) motion is to allow for an 
exception to finality. See Gonzalez v. Crosby, 545 
U.S. 524, 528-29 (2005). As this Court explained in 
rejecting the argument that a Rule 60(b) motion is 
prohibited on federal habeas: 

Rule 60(b) allows a party to seek relief from 
a final judgment, and request reopening of 
his case, under a limited set of circum-
stances, including fraud, mistake, and 
newly discovered evidence [or] ‘any ... rea-
son justifying relief from the operation of 
the judgment’ other than the more specific 
circumstances set out in Rules 60(b)(1)-(5). 
The mere recitation of these provisions 
shows why we give little weight to respon-
dent’s appeal to the virtues of finality. That 
policy consideration, standing alone, is un-
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persuasive in the interpretation of a provi-
sion whose whole purpose is to make an ex-
ception to finality. 

Id. Accordingly, the final judgment is now open to 
review by this Court of all issues presented at any 
stage of the proceeding. 
B. These procedural issues must be reviewed through 

the lens of the capital nature of the case. 
The exception to finality afforded by Rule 60(b) is 

especially important in a capital case. When the sen-
tence is death, a Rule 60(b) motion commands a care-
ful balancing between “the finality of the judgment” 
and “the more irreversible finality of [petitioner’s] 
execution.” Thompson v. Bell, 580 F.3d 423, 444 (6th 
Cir. 2009), cert. denied, Bell v. Thompson, 131 S. Ct. 
102 (2010). 

We recognize that where the judgment the 
movant seeks to reopen has already become 
final, courts are often reluctant to find an 
abuse of discretion in a district court’s de-
nial of the Rule 60(b) motion. However, we 
must also heed the Supreme Court’s admo-
nition that “[c]onventional notions of final-
ity of litigation have no place where life or 
liberty is at stake and infringement of con-
stitutional rights is alleged.” Courts ad-
dressing Rule 60(b) motions must consider 
the equities, and the incessant command of 
the court’s conscience that justice be done 
in light of all the facts. In this case, the fi-
nality of the judgment against [petitioner] 
must be balanced against the more irre-
versible finality of his execution, as well as 
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the serious concerns about ineffective assis-
tance that caused this Court so much angst 
upon its prior consideration of [petitioner’s] 
petition. 

Id. (quoting Sanders v. United States, 373 U.S. 1, 8 
(1963)) (other internal citation and quotations omit-
ted). 
C. Finally, this Court may assert pendent jurisdic-

tion over Petitioner’s ineffective assistance claims 
and other Brady and prosecutorial misconduct 
claims because these issues are “inextricably inter-
twined” with the issues this Court is authorized to 
hear, and, moreover, are necessary for meaningful 
review of such issues. 
Pendent appellate jurisdiction exists here because 

Petitioner’s ineffective assistance claims and other 
Brady and prosecutorial misconduct claims are inex-
tricably linked with this Court’s review of the other 
issues it is also authorized to hear. See Clinton v. 
Jones, 520 U.S. 681, 707 n.41 (1997) (finding that the 
court of appeals correctly determined that pendent 
appellate jurisdiction existed over issue because 
“[t]he District Court’s legal ruling that the President 
was protected by a temporary immunity from trial – 
but not discovery – was ‘inextricably intertwined,’ 
with its suggestion that a discretionary stay having 
the same effect might be proper”) (citing Swint v. 
Chambers County Comm’n, 514 U.S. 35, 51, (1995)). 
Pendent appellate jurisdiction is proper because a 
review of all of the claims together is necessary to 
ensure meaningful review of the issues this Court is 
authorized to hear. See id. (noting that, “indeed, ‘re-
view of the [latter] decision [is] necessary to ensure 
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meaningful review of the [former]’”) (quoting Swint, 
514 U.S. at 51). 

One of the questions presented in the Petition is 
whether “cumulative error” is a legally permitted ba-
sis for relief on federal habeas corpus. This question 
necessarily requires an assessment of the cumulative 
effect of all errors, including both the prosecutorial 
misconduct and the ineffective assistance of counsel; 
thus, this Court should consider Petitioner’s ineffec-
tive assistance of counsel claims and other Brady 
and prosecutorial misconduct claims together with 
its review of the issues it is authorized to hear. See 
Petition for a Writ of Certiorari, at 18-20. Accord-
ingly, this Court has pendent appellate jurisdiction 
over Petitioner’s ineffective assistance claims and 
other Brady and prosecutorial misconduct claims. 

 Petitioner’s claims are also inextricably inter-
twined because the existence of prosecutorial mis-
conduct frequently contributes to the existence of in-
effective assistance of counsel. See Kyles v. Whitley, 
514 U.S. 419, 445, 458 (1995) (observing that “disclo-
sure of the suppressed evidence to competent counsel 
would have made a different result reasonably prob-
able,” and that, had the defense attorney been given 
access to the suppressed evidence, “[d]amage to the 
prosecution’s case would not have been confined to 
evidence of the eyewitnesses, for Beanie’s various 
statements would have raised opportunities to attack 
not only the probative value of crucial physical evi-
dence and the circumstances in which it was found, 
but the thoroughness and even the good faith of the 
investigation, as well”). See also Strickland v. Wash-
ington, 466 U.S. 668, 686 (1984) (“Government vio-
lates the right to effective assistance when it inter-
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feres in certain ways with the ability of counsel to 
make independent decisions about how to conduct 
the defense.”). 

Given that the non-disclosure of exculpatory evi-
dence and the performance of defense counsel are in-
tertwined, and because Kyles requires the district 
court to consider how a competent lawyer (not neces-
sarily Petitioner’s lawyer) would have proceeded if 
the government had met its obligation to disclose ex-
culpatory evidence, it is necessary that the habeas 
court, in reopening the judgment on Brady issues, 
would also have discretion to review claims for inef-
fective assistance of counsel. As this Court said in 
Kyles, the undisclosed Brady evidence might have 
put the trial lawyer on notice that another avenue of 
defense investigation would be fruitful. Analyzing 
this question requires a cumulative approach. “The 
fourth and final aspect of Bagley materiality to be 
stressed here is its definition in terms of suppressed 
evidence considered collectively, not item by item.” 
Kyles, 514 U.S. at 436-37 (citing United States v. 
Bagley, 473 U.S. 667, 675 n.7 (1985)). 

CONCLUSION 
For the reasons described above, this Court 

should recognize its authority to review the merits of 
Petitioner’s ineffective assistance of counsel claims, 
his other Brady and prosecutorial misconduct claims, 
and his claim of cumulative error in addition to his 
prosecutorial misconduct claims raised in his motion 
under Rule 60(b). 
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