
No. 11-1236 
================================================================ 

In The 

Supreme Court of the United States 
---------------------------------  --------------------------------- 

DONNA L. NELSON, in her official capacity as 
Chairman of the Texas Public Utility Commission, et al., 

Petitioners,        
v. 

TIME WARNER CABLE INC., et al., 

Respondents.        

---------------------------------  --------------------------------- 

On Petition For A Writ Of Certiorari 
To The United States Court Of Appeals 

For The Fifth Circuit 

---------------------------------  --------------------------------- 

RESPONSE IN SUPPORT OF PETITION 
FOR WRIT OF CERTIORARI 

---------------------------------  --------------------------------- 

CLARENCE A. WEST 
4001 Lob Cove 
Austin, Texas 78730 
(512) 401-3468 

RENEA HICKS 
 Counsel of Record 
101 West 6th Street 
Suite 504 
Austin, Texas 78701 
(512) 480-8231 
rhicks@renea-hicks.com 

Attorneys for Texas 
 Coalition of Cities 
 for Utility Issues 

May 1, 2012 
 
================================================================ 

COCKLE LAW BRIEF PRINTING CO. (800) 225-6964 
OR CALL COLLECT (402) 342-2831 



i 

 
QUESTION PRESENTED 

 
 What level of judicial scrutiny is to be given a 
state law that, through a grandfathering provision, 
affects cable operators in different ways but does not 
burden any of their First Amendment activities? 
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 As provided in Supreme Court Rule 12.6, the 
Texas Coalition of Cities for Utility Issues (“TCCFUI”) 
responds in support of the Petition for a Writ of 
Certiorari by the Chairman and Commissioners of 
the Texas Public Utility Commission (collectively, 
“Texas PUC” or “PUC”) seeking review of a judgment 
of the United States Court of Appeals for the Fifth 
Circuit in favor of Time Warner Cable Inc. and the 
Texas Cable Association (collectively, “Time Warner”). 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 In 2005, the Texas Legislature enacted legisla-
tion to change the method Texas had long used to 
provide private cable service providers access to 
public rights-of-way for laying down the infrastruc-
ture to deliver programming to their subscribers. 
Before passage of the new legislation, these contracts 
for private use of public property – “franchises” – had 
been negotiated at the municipal level, with Texas 
cities negotiating individual franchises with the cable 
providers. 

 The 2005 legislation moved this franchising 
authority (for granting public right-of-way access to 
provide cable services) from the municipal level to the 
state level. The legislation also streamlined the cable 
franchising process, eliminating the concept of indi-
vidually-negotiated cable franchises and replacing it 
with a simplified application process. Tex. Util. Code 
§ 66.003. The Texas PUC was assigned responsibility 
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for receiving cable franchise applications and issuing 
the cable franchises. Id. § 66.001. 

 Upon passage of the 2005 legislation, every Texas 
cable service provider was free to seek a state-issued 
franchise from the PUC. From that point forward, all 
providers in the state were freed from the necessity of 
engaging in negotiating individual franchises; local 
cable franchise negotiations immediately became a 
thing of the past. 

 Recognizing that some existing local municipal 
franchises would not expire for a number of years, the 
2005 legislation also established a “grandfathering” 
transition period. While there would be no more 
negotiations over local franchises – replaced now by a 
simplified state application process – the local fran-
chises which had been negotiated to conclusion re-
mained in place until the agreed franchise expiration 
date. 

 The legislature decided, as a general proposition, 
not to override or allow private abrogation of existing 
contractual obligations in the local franchises. In the 
geographic areas covered by these local, unexpired 
franchises, and only in those areas, a cable service 
provider could not seek a state-level franchise until 
either the franchise had expired or the municipality 
agreed to release it from the contract. Tex. Util. Code 
§ 66.004. Within this limited category of existing 
local franchises, the legislature allowed one group 
of less-established existing providers – known as 
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“overbuilders” – to opt out of their existing local 
franchise. Id. § 66.004(b). 

 Six years later, in 2011, the legislature modified 
the transition rule, narrowing the franchise grand-
fathering provisions to reach only municipalities with 
populations of 215,000 or more. Id. § 66.004(b-1). As 
to the franchises in smaller communities, the incum-
bent cable service provider was given a four-month 
window for opting out of the existing franchise and 
moving to the state-level franchise system. Id. 

 Time Warner challenged the transition provisions 
of the 2005 legislation on First Amendment grounds. 
Time Warner argued that strict scrutiny applied; 
the Texas PUC and private industry defendant-
intervenors argued that no more than intermediate 
scrutiny should be used; and TCCFUI claimed that 
only rational basis scrutiny was warranted. 

 After appellate resolution of jurisdictional issues, 
the district court reached the merits of Time Warner’s 
challenge. Using intermediate scrutiny, it found the 
2005 legislation’s transition provisions met First 
Amendment requirements. PUC Pet. App. 32a-41a. 

 The Fifth Circuit reversed. It held that strict 
scrutiny applied and, as a fall-back, concluded that 
the legislation failed intermediate scrutiny. PUC Pet. 
App. 15a-26a. The appeals court evaluated the 2011 
legislative changes narrowing the reach of the transi-
tion provisions, but concluded that these changes – 
made while the case was pending on appeal – did not 
solve the First Amendment problem. Id. 25a. It 
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remanded the case to the district court “for proceed-
ings consistent with” its opinion. Id. 26a1 

---------------------------------  --------------------------------- 
 

REASON FOR GRANTING PUC’S PETITION 

 This case presents the important issue of the 
appropriate level of judicial scrutiny that is to be 
given to legislation that affects businesses engaged in 
First Amendment-related activity but does not im-
pose any discernible burden on the First Amendment 
activity itself. The appeals court’s adoption of a strict 

 
 1 Implicit in the Texas PUC’s discussion in support of its 
second reason for granting the petition – arguing that the court 
of appeals should have given the PUC an opportunity on remand 
to make a record in defense of the statute as it was amended in 
2011, PUC Pet. at 13-17 – is the assumption that the court of 
appeals did not give the state such an opportunity. TCCFUI does 
not believe that assumption is supported by the court of appeals 
opinion. The case was remanded to the district court for further 
proceedings. Nothing in the court of appeals disposition of the 
case appears to preclude further development of the record in 
the district court on remand. Such an approach would accord 
with the way this Court has handled constitutional challenges to 
state statutes amended while an appeal is proceeding. See, e.g., 
Fusari v. Steinberg, 419 U.S. 379, 386-90 (1972) (remanding for 
reconsideration in light of changes in state law while case was 
on appeal). Acting under its inherent docket control powers, the 
district court has stayed further proceedings pending disposition 
of the PUC’s certiorari petition. See TCA v. Hudson, ECF Doc. 
#224, No. A-05-CA-721-LY (W.D. Tex. April 25, 2012). TCCFUI 
fully supports the PUC’s position that it should be given the 
opportunity to make a district court record on the First Amend-
ment issue in light of the 2011 amendments to the legislation at 
issue. 
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scrutiny test does not seem tethered to any of this 
Court’s precedents. 

 The PUC proposes an intermediate level of 
scrutiny in this context, but that position, too, seems 
problematic in light of this Court’s 1991 decision in 
Leathers v. Medlock, which applied the rational basis 
test in circumstances analogous to the one here. It is 
the rational basis test which TCCFUI continues to 
argue here, as it did in the appeals court, is appropri-
ate for the grandfathering rule adopted by the Texas 
Legislature, with no apparent effect on any aspect of 
the First Amendment activities of the affected cable 
providers. 

 This Court’s precedents in the area of govern-
ment action affecting businesses engaged in First 
Amendment activities without burdening the actual 
First Amendment activities themselves have created 
a broad area of uncertainty for the lower courts. 
Discerning what constitutes differential treatment of 
First Amendment businesses from the imposition of 
special burdens on them finds no ready guide from 
this Court, yet telling the difference largely deter-
mines the outcome of the cases in this important 
First Amendment field. The Court should use this 
case to provide additional guidance. 
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I. The level of judicial scrutiny applied to 
state legislation concerning corporate en-
tities who deliver First Amendment con-
tent presents an important issue, and this 
area of the law needs clarification in a 
circumstance when the legislation has no 
effect on the content or amount of First 
Amendment product being delivered. 

 The first question presented by the PUC is 
whether the transitional provisions of the new Texas 
franchising system for private use of public rights-of-
way to provide cable services “is subject to strict 
scrutiny” under the First Amendment. PUC Pet. at 
(I). TCCFUI supports the PUC’s position that the 
Court should address this important issue on the 
merits, PUC Pet. at 10-13, and that use of strict 
scrutiny is improper for judicial review of the kind of 
legislation involved in this case. 

 TCCFUI’s position on resolution of the question 
presented, though, differs from the PUC’s. The PUC 
argues that intermediate scrutiny should be used. 
PUC Pet. at 10. TCCFUI’s argument, on the other 
hand, is that even mid-tier intermediate scrutiny is 
too intense a standard of judicial review for grand-
fathering legislation of the sort involved here. The 
grandfathering provisions in Section 66.004 of the 
Texas Utilities Code have no conceivable – and cer-
tainly no record-supported – affect on the content or 
amount of First Amendment-protected product that 
Texas cable service providers can deliver across public 
rights-of-way to the consuming public. Hence, no 
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First Amendment interests are implicated by the 
legislative provisions in question, and only a standard 
of review more forgiving of legislative choice than was 
used below or than is proffered by the PUC is appro-
priate.2 

 
II. If it imposes no special burdens on their 

First Amendment activities, differential 
treatment of businesses engaged in such 
activities is subject to only the rational 
basis test. 

A. Actual operation of the transitional 
provisions has no First Amendment ef-
fects. 

 The transitional provisions of the Texas franchis-
ing legislation have nothing to do with First Amend-
ment-protected activity. All they do is leave inviolate, 
but only for the remainder of their life, the existing 
franchise contracts which the more-established cable 
providers had already agreed to complete. Every 
cable service provider in the state, including those 
covered by the limited transitional period, remained 

 
 2 As a respondent and party to the proceedings below, 
TCCFUI “may seek reversal of the judgment of the Court of 
Appeals on any ground urged in that court.” O’Bannon v. Town 
Court Nursing Center, 447 U.S. 773, 783 n.14 (1980). TCCFUI 
urged the Fifth Circuit in this case to use only rational basis 
review in scrutinizing the challenged legislation. PUC Pet.App. 
16a n.12 (“TCCFUI contends that S.B. 5 should be reviewed only 
under rational basis scrutiny because it does not implicate First 
Amendment interests.”) 
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free to seek a state-issued franchise. Those covered by 
the transitional provision could seek state-issued 
franchises outside the territory covered by the grand-
fathered local franchise and, even as to that territory, 
could seek a state-issued franchise as soon as the 
contract ended (or sooner, if the municipality agreed). 

 Nothing in this arrangement implicates, even 
indirectly, protected First Amendment activity. In the 
affected local territory, a cable service provider is 
bound by the legislation only to continue under the 
existing local franchise until expiration or agreed 
termination. Beyond this one limitation, the cable 
service provider remains free to deliver the identical 
services and content that would be delivered were it 
allowed to switch to a state-issued franchise covering 
the same territory. There is no affect whatever on 
substantive content in operating under a local fran-
chise as opposed to operating under a state franchise. 

 Nor do the transition requirements have any 
effect on the amount of content delivered. In the 
realm of the transition provisions, the state franchise 
has no advantage over the local franchise as far as 
how much content can be delivered. The incumbent 
provider operating under a grandfathered local 
franchise is not even affected by the reputed burden-
someness of having to negotiate locally for an indi-
vidualized contract. Whatever burden this would 
present has long since passed; it ended when the 
contract was originally negotiated. It is not happen-
ing now and it will never happen again. 
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 The transitional provisions even maintain effec-
tive cost neutrality as to two of the more specialized 
in-kind services that some municipal franchises, 
including ones covered by the transitional provisions, 
required incumbent providers to deliver. As to those 
services – institutional network capacity and cable 
service “drops”3 – the legislation requires the services 
to continue at the same level in those cities where the 
local franchises included requirements for such 
services. But cities had to start paying the former 
incumbent franchisee providers the actual incremen-
tal cost (essentially, out-of-pocket costs for continuing 
those services) beginning in January 2008 or when a 
grandfathered franchise expires.4 

   

 
 3 Institutional network capacity – commonly known as “I-
net” – is basically a private line data network cities may use for 
non-commercial purposes, such as coordinating traffic lights. 
Cable drops enable cable program delivery to community public 
buildings such as public schools. 
 4 In addition to the items discussed in the text, and to 
ensure a level playing field among those required to honor local 
cable franchise contracts and those entities that would be 
providing cable services under the new PUC-granted franchises, 
many of the key terms in the local franchises were incorporated 
into the state-franchises. For example, the franchise fees were 
standardized at 5% of gross revenues, consistent with federal 
law, 42 U.S.C. § 542(a). Tex. Util. Code § 66.005(a). Also, re-
quirements for Public, Educational, and Governmental access 
channels were matched by all cable providers, local incumbent 
franchisees, and the new entrants. Id. § 66.006(a), (b). 
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B. This Court’s precedents give general 
guidance suggesting that the rational 
basis test applies here, but additional 
guidance is needed in this important 
area. 

 Despite the absence of any demonstrable First 
Amendment implications in the legislation’s transi-
tion system, the court of appeals subjected it to the 
highest level of scrutiny: the same level that courts 
give to government actions directed at the substance 
or amount of speech-related content. Its jumping-off 
point for reaching this conclusion is this Court’s 
observation that “[c]able programmers and cable 
operators engage in and transmit speech, and they 
are entitled to the protection of the speech and press 
provisions of the First Amendment.” PUC Pet. App. 
16a, quoting Turner Broad. Sys., Inc. v. FCC, 512 U.S. 
622, 636 (1994) (“Turner I”).5 

 Turner I, though, helps demonstrate why the 
Court should use this case to clarify the way courts 

 
 5 The state has adequately addressed why the Fifth Circuit 
decision conflicts with the District of Columbia Circuit in the 
level of scrutiny it applies to differential treatment of small 
numbers of content-deliverers. PUC Pet. at 11-13. This discus-
sion, though, only narrows the debate to whether strict or 
intermediate scrutiny applies in such situations. This does not 
address the broader, more important jurisprudential question of 
how lower courts are supposed to sort out which levels of judicial 
scrutiny are appropriate for the many different kinds of legisla-
tion that differentiate in different ways and for different policy 
reasons among companies engaged in First Amendment-related 
activities. 
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are to sift through claims about differential govern-
mental treatment of companies that are in the busi-
ness of delivering First Amendment content to 
consumers. The analytical steps taken by the Fifth 
Circuit in this case, moving from its quote of the 
Turner I excerpt to its conclusion that the limited 
number of providers momentarily constrained by the 
grandfathering rules for local franchises warranted 
strict, and fatal, scrutiny, show the weaknesses in the 
Court’s extant precedential guidance in this im-
portant area of national commerce. 

 Turner I dealt with rules (“must-carry” rules) 
which reduced the channels over which cable opera-
tors could exercise control, thereby creating addition-
al difficulties for them in competition for delivering 
programming. 512 U.S. at 536-37. The Court found 
that these rules imposed “special burdens” on cable 
programmers, thereby warranting heightened, but 
not the highest, scrutiny. 512 U.S. at 641, 647. 

 Turner I’s “special burdens” analysis generally 
adhered to the analysis in Minneapolis Star & Trib-
une Co. v. Minnesota Com’r of Revenue, 460 U.S. 575 
(1983). In Minneapolis Star, the Court addressed the 
constitutionality of a special use tax applicable only 
to First Amendment-protected publications, applying 
intermediate scrutiny and overturning the tax. But, 
the Court was careful to distinguish between imposi-
tions that burden First Amendment businesses and 
those that also affect those businesses but are of more 
general applicability. 460 U.S. at 582-83. 



12 

 Another case in this line, City of Los Angeles v. 
Preferred Communications, Inc., 476 U.S. 488 (1986), 
used intermediate scrutiny to invalidate a city’s 
outright denial of use of municipal property to an 
operator-franchisee. 

 Turner I, Minneapolis Star, and Preferred Com-
munications contrast with another case involving 
imposition of a tax on a business engaged in First 
Amendment activities, Leathers v. Medlock, 499 U.S. 
439 (1991). There, the Court emphasized that mere 
differences in government treatment of businesses 
performing First Amendment-protected activities do 
not necessarily trigger First Amendment concerns at 
all and, standing alone, do not require heightened 
scrutiny. Taxing cable television differently from 
other media “does not by itself . . . raise First 
Amendment concerns.” Id. at 444. Leathers, then, 
used only rational basis scrutiny and upheld the state 
tax. 

 These cases – Minneapolis Star, Preferred Com-
munications, Turner I, and Leathers – describe a 
broad swath of government actions unrelated to 
content but affecting businesses engaged in deliver-
ing First Amendment product. Imposition of special 
burdens on such businesses trigger heightened 
(though not strict) scrutiny. All differential burdens 
on such businesses, though, are not special burdens. 
Sometimes, as Leathers demonstrates, a differential 
burden is not a special burden, with the consequence 
that only the rational basis level of scrutiny is sup-
posed to be employed. 
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 The facts of this case seem to put it more in the 
Leathers category than in the Turner I, Minneapolis 
Star, and Preferred Communications category. Within 
the group of cable providers, the state has imposed 
differential treatment, but there is not any additional 
burden imposed, much less a burden that implicates 
the First Amendment and, therefore, would be a 
special burden under Turner I, Minneapolis Star, and 
Preferred Communications. 

 Regardless of where a full analysis would land on 
this question, this much can be said: current guid-
ance from this Court does not mark out a clear path 
for lower courts to determine the answer. Yet, this 
case is not the only one of its type likely to come down 
the pike in the near future. The communications 
industry in general, and the cable and video pro-
gramming delivery element of that business in par-
ticular, are rapidly changing commercial arenas. 
Determining where their First Amendment activities 
end and their non-speech profit-making duties begin 
is not always easy. State legislatures, though, are 
going to have to deal with these types of issues in 
such realms as permitting, regulations, and, of 
course, franchises and taxes. 

 This Court has recognized the analytical problem 
raised by this case. In Denver Area Educational 
Telecommunications Consortium, Inc. v. FCC, 518 
U.S. 727 (1996), the lead opinion criticized “categori-
cal approaches” to law in the communications field, 
observing that such approaches deprive government 
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of needed flexibility in balancing responses to practi-
cal issues that arise there with First Amendment 
interests that might be implicated. 518 U.S. at 740 
(plurality). Given a rapidly evolving area, the opinion 
warned against “unwise and unnecessary” establish-
ment of rigid standards drawn from narrow analo-
gies. Id. at 742. 

 This case is a particularly useful vehicle for this 
Court to carry forward the process of developing 
workable standards for lower courts to use in analyz-
ing the inevitable intersection of government regula-
tion and businesses – typically, quite large, well-
capitalized ones – who make their money by engaging 
in First Amendment activities. Everything the gov-
ernment does that affects them is not subject to strict 
scrutiny; some of it is subject to only rational basis 
scrutiny. The legislation in this case seems to fall 
more readily into the latter category. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 The Court should grant the Texas PUC’s petition 
for a writ of certiorari. 
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