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QUESTION PRESENTED 

 

 Whether the Sixth Circuit properly affirmed the district court’s 

order granting a conditional writ of habeas corpus under 28 U.S.C. § 

2254(d)(2) because the Michigan Supreme Court’s decision adjudicating 

Respondent’s Batson claim was based on an unreasonable determination of 

the facts in light of the evidence presented in the voir dire proceedings.  
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COUNTERSTATEMENT OF THE CASE 

 

The focus of the petition is the decision of the Sixth Circuit affirming the 

district court’s grant of a conditional writ of habeas corpus to Respondent Gregory 

Rice pursuant to 28 U.S.C. § 2254(d)(2).  The district court concluded that, in People 

v. Knight, 473 Mich. 324; 701 N.W.2d 715 (2005), the Michigan Supreme Court’s 

adjudication of Respondent’s peremptory challenge claim under Batson v Kentucky, 

476 U.S. 79 (1986) was based on an unreasonable determination of facts in light of 

the evidence, within the meaning of § 2254(d)(2).  Specifically, there was no 

evidence in the record of the voir dire proceedings to support the Michigan Supreme 

Court’s specific factual determination that the trial judge did not discredit the 

prosecutor’s proffered race-neutral reasons for striking the challenged jurors.  

In accordance with the limited review of habeas petitions under the 

Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), the Sixth Circuit 

observed that, under § 2254(d)(2), “a federal court may relitigate a claim 

adjudicated on the merits in state court if the state adjudication of the claim 

“resulted in a decision that was based on an unreasonable determination of the 

facts in light of the evidence presented in the State court proceeding.”  Pet. App. 

19a.  As the Sixth Circuit explained,  

[I]t is not enough for the petitioner to show some unreasonable 

determination of fact; rather, the petitioner must show that the 

resulting state court decision was “based on” that unreasonable 

determination.  See, e.g., Byrd v. Workman, 645 F.3d 1159, 1172 (10th 

Cir. 2011) (holding that although the petitioner met his burden under § 

2254(d)(2), the state court decision was not based on that 

determination, thereby barring relitigation of the claim).  
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Pet. App. 19a. (emphasis added). 

Accordingly, the Sixth Circuit noted that “§§ 2254(a)-(e) make clear that a 

federal court sitting in review of a state court judgment owes great deference to that 

judgment.”  Pet. App. 19a.  The Sixth Circuit further noted that a federal court 

cannot grant habeas relief based upon its “independent judgment[] that a violation 

of federal law has occurred,” but that “[m]ore is required” as “the Supreme Court 

has reiterated [] in a series of recent decisions.” Pet. App. 19a-20a (citing cases).   

Constrained by its limited review function, the Sixth Circuit nonetheless 

found that, under § 2254(d)(2), the Michigan Supreme Court’s adjudication of 

Respondent’s Batson claim was based on its specific factual determination that the 

trial judge did not discredit the prosecutor’s race-neutral reasons for striking the 

challenged jurors, and that this was an unreasonable determination of the facts in 

light of the record of the voir dire proceedings.  Specifically, the Sixth Circuit stated: 

 No fair and reasonable reading of the record would permit the 

Michigan Supreme Court to find, as a matter of fact, that the trial judge did 

not discredit the prosecutor’s race-neutral reasons.  Nothing in the record 

even suggests as much.  The trial judge appears to have misunderstood the 

nature of the court’s duty under Batson, but regardless of the trial judge’s 

subjective misunderstanding or motivation, the record makes clear that the 

trial judge rejected the prosecutor’s proffered race-neutral reasons for the 

exclusion of either or both Ms. Jones and Ms. Johnson.  As Petitioner states, 

“[t]here is no other objectively reasonable way around it.” (Pet’r Br. at 34) 

 

 Accordingly, the Michigan Supreme Court unreasonably determined, 

in light of the record, that the trial court did not discredit the prosecutor’s 

race-neutral reasons for striking the challenged jurors, within the meaning of 

§ 2254(d)(2).  This unreasonable determination was the basis of the court’s 

adjudication of Petitioner’s Batson claim, and therefore the relitigation bar of 

§ 2254(d) poses no obstacle to this Court’s review.  See Byrd, 645 F.3d at 

1172. 
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Pet. App. 32a-33a (emphasis added). 

Because the material basis of the Michigan Supreme Court’s adjudication of 

Respondent’s Batson claim rested upon an objectively unreasonable factual 

determination under § 2254(d)(2), the Sixth Circuit proceeded with de novo review 

of his federal claim alleging a violation of his right to equal protection under the 

Fourteenth Amendment, U.S. Const. amend. XIV, § 1.  Upon de novo review, the 

Sixth Circuit concluded that there was a violation of the Equal Protection Clause, 

as interpreted by Batson and its progeny.  In pertinent part, the Sixth Circuit 

stated: 

The Batson inquiry in this case turned on step three, namely whether 

the trial court accepted or rejected the prosecutor’s proffered race-neutral 

reasons . . . . As discussed above, the record is clear that the trial court 

rejected the prosecutor’s reasons for striking Ms. Johnson and Ms. Jones.  

Without repeating our entire discussion, the record reveals that the trial 

court considered the prosecutor’s proffered explanations and rejected them, 

stating, among other things, “I don’t accept that,” and “I’m not satisfied with 

the prosecutor’s response as to potential juror[s] Jones and Johnson.”  

 

The trial court may not have understood the nature of the inquiry it 

made.  But this is of little, if any, consequence because the trial court’s clear 

and unambiguous rejection of the prosecutor’s race-neutral reasons, after an 

“on-the-record-analysis” of the proffered reasons . . . amounts to a finding at 

step three that the prosecutor engaged in invidious discrimination.  This 

finding is accorded high deference, Snyder v. Louisiana, 552 U.S. 472, 477 

(2008) (“On appeal, a trial court’s ruling on the issue of discriminatory intent 

must be sustained unless it is clearly erroneous.”), and based on the record, 

does not appear to be clearly erroneous or even erroneous at all. [slip 25]. 

* * * 

In light of the high degree of deference given to the trial court’s 

credibility assessment, nothing in the record suggests that the trial court 

clearly erred in finding purposeful discrimination in the striking of 

veniremembers Johnson and Jones.  We therefore conclude, as the trial judge 

did, that a Batson violation occurred during jury selection.  

 

Pet. App. 36a-38a. 
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Petitioner then filed a motion for rehearing en banc, presenting the issues 

that it now raises in the petition for certiorari.  On January 20, 2012, the Sixth 

Circuit denied the motion for rehearing, staying the mandate by order entered on 

February 6, 2012.  

REASONS FOR DENYING THE PETITION 

 

The petition for certiorari does not raise any question that warrants review 

by this Court.  The petition should be denied because the Sixth Circuit’s decision 

does not conflict with the decision of any Court of Appeals or with any decision of 

this Court.   

I. The Sixth Circuit’s decision complied with the limited review of 

habeas petitions under AEDPA and this Court’s precedent. 

 

The Sixth Circuit properly applied AEDPA’s deferential standard of factual 

review in concluding that there was an unreasonable determination of the facts 

under 28 U.S.C. § 2254(d)(2).  Contrary to the Petitioner’s claim, what the Sixth 

Circuit found to be an unreasonable determination of the facts under § 2254(d)(2) 

was not the Michigan Supreme Court’s general finding that there was no Batson 

violation, but rather its specific factual determination that the trial judge did not 

discredit the prosecutor’s proffered race-neutral reasons for striking the challenged 

jurors.  In reaching this conclusion, the Sixth Circuit properly rejected what 

Petitioner claims to be a fair reading of the record by the Michigan Supreme Court 

for the simple reason that there was no support in the record of the voir dire 

proceedings for this specific factual determination.  Because the Michigan Supreme 

Court’s adjudication of Respondent’s Batson claim was based on its unreasonable 

https://www.lexis.com/research/buttonTFLink?_m=435570097fc21ff76f4bef216a32e09d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b614%20F.3d%20501%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=15&_butInline=1&_butinfo=28%20U.S.C.%202254&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=41a13b99c828ed698081e6d72d0b9df3
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determination of the facts within the meaning of § 2254(d)(2), the Sixth Circuit 

reviewed his federal claim de novo, concluding that there was a violation of 

Respondent’s right to equal protection under the Fourteenth Amendment as 

interpreted by Batson and its progeny. 

While a habeas applicant’s burden of establishing entitlement to relief is 

“difficult to meet,” Harrington v. Richter, 131 S. Ct. 770, 786 (2011), it is not an 

insurmountable task.  See Miller-El v. Cockrell, 537 U.S. 322, 340 (2003) (noting 

that “deference does not by definition preclude relief”); Wiggins v Smith, 539 U.S. 

510 (2003) (rejecting state court’s factual determination under § 2254(e)(1) and 

§2254(d)(2)).  Contrary to the Petitioner’s contention, there was an “extreme 

malfunction” in the state court system since the Michigan Supreme Court’s factual 

ruling that the trial judge did not discredit the prosecutor’s race-neutral reasons 

was “so lacking in justification . . . beyond any possibility for fairminded 

disagreement.” Richter, 131 S. Ct. at 786.  Further, comity was not offended since 

the state courts were given an opportunity to review Respondent’s claim that the 

decision was based upon an unreasonable determination of the facts in violation of § 

2254(d)(2).  O’Sullivan v. Boerckel, 526 U.S. 838, 844 (1999). (“Comity . . . dictates 

that when a prisoner alleges that his continued confinement for a state court 

conviction violates federal law, the state courts should have the first opportunity to 

review this claim and provide any necessary relief.”).  Based upon the facts 

presented here, the Sixth Circuit’s decision was correct, and the petition should be 

denied. 

https://www.lexis.com/research/buttonTFLink?_m=435570097fc21ff76f4bef216a32e09d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b614%20F.3d%20501%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=22&_butInline=1&_butinfo=28%20U.S.C.%202254&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=64b164425fbc2454ee9c02d0d0b522ce
https://www.lexis.com/research/buttonTFLink?_m=435570097fc21ff76f4bef216a32e09d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b614%20F.3d%20501%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=22&_butInline=1&_butinfo=28%20U.S.C.%202254&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=64b164425fbc2454ee9c02d0d0b522ce
https://www.lexis.com/research/buttonTFLink?_m=435570097fc21ff76f4bef216a32e09d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b614%20F.3d%20501%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=21&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b526%20U.S.%20838%2c%20844%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=5dcca558e915aa618d11a514536e1690
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II. This case is not the proper vehicle to resolve the interplay between 

28 U.S.C. § 2254(d)(2) and 28 U.S.C. § 2254(e)(1).  

 

Given that there was no support in the record of the voir dire proceedings for 

the Michigan Supreme Court’s specific factual determination as to whether the trial 

judge discredited the prosecutor’s proffered reasons for challenging the jurors, its 

specific factual finding in this regard was not entitled to the “presumption of 

correctness.”  Under 28 U.S.C. § 2254(e)(1), “a determination of a factual issue by a 

state court shall be presumed correct [and] the applicant shall have the burden of 

rebutting the presumption of correctness by clear and convincing evidence.”  Coe v. 

Bell, 209 F.3d 815, 823 (6th Cir. 2000) (noting that “a question of fact, under § 

2254(e)(1) . . . entitled to a presumption of correctness that may be rebutted only by 

clear and convincing evidence”).  

Because the Michigan Supreme Court specific factual determination that the 

trial judge did not discredit the prosecutor’s proffered reasons for challenging the 

jurors was found to be objectively unreasonable, the Sixth Circuit necessarily 

implied that the Respondent presented clear and convincing evidence showing that 

the trial judge discredited the prosecutor’s race-neutral reasons for striking the 

challenged jurors.  See Ben-Yisrayl v. Buss, 540 F.3d 542, 549 (7th Cir. 2008) 

(reviewing challenges to factual determinations under § 2254(d)(2)’s stringent 

unreasonable error standard, using § 2254(e)(1)’s clear and convincing evidence 

standard as “the mechanism for proving unreasonableness”), citing Ward v. Sternes, 

334 F.3d 696, 703-04 (7th Cir. 2003); Meyers v. Gillis, 142 F.3d 664, 666 (3d Cir. 

1998) (presumption of correctness did not apply because state court findings not 

https://www.lexis.com/research/buttonTFLink?_m=d44e79c27097a03fe46a8285d9d34819&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b209%20F.3d%20815%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=86&_butInline=1&_butinfo=28%20U.S.C.%202254&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAb&_md5=4960ddebbbc2fb0f927defb2397fac7e
https://www.lexis.com/research/buttonTFLink?_m=d44e79c27097a03fe46a8285d9d34819&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b209%20F.3d%20815%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=86&_butInline=1&_butinfo=28%20U.S.C.%202254&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAb&_md5=4960ddebbbc2fb0f927defb2397fac7e
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fairly supported by the record).  Consequently, under the facts and circumstances of 

this case, it is unnecessary to resolve the question about the exact interplay 

between 28 U.S.C. § 2254(d)(2) and 28 U.S.C. § 2254(e)(1) since determining this 

question would not change the result.  Accordingly, this case is not the proper 

vehicle for resolving this issue.  See Wood v. Allen, 130 S.Ct. 841, 848-49 (2010) 

(declining “to resolve the question of how § 2254(d)(2) and (e)(1) fit together”).  

CONCLUSION 

 For the above reasons, Petitioner has failed to provide any compelling reason 

for this Court to grant his petition.  The petition for a writ of certiorari should be 

denied.  

      Respectfully submitted, 

      ___________________________ 

GARY P. SUPANICH  

Counsel of Record 

GARY P. SUPANICH PLLC 

117 North First Street, Suite 111 

Ann Arbor, MI 48104 

      (734) 276-6561 

      garypsupanich@yahoo.com 

 

      Attorney for Respondent Gregory Rice 
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