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QUESTION PRESENTED 

 

Federal antitrust law—specifically § 4 of the 
Clayton Act, 15 U.S.C. § 15(a)—grants a private 
right of action for treble damages to “any person who 
shall be injured in his business or property by reason 
of anything forbidden in the antitrust laws.”   

This Court’s precedents establish that, in order 
for a person to be “injured in his business or property 
by reason of anything forbidden in the antitrust 
laws” within the meaning of 15 U.S.C. § 15(a), the 
person must have suffered “antitrust injury, which is 
to say injury of the type the antitrust laws were 
intended to prevent and that flows from that which 
makes defendants’ acts unlawful.”  Blue Shield of Va. 
v. McCready, 457 U.S. 465, 482 (1982) (emphasis in 
original).   

The question presented is: 

Whether the Third Circuit has erred in restricting 
the availability of 15 U.S.C. § 15(a) with a general 
rule that: “As a general matter, the class of plain-
tiffs capable of satisfying the antitrust-injury 
requirement is limited to consumers and competitors 
in the restrained market and to those whose injuries 
are the means by which the defendants seek to 
achieve their anticompetitive ends.” 
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RULE 29.6 STATEMENT 

Pursuant to this Court’s Rule 29.6, petitioner 
states that it has no parent corporation and no 
publicly held company owns 10% or more of 
petitioner’s stock. 
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SigmaPharm, Inc. hereby petitions for a writ of 
certiorari to review the judgment of the Court of 
Appeals for the Third Circuit in this action. 

OPINIONS BELOW 

The opinion of the Court of Appeals is unreported 
and is reproduced in Appendix A.  The opinion of the 
District Court is reported at 772 F. Supp. 2d 660 and 
is reproduced in Appendix B.    

JURISDICTION 

The Court of Appeals entered final judgment on 
December 12, 2011.  No petition for rehearing was 
filed.  By Order dated February 27, 2012, Justice Ali-
to extended petitioner’s time to file a petition for a 
writ of certiorari to and including April 26, 2012. 
This Court’s jurisdiction is invoked under 28 U.S.C. 
§ 1254(1).  The district court had subject matter 
jurisdiction under at least 28 U.S.C. §§ 1331 and 
1337.  The Third Circuit had appellate jurisdiction 
under 28 U.S.C. § 1291. 

STATUTORY PROVISION INVOLVED 

Section 4 of the Clayton Act, 15 U.S.C. § 15(a), 
provides in relevant part: 

[A]ny person who shall be injured in his business 
or property by reason of anything forbidden in the 
antitrust laws may sue therefor in any district court 
of the United States in the district in which the 
defendant resides or is found or has an agent, with-
out respect to the amount in controversy, and shall 
recover threefold the damages by him sustained, and 
the cost of suit, including a reasonable attorney’s fee. 

STATEMENT OF THE CASE 

In order for a person to be “injured in his business 
or property by reason of anything forbidden in the 
antitrust laws” within the meaning of 15 U.S.C. 
§ 15(a), this Court’s precedents establish that the 
person must have suffered “antitrust injury, which is 
to say injury of the type the antitrust laws were 
intended to prevent and that flows from that which 
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makes defendants’ acts unlawful.”  Blue Shield of Va. 
v. McCready, 457 U.S. 465, 482 (1982) (quoting 
Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 
429 U.S. 477, 489 (1977)) (emphasis in original).  The 
issue presented in this case, which has generated an 
acknowledged split in the circuits, is whether courts 
may properly impose a general rule that restricts by 
class the persons who are deemed capable of satis-
fying the antitrust-injury requirement.   

As illustrated by the decision below, the Third 
Circuit has embraced a rule-based approach to deter-
mining the existence of “antitrust injury.”  In a line 
of decisions dating to 1997, the Third Circuit has re-
peatedly held that: “As a general matter, the class of 
plaintiffs capable of satisfying the antitrust-injury 
requirement is limited to consumers and competitors 
in the restrained market and to those whose injuries 
are the means by which the defendants seek to 
achieve their anticompetitive ends.” Pet. App. 8a 
(emphasis added) (quoting W. Penn Allegheny Health 
Sys., Inc. v. UPMC, 627 F.3d 85, 102 (3d Cir. 2010)).  
Under this rule, 15 U.S.C. § 15(a) is only available to 
persons who happen to be “consumers” or “compet-
itors” in a restrained market when a claimed injury 
occurs, or who fall within a narrow, rule-based excep-
tion tailored to take account of the facts of one partic-
ular decision by this Court (i.e., McCready, 457 U.S. 
482).   

Other circuits also apply this rule-based “consum-
er-or-competitor” approach to determining whether 
an injured person has suffered “antitrust injury.”  
For example, in S.D. Collectibles, Inc. v. Plough, Inc., 
952 F.2d 211 (8th Cir. 1991), the Eighth Circuit held 
that the plaintiff “is not a competitor or consumer 
and thus lacks standing to sue for any antitrust 
violation.” Id. at 214 (emphasis added).  The Fifth 
Circuit utilized a similar rule-based approach in 
Norris v. Hearst Trust, 500 F.3d 454, 466-67 (5th Cir. 
2007) (finding that the plaintiffs were “neither 
consumers . . . nor competitors . . . in the relevant 
market” and then immediately concluding that the 
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plaintiffs “have not suffered antitrust injury”).  The 
Ninth Circuit has articulated its own rule, which 
limits antitrust standing to market “participants” 
and appears to be a variant of the consumer-or-com-
petitor rule.  See Glen Holly Entm’t, Inc. v. Tektronix, 
Inc., 352 F.3d 367, 372 (9th Cir. 2003).  

One of the leading courts of appeals on the other 
side of the split is the Fourth Circuit, which has 
explicitly rejected a “‘consumer-or-competitor’ rule” 
and declined to follow “cases from the Third and 
Ninth Circuits which appear to adopt a consumer-or-
competitor rule.” Novell, Inc. v. Microsoft Corp., 
505 F.3d 302, 311, 312 n.20 (4th Cir. 2007).  The de-
fendant in that case (Microsoft) urged the court to 
adopt a “consumer-or-competitor” rule and expressly 
relied on Third Circuit precedent—specifically, then-
Judge Alito’s prominent decision in Barton & Pitti-
nos, Inc. v. SmithKline Beecham Corp., 118 F.3d 178 
(3d Cir. 1997).  See Novell, 505 F.3d at 312 n.20.1  In 
rejecting that approach, the Fourth Circuit correctly 
reasoned that “the Supreme Court has rejected the 
utility of the very type of bright-line approach on 
which Microsoft seeks to rely: ‘The infinite variety of 
claims that may arise make it virtually impossible to 
                                                 
1 In noting then-Judge Alito’s authorship of the Bar-
ton & Pittinos decision, we do not mean to suggest 
that the rule applied in Barton & Pittinos was devel-
oped by then-Judge Alito.  Several months prior to 
the decision in Barton & Pittinos, the Third Circuit 
had established its consumer-or-competitor rule in 
Schuylkill Energy Resources, Inc. v. Penn. Power & 
Light Co., 113 F.3d 405, 415 (3d Cir. 1997).  The 
panel in Barton & Pittinos was bound by that 
precedent and applied it.  Nevertheless, the Barton 
& Pittinos decision has been widely cited by courts 
and commentators as a prominent application of the 
consumer-or-competitor rule as described infra.   
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announce a black-letter rule that will dictate the re-
sult in every case.’”  505 F.3d at 312 (quoting Assoc. 
Gen. Contractors of Cal., Inc. v. Cal. State Council of 
Carpenters, 459 U.S. 519, 536 (1983)) (“AGC”).  Re-
ferring to “the possible myopia of limiting antitrust 
standing to consumers or competitors in the relevant 
market,” the Fourth Circuit expressed the hope that 
the Third Circuit was moving away from the rule-
based approach articulated in then-Judge Alito’s de-
cision in Barton & Pittinos.  See Novell, 505 F.3d at 
312 n.20.  As shown by subsequent Third Circuit de-
cisions including the decision below (which repeated-
ly cites and applies Barton & Pittinos), the Fourth 
Circuit’s hope for a change in the Third Circuit’s ap-
proach has not been realized.   

In disagreeing with a rule-based approach that 
restricts the class of persons capable of suffering 
antitrust injury, the Fourth Circuit’s position is 
faithful both to the statutory text—which extends to 
“any person” having the requisite injury—and to this 
Court’s fundamental teaching that § 4 of the Clayton 
Act (15 U.S.C. § 15(a)) “‘does not confine its protec-
tion to consumers, or to purchasers, or to competi-
tors, or to sellers. . . . The Act is comprehensive in its 
terms and coverage, protecting all who are made vic-
tims of the forbidden practices by whomever they 
may be perpetrated.’” McCready, 457 U.S. at 472 
(quoting Mandeville Island Farms, Inc. v. Am. Crys-
tal Sugar Co., 334 U. S. 219, 236 (1948)). 

Other circuits have also adhered to a less restric-
tive approach to antitrust injury that is more faithful 
to statutory text and to this Court’s precedents.  For 
example, in Reazin v. Blue Cross & Blue Shield of 
Kansas, Inc., 899 F.2d 951 (10th Cir. 1990), the 
Tenth Circuit held that an injured plaintiff’s loss 
constituted “antitrust injury” because it was “an ‘in-
tegral aspect’ of the conspiracy to restrain trade.” Id. 
at 963.  In Re/Max Int’l, Inc. v. Realty One, Inc., 
173 F.3d 995, 1022-23 (6th Cir. 1999), the Sixth 
Circuit described “the status of the plaintiff as 
consumer or competitor” as being but one part of one 
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“factor” in the required analysis. Id. at 1022-23.  And 
the D.C. Circuit has described antitrust injury as 
being satisfied where the plaintiff’s injury is “one 
deriving from a decrease in competition.” Adams v. 
Pan Am. World Airways, Inc., 828 F.2d 24, 26 (D.C. 
Cir. 1987) (emphasis added).  In these circuits, the 
status of an injured person as a “consumer” or a 
“competitor” or something else is, at most, a datum 
in the analysis, not a general rule for determining 
the sufficiency of a complaint.   

The circuit split is deep and long running.  Aca-
demic commentators have harshly criticized the rule-
based approach prevailing in the Third Circuit as be-
ing “wrong”2 and “misleading,”3 as having “confused 
antitrust injury with remoteness,”4 and as “lack[ing] 
any principled basis.”5  More than 15 years ago, the 
First Circuit noted that “[t]he circuits are split . . . 
over the question of whether a plaintiff must be 

                                                 
2 Ronald W. Davis, Standing on Shaky Ground: The 
Strangely Elusive Doctrine of Antitrust Injury, 
70 Antitrust L.J. 697, 764 (2003). 

3 William H. Page, The Scope of Liability for Anti-
trust Violations, 37 Stan. L. Rev. 1445, 1485 (1985) 
(“it is misleading to speak of classes such as competi-
tors or consumers as either having or not having 
standing in the abstract”). 

4 Jonathan M. Jacobson & Tracy Greer, Twenty-One 
Years of Antitrust Injury: Down the Alley with 
Brunswick v. Pueblo Bowl-O-Mat, 66 Antitrust L.J. 
273, 294 (1998). 

5 C. Douglas Floyd, Antitrust Victims Without Anti-
trust Remedies: The Narrowing of Standing in Pri-
vate Antitrust Actions, 82 Minn. L. Rev. 1, 71 (1997). 
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either a consumer or a competitor in the market 
harmed by the antitrust violation at issue in order to 
establish antitrust injury.”  Sullivan v. Tagliabue, 
25 F.3d 43, 49 (1st Cir. 1994).    

The facts of this case well illustrate the effect and 
importance of the “consumer-or-competitor rule.” 

Factual Background  

The facts of this case are straightforward and 
proceeded through three distinct phases: First, in 
1999, petitioner and respondent Mutual Pharmaceu-
tical Company, Inc. (“Mutual”) entered into a devel-
opment agreement that supported joint efforts to 
develop, manufacture, and market new pharmaceuti-
cal products and technologies.  Second, in 2002, peti-
tioner and Mutual co-developed a new generic equiv-
alent to SKELAXIN, a branded drug product sold by 
respondent King Pharmaceuticals, Inc. (“King”).    
Third, in 2005, respondents Mutual and King en-
tered into an agreement that called for King to pay 
Mutual $35 million up front plus a running percent-
age of King’s branded SKELAXIN sales revenues.  
The King-Mutual agreement had the effect of caus-
ing Mutual not to sell the generic SKELAXIN prod-
uct that petitioner and Mutual had co-developed, and 
that very same anticompetitive effect was the direct 
cause of petitioner’s claimed lost profits injury.   

These three phases of the facts are set forth in 
more detail below.   

1. The 1999 Development Agreement 

In March 1999, petitioner and Mutual entered 
into a written “Development Agreement.” C.A. App. 
121-28. The Development Agreement defined peti-
tioner’s and Mutual’s respective rights to manufac-
ture, market, and sell products embodying “Inno-
vations” that petitioner might make during the term 
of the agreement, either alone or jointly with Mutual.  
Pet. App. 3a.  “Innovations,” under the Development 
Agreement, included technological advances that 
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could support new competitive entries into existing 
pharmaceutical product markets. 

The Development Agreement granted Mutual ex-
clusive rights to manufacture and market products 
embodying “Innovations” within the United States, 
with the parties agreeing to share any profits on Uni-
ted States sales of such products in specified pro-
portions.6  The Development Agreement granted pet-
itioner exclusive rights to manufacture and market 
products embodying “Innovations” in all markets 
other than the United States market.  Pet. App. 3a; 
see C.A. App. 122-23.   

2. The Development of a  
New Competitive Product  

In the second half of 2002, petitioner successfully 
developed a formulation of metaxalone7 that demon-
strated bioequivalence to SKELAXIN, a muscle re-

                                                 
6 In addition to providing that petitioner and Mutual 
would split profits on United States sales by Mutual 
of products embodying “Innovations” developed by 
petitioner, the Development Agreement further pro-
vided that petitioner would receive 25% of the gross 
profit of any sale or license of rights to “Innovations” 
as might happen, for example, if Mutual lacked re-
sources to conduct work and “investigations” re-
quired for an original new drug application (“NDA”), 
see 21 U.S.C. § 355(b)(1)(A), and so exclusively li-
censed an Innovation to another party having the 
wherewithal to prosecute an NDA.   

7 Metaxalone is a non-proprietary name for a chemi-
cal compound disclosed in expired U.S. Patent No. 
3,062,827 (1962).  Metaxalone is the active pharma-
ceutical ingredient in the branded drug SKELAXIN. 
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laxant drug sold by respondent King.  Pet. App. 4a.  
The new metaxalone formulation was an “Innova-
tion” under the Development Agreement and provid-
ed a basis for selling a generic drug that could com-
pete with King’s SKELAXIN.   

Under the terms of the Development Agreement, 
Mutual was assigned exclusive rights to sell products 
in the United States which embodied the new metax-
alone formulation that petitioner had developed, and 
Mutual was obligated to pay petitioner specified per-
centages of the gross profits that Mutual might earn 
on such sales.  Pet. App. 3a-4a.   

Because the new metaxalone product could dem-
onstrate bioequivalence to an existing pharmaceu-
tical product previously approved by the Food and 
Drug Administration (FDA), the new product was 
eligible for regulatory consideration under an “ab-
breviated new drug application” (“ANDA”), which 
provides a relatively fast track approval process to 
foster competition with existing branded drugs.  See 
generally Caraco Pharm. Labs, Ltd. v. Novo Nordisk 
A/S, No. 10-844, slip op. at 2-3 (U.S. Apr. 17, 2012). 

In March 2003, Mutual filed an abbreviated new 
drug application (the “2003 Mutual ANDA”) based on 
the metaxalone formulation that petitioner had 
developed.  Pet. App. 4a.  In March 2004, King sued 
Mutual under 35 U.S.C. § 271(e) for alleged infringe-
ment of patents claiming “methods” comprising ad-
ministering metaxalone to patients “with food” and 
“informing” patients that metaxalone worked better 
when taken “with food.”8  Id.  Initially, Mutual vig-
orously disputed King’s infringement claim.  Id. 

                                                 
8 The patents asserted by King were both declared 
invalid in King Pharms., Inc. v. Eon Labs, Inc., 
593 F. Supp. 2d 501 (E.D.N.Y. 2009), aff’d, 616 F.3d 
1267 (Fed. Cir. 2010).    
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3. The Anticompetitive Agreement 

On or about December 6, 2005, King and Mutual 
entered into a “license agreement” (C.A. App. 158-77) 
under which King agreed to pay Mutual $35 million 
up front plus a running percentage share of King’s 
branded SKELAXIN sales revenues, purportedly in 
consideration of rights to use information or methods 
that had been disclosed in a patent application that 
Mutual had then recently filed.  C.A. App. 159-60, 
162.  King agreed to make these huge payments to 
Mutual irrespective of whether King ever made any 
actual use of any licensed subject matter.  Id.  at 162. 

In 2006, Mutual’s patent application matured in-
to U.S. Pat. No. 7,122,566.  That patent was subse-
quently declared invalid in unrelated patent litiga-
tion.  See King Pharms., Inc. v. Sandoz, Inc., No. 08-
5974, 2011 WL 601617, at *7 (D.N.J. Feb. 17, 2011).  
In declining to set aside a jury verdict of invalidity in 
that case, the district court rejected King’s argument 
that the large payments it made to Mutual 
demonstrated the validity of the patent.  The court 
found that “the evidence suggests that the cost of 
that [2005] license may have been unrelated to the 
claims of the ‘566 patent,” and “that the license was 
related to King’s attempt to maintain a monopoly in 
the market on metaxalone.” Id.  Thus, the court held, 
“[a] reasonable jury could have concluded that the 
impetus behind the license was to keep Mutual off 
the market.”  Id.   

Mutual’s changed behavior after 2005 was fully 
consistent with petitioner’s claim that King and Mu-
tual entered into a per se illegal agreement to “main-
tain a monopoly in the market on metaxalone.”  Id. 
Following execution of the King-Mutual agreement, 
“King and Mutual's adversarial behavior seemed to 
end.”  Pet. App. 4a. Mutual reversed previously tak-
en positions and began making filings with the FDA 
that, if successful, would have undermined Mutual’s 
own ability to obtain FDA approval of the 2003 Mu-
tual ANDA for a generic competitor to SKELAXIN.  
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Id. at 5a.  King and Mutual also agreed to an in-
definite stay of the King-Mutual patent litigation.  
Id. 5a-6a.  Even after another district court declared 
invalid all of the claims in both of the patents that 
King had asserted against Mutual (see note 8 supra), 
Mutual waited nearly twenty (20) months to bring 
that development to the attention of the district 
court hearing the King-Mutual patent litigation, and 
did so then only because the court ordered the par-
ties to report on the status of the case.  Id. 

In sum, the 2005 King-Mutual agreement was al-
leged to be a mere “pretext” (Pet. App. 34a) whose in-
tent or effect was to induce Mutual to abort its then-
existing plans to manufacture, market, and sell a 
new product in competition with King’s SKELAXIN.  
And the 2005 King-Mutual agreement was in fact 
successful in suppressing any competition by Mutual 
against King’s SKELAXIN product: Mutual never 
sold any generic equivalent to SKELAXIN.  

The anticompetitive effects of the 2005 King-Mut-
ual agreement also directly injured petitioner.  Un-
der the 1999 Development Agreement, petitioner de-
voted substantial time, effort and expertise in devel-
oping a new product to compete against King’s 
SKELAXIN, and petitioner’s reward for developing a 
competing formulation was supposed to include a 
share of the profits that might be earned on sales of 
the new product.  But as a direct and specifically in-
tended result of the 2005 King-Mutual agreement, 
Mutual abandoned its plan to enter into competition 
with King for sales of SKELAXIN-equivalent prod-
ucts, and that very same anticompetitive effect was 
the direct cause of petitioner’s injury.   

Proceedings in District Court 

Petitioner filed suit against respondents in the 
Eastern District of Pennsylvania.  The suit alleged 
the facts set forth above and asserted a federal anti-
trust cause of action under 15 U.S.C. § 15(a) and 
pendent state law claims.  Respondents did not an-
swer or deny any of petitioner’s factual allegations, 
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but moved to dismiss petitioner’s federal antitrust 
claim for alleged “failure to state a claim upon which 
relief can be granted.”  Fed. R. Civ. P. 12(b)(6).  
Citing Barton & Pittinos, Inc. v. SmithKline Beech-
am Corp., 118 F.3d 178 (3d Cir. 1997), respondents 
argued that petitioner’s complaint did not allege 
“antitrust injury” because petitioner was “neither a 
competitor nor a customer in the allegedly restrained 
market.”  C.A. App. 111-13. 

In opposition to respondents’ motion, petitioner 
argued that its status as a “consumer” or “com-
petitor” in the restrained market was not a valid 
ground for dismissal of its claim invoking 15 U.S.C. 
§ 15(a).  Petitioner’s claimed loss was alleged to 
stem, both directly and proximately, from “a competi-
tion-reducing aspect or effect of the defendant’s 
behavior.”  Atl. Richfield Co. v. USA Petroleum Co., 
495 U.S. 328, 344 (1990) (emphasis in original).  An 
agreement among  competitors to restrict the output 
of directly competing products is a classic, per se 
violation of federal antitrust law, as the district court 
noted.  Pet. App. 31a n.61.  Cf. Nat’l Collegiate 
Athletic Ass’n v. Board of Regents of the Univ. of 
Okla., 468 U.S. 85, 100 (1984) (“Horizontal price 
fixing and output limitation are ordinarily 
condemned as a matter of law under an ‘illegal per 
se’ approach . . . .”) (emphasis added).  

The district court held that the facts alleged in 
petitioner’s complaint were “sufficient” to make out a 
claim that Mutual and King had entered into “an un-
lawful agreement to restrict output of generic equi-
valents to SKELAXIN” (Pet. App. 36a), but that peti-
tioner’s claimed antitrust injury—“SigmaPharm’s 
non-receipt of its share of the profits that would have 
been earned if Mutual had commercialized [a product 
to compete with King’s] SKELAXIN product” (C.A. 
App. 87 ¶ 103)—did not constitute “antitrust injury” 
as a matter of law. 

In reaching this result, the district court applied 
the Third Circuit “competitor-or-consumer rule” and 
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concluded that petitioner had not brought itself with-
in any “exceptions” to that “rule.”  Pet App. 40a.   

Proceedings at the Third Circuit  

In the court of appeals, respondents once again 
relied on the consumer-or-competitor rule, arguing 
that the Third Circuit “has repeatedly held that ‘a 
plaintiff who is neither a competitor nor a consumer 
in the relevant market does not suffer antitrust 
injury and therefore lacks standing to bring suit’ 
under the antitrust laws.”  C.A. Brief for Appellees at 
12 (quoting McCullough v. Zimmer, Inc., No. 09-
2105, 382 F. App’x 225, 229, 2010 WL 2178554, at *2 
(3d Cir. June 1, 2010) (quoting in part Schuylkill 
Energy Resources, Inc. v. Penn. Power & Light Co., 
113 F.3d 405, 415 (3d Cir. 1997))).  The respondents 
also relied on then-Judge Alito’s opinion in Barton & 
Pittinos as further support for the rule.  Id. at 13.  
While the respondents did recognize that the con-
sumer-or-competitor rule might have an exception 
where the alleged injury is the “very means by which 
it is alleged that [Defendants] sought to achieve 
[their] illegal ends,” respondents described such 
circumstances as “narrow” and dismissed the 
possibility in a single paragraph.  Id. at 26.  

The Third Circuit affirmed the district court.  “As 
a general matter,” the court said, “the class of plain-
tiffs capable of satisfying the antitrust-injury re-
quirement is limited to consumers and competitors 
in the restrained market and to those whose injuries 
are the means by which the defendants seek to 
achieve their anticompetitive ends.”  Pet. App. 8a 
(quoting W. Penn Allegheny Health Sys., Inc. v. 
UPMC, 627 F.3d 85, 102 (3d Cir. 2010)).   

Applying this rule to the allegations of peti-
tioner’s complaint, the court first stated: “The Dis-
trict Court was correct to note that SigmaPharm is 
neither a consumer nor a competitor in the United 
States market for products that are bioequivalent to 
SKELAXIN.”  Pet. App. 8a.  Citing Barton & Pit-
tinos, the court held that petitioner’s “allegation that 
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it is a ‘participant’ in the market for SKELAXIN-
equivalent products ‘[t]hrough its Development 
Agreement with Mutual’ . . . is insufficient as a 
matter of law to establish that it is a competitor in 
the relevant market.”  Pet. App. 8a-9a (emphasis 
added). 

Because petitioner had developed the new metax-
alone formulation which provided the foundation for 
new product competition against King’s SKELAXIN, 
the panel correctly noted that the petitioner’s work 
provided a “crucial” input that would have facilitated 
“Mutual’s entrée into that market.”  Id. at 10a.  The 
court also correctly noted “that the very third-party 
on which SigmaPharm would rely to become a ‘par-
ticipant’ in the relevant market—Mutual—was part 
of the allegedly unlawful agreement.” Id. at n.6.  
Nevertheless, the court concluded such factors fav-
oring petitioner’s claim of antitrust injury “do[] not 
appear relevant” under the Third Circuit’s consumer-
or-competitor approach to defining antitrust injury.  
Id. at 10a & n.6.   

The court next considered whether petitioner had 
brought itself within the exception to the “consumer-
or-competitor rule” that the Third Circuit has recog-
nized for injuries that are “the means by which the 
defendants [sought] to achieve their anticompetitive 
ends.”  Pet. App. 10a-11a. (quoting W. Penn, 627 F.3d 
at 102).  Like the respondents, the Third Circuit 
dismissed this exception in a single paragraph, 
concluding that the exception did not apply because 
“[h]ere, defendants could have effectuated their con-
spiracy even if SigmaPharm did not exist.”  Pet. App. 
11a. 

Thus, under the rule that the court applied below, 
it was not enough for petitioner to allege that it was 
“directly harmed by the defendants’ unlawful con-
duct,” AGC, 459 U.S. at 530 n.19, and that its “loss 
stem[med] from a competition-reducing aspect or ef-
fect of the defendant’s behavior,” Atl. Richfield, 
495 U.S. at 344 (emphasis in original).  Rather, the 
court “conclude[d], based on our precedent, that 
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Congress, in enacting the federal antitrust laws, did 
not intend to prevent losses like those SigmaPharm 
alleges: loss of a contractually agreed upon profit-
share in a product manufactured and sold by a 
market-participant.”  Pet. App. 13a.    

REASONS FOR GRANTING THE PETITION 

The Court should grant certiorari in this case for 
several reasons. 

First, there is an acknowledged circuit split on 
the very rule of decision that was applied below to 
produce a final judgment adverse to petitioner.  This 
circuit split is not only deep (at least a 3-2-5 split), 
but is also long standing: It has been noted by the 
circuit courts themselves and by scholarly comment-
ators for well over a decade.  In light of recent 
opinions, any hope that the circuits themselves 
would resolve the split has evaporated. Further per-
colation of the split is likely to breed only more con-
fusion and litigation costs, without any additional in-
sight.     

Second, the rule-based, “consumer-or-competitor” 
limitation applied in the decision below directly con-
flicts with the statutory text and with fundamental 
policies articulated in this Court’s decisions.  This 
Court has repeatedly and forcefully stated that 
15 U.S.C. § 15(a) “does not confine its protection to 
consumers, or to purchasers, or to competitors, or to 
sellers.” McCready, 457 U.S. at 472 (quoting prior 
Court precedent).   

Third, even if some Justices might be inclined 
toward the Third Circuit’s rule-based approach, cer-
tiorari is still the appropriate course here.  The cir-
cuits are plainly not following a single rule.  If the 
certainty of a rule is desirable (or possible), such 
rule-based certainty is not going to emerge from 
further percolation of the issue among the circuits; it 
could come only from this Court.  

Fourth, the question presented by this case is im-
portant and merits this Court’s attention.  The legal 
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standard of “antitrust injury” lies at the threshold of 
literally every case invoking the private right of ac-
tion for antitrust treble damages under § 4 of the 
Clayton Act (15 U.S.C. § 15(a)).  Uncertainty over 
what constitutes “antitrust injury” has led to an 
abundance of costly, wasteful, and highly uncertain 
litigation.  Nearly three decades ago Judge Friendly 
noted “the miasma of adjectives that has accum-
ulated around the words of § 4 [of the Clayton Act].”  
Crimpers Promotions Inc. v. Home Box Office, Inc., 
724 F.2d 290, 297 (2d Cir. 1983).  Scholarly com-
mentators have similarly noted the existence of con-
fusion and conflict among the courts of appeals on 
the very issue presented in this petition.   

Fifth, this case presents a good vehicle for 
resolving the question presented.  The district court 
held, and respondents have not disputed on appeal, 
that petitioner’s complaint in this action states facts 
that plausibly suggest that respondents entered into 
a per se illegal, horizontal output suppression 
scheme.  The decision below rests solely on petition-
er’s supposed failure to allege any loss that consti-
tutes “antitrust injury” and articulates no alterna-
tive ground of decision. The legal standard of “anti-
trust injury” is thus clearly and unambiguously pre-
sented.  In fact, by failing even to consider other fact-
ors that traditionally have informed antitrust “stand-
ing” analysis (for example, the “directness” of peti-
tioner’s injury), the decision below illustrates how 
the “consumer-or-competitor rule” improperly trun-
cates analysis of whether a claimed loss is redress-
able under 15 U.S.C. § 15(a). 

I. THERE IS AN ACKNOWLEDGED, DEEP, 
AND LONG STANDING CIRCUIT SPLIT. 

As early as 1994, the First Circuit observed that 
“[t]he circuits are split . . . over the question of 
whether a plaintiff must be either a consumer or a 
competitor in the market harmed by the antitrust 
violation at issue in order to establish antitrust 
injury.”  Sullivan v. Tagliabue, 25 F.3d 43, 49 (1st 
Cir. 1994).   
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The circuit split was first detailed and critiqued 
in a 1997 law review article by Professor C. Douglas 
Floyd, Antitrust Victims Without Antitrust Remedies: 
The Narrowing of Standing in Private Antitrust 
Actions, 82 Minn. L. Rev. 1 (1997).  Professor Floyd 
noted the circuits were in conflict on the issue, see id. 
at 2-3 n.9, and he was critical of the case law that 
applied an absolute consumer-or-competitor rule or 
that used “a plaintiff’s status as a nonconsumer and 
noncompetitor [as] a major factor leading to the 
denial of standing in private antitrust actions.” Id. at 
2 nn. 7-8 (collecting circuit cases from, inter alia, the 
Third, Fifth, Eighth and Ninth Circuits).  In contrast 
to that case law, Professor Floyd endorsed the rea-
soning in cases on the other side of the split such as 
Judge Friendly’s opinion in Crimpers Promotions, 
Inc. v. Home Box Office, Inc., 724 F. 2d 290 (2d Cir. 
1983) and the Tenth Circuit opinion in Reazin v. 
Blue Cross & Blue Shield of Kansas, Inc., 899 F.2d 
951, 962-63 (10th Cir. 1990).  See 82 Minn. L. Rev. at 
1 (quoting Judge Friendly’s opinion in Crimpers), 
and at 53-55 (endorsing the reasoning in Crimpers 
and Reazin).  The general thesis of the article was 
that, as an interpretation of the statutory language 
of 15 U.S.C. § 15(a), “[a] limitation on antitrust 
standing only to consumers and competitors in the 
market restrained by the defendant's conduct . . . 
lacks any principled basis.” Id. at 71.   

Professor Floyd’s article categorized the Third 
Circuit case law within the group of cases he was 
criticizing, id. at 2 n.8, but he did not classify the 
Third Circuit as establishing a bright-line rule. The 
Third Circuit made that shift in mid-1997, as the 
Floyd article was going to press.9 In May of 1997, the 
                                                 
9 The Floyd article was published as the lead article 
in the fall 1997 issue of the Minnesota Law Review.  
It contains no discussion or citation of any circuit 
case decided in 1997.  Law review articles published 

Footnote continued 
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Third Circuit adopted the rule that “[a] plaintiff who 
is neither a competitor nor a consumer in the 
relevant market does not suffer antitrust injury.” 
Schuylkill Energy Resources, Inc. v. Penn. Power & 
Light Co., 113 F.3d 405, 415 (3d Cir. 1997).  That 
rule was subsequently applied by then-Judge Alito in 
Barton & Pittinos, Inc. v. SmithKline Beecham Corp., 
118 F.3d 178, 181, 184 (3d Cir. 1997). 

Barton & Pittinos became widely cited for its 
consumer-or-competitor rule. For example, one anti-
trust article relied on Barton & Pittinos as demon-
strating that the “Third Circuit was signing on to the 
customer-or-competitor error.” Davis, 70 Antitrust 
L.J. at 763.  That commentator lamented that “the 
efforts by certain panels in the Ninth and Third 
Circuits to draw bright lines on antitrust injury” 
were “inconsistent with Supreme Court precedent.”  
Id. at 765. Similarly, another article described the 
rule-based reasoning of Barton & Pittinos as 
“confused.”  Jacobson & Greer, 66 Antitrust L.J. at 
294.   

For a time, there was some belief that the Third 
Circuit was abandoning the rule-based approach 
articulated in Barton & Pittinos.  In its 2007 Novell 
decision, the Fourth Circuit expressed that hope in 
the course of rejecting the rule-based reasoning from 
Barton & Pittinos.  505 F.2d at 512 n.20.  The Third 
Circuit itself once acknowledged that its Barton & 
Pittinos decision “arguably rests on an overstated 
premise.”  Carpet Group Int’l v. Oriental Rug Import-

                                                 
Footnote continued from previous page 

 
in the fall are typically completed by the early spring 
of the same year, and thus it is not surprising that 
the Floyd article does not include any developments 
in the circuit case law during 1997.   
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ers Ass’n, Inc., 227 F.3d 62, 76 (3d Cir. 2000).  But as 
exemplified by the decision below, the Third Circuit 
has continued to apply its “consumer-or-competitor” 
rule and has “declined to extend the ‘inextricably 
intertwined’ exception beyond cases in which both 
plaintiffs and defendants are in the business of sell-
ing goods or services in the same relevant market.” 
Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297, 
320-21 (3d Cir. 2008).   

The “consumer-or-competitor” rule was plainly 
applied below and was important to the decision of 
the case.  Indeed, the Third Circuit devoted the bulk 
of its opinion to analyzing whether petitioner’s lost 
profits injury constituted “antitrust injury” in view of  
the consumer-or-competitor rule.  The adverse effect 
of the rule on petitioner’s case is also clear and can 
be well appreciated by considering the different 
approaches of the splitting circuits.   

Under the Fourth Circuit’s approach, the 
“antitrust injury” inquiry focuses on whether a 
claimed loss flows from “an injury to competition that 
the anti-trust laws were intended to forestall.” 
Novell, 505 F.3d at 316 (emphasis in original).  That 
inquiry is independent of whether a particular 
plaintiff is a “consumer” or a “competitor” in the 
restrained market.   

In Novell, the plaintiff alleged that the defendant 
Microsoft had engaged in anticompetitive acts to 
maintain its WINDOWS monopoly in the market for 
PC operating systems.  Id. at 308.  The relevant mar-
ket was thus the “PC operating-system market,” id. 
at 306, and “Novell concede[d] that its products did 
not directly compete in the market for PC operating 
systems”  Id. at 308.  Novell’s theory was based on 
the premise that Novell’s products (office-product-
ivity applications such as the once popular word-
processing program WordPerfect) “could provide a 
path onto the operating system playing field,” id. at 
308, and that Microsoft had maintained a monopoly 
over PC operating systems by acts that rendered the 
plaintiff’s applications less attractive to potential 
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buyers.  Id. at 316. The Fourth Circuit held that 
Novell had suffered “antitrust injury” because “the 
injury that Novell alleges here is plainly an injury to 
competition that the anti-trust laws were intended to 
forestall.”  Id. at 316 (emphasis in original).   

Similarly here, the metaxalone product that 
petitioner developed provided “a path” for the 
introduction of competition with the incumbent 
branded product, SKELAXIN.  Indeed, the causal 
connection between petitioner’s lost profits injury 
and respondents’ alleged concerted suppression of 
the metaxalone product that petitioner co-developed 
is much tighter than was the plaintiff’s theory in 
Novell.  Here, petitioner co-developed and held eco-
nomic rights in the restrained product itself.  By con-
trast, the plaintiff in Novell had not itself developed 
a PC-based operating system to compete with 
WINDOWS; Novell’s products were at best a “path” 
that some unidentified future party might use to 
challenge the incumbent firm’s dominance in the 
market for PC operating systems.   

The petitioner would also likely have prevailed 
under the Tenth Circuit’s approach in Reazin.  The 
defendants in that case were providers of health care 
financing that allegedly conspired to terminate a 
plaintiff hospital’s participation agreement after it 
became affiliated with a competing provider of health 
care financing.  899 F.2d at 956-59.  Even though the 
plaintiff hospital was not “a direct participant in the 
provision of health care financing” (the relevant 
market that Blue Cross’s anticompetitive behavior 
was directed towards), the court held that “an 
antitrust plaintiff need not necessarily be a 
competitor or consumer.”  Id. at 962-63.  Noting that 
the plaintiff’s “claimed injuries were an ‘integral as-
pect’ of the conspiracy to restrain trade in the health 
care financing market,” the court sustained the 
plaintiff’s antitrust injury and its right to recover 
damages for that injury.   

The effect of the differing positions of the Tenth 
and Third Circuit can be seen most clearly in the 
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Third Circuit’s conclusion in this case that, even 
though “SigmaPharm alleges that the very third-
party on which it would rely to become a ‘participant’ 
in the relevant market—Mutual—was part of the al-
legedly unlawful agreement,” that fact “does not ap-
pear relevant in the determination of whether Sig-
maPharm itself is a competitor in the relevant mar-
ket.” Pet. App. 10a n.6.  Thus, the rule-based ap-
proach in Barton & Pittinos is so restrictive that a 
direct connection between respondents’ anticompeti-
tive conduct and petitioner’s injury “does not appear 
relevant” to the application of the rule.  By contrast, 
the Tenth Circuit’s approach would allow a court to 
recognize that thwarting petitioner’s plans to become 
a “participant” in the market for SKELAXIN-
equivalent products was clearly an “integral aspect” 
of respondents’ conspiracy to restrain competition in 
that market, and thus that petitioner’s injury was 
antitrust injury sufficient to sustain a private right 
of action under 15 U.S.C. § 15(a).   

Similarly, the Second Circuit approach in Crim-
pers also favors the petitioner.  The defendants in 
that case were the powerful pay-television networks 
HBO and Showtime, which were alleged to have en-
gaged in anticompetitive acts designed to restrain 
competition in a market for pay-television program-
ming.  The plaintiff in that case was not a program 
producer, a pay-television network, or a cable opera-
tor.  Rather, the plaintiff was trying to organize a 
trade show that would allow cable operators to meet 
and do business directly with television program 
producers.   

Writing for the Second Circuit, Judge Friendly re-
jected an argument that the plaintiff could not sue 
simply because it “was not a buyer or a seller” in the 
relevant market.  Crimpers, 724 F.2d at 297.  Recog-
nizing that the defendants’ “alleged activities were 
within the concern of Congress insofar as they ad-
versely affected the [programming] producers or the 
stations,” the court reasoned that it could “see no 
reason why Congress, had it considered the matter, 
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would not have been equally concerned with protect-
ing a company like Crimpers which undertook to 
create a business that would have mitigated the pre-
cise injury.”  Id. at 294.  The court recognized that 
the plaintiff was instead “endeavoring to forge a link 
in a chain of the sale of programming, to wit, direct 
contact between program producers and cable televi-
sion stations, that would compete with defendants in 
their role as middlemen.”  Id. at 294.   

As in Crimpers, the petitioner here was directly 
engaged in forging a new link, in creating a new 
path—the technological basis of a competing drug 
product—that would allow petitioner to become a 
participant in the market via its co-developer and 
contract manufacturer, Mutual.  The King-Mutual 
agreement was allegedly designed to thwart that 
very competition.  As Judge Friendly wrote, “if we 
should free ourselves from the miasma of adjectives 
that has accumulated around the words of § 4, this 
case would seem to be a paradigm of standing.”  Id. 
at 297. 

While the presentation here has focused on the 
splitting decisions from the Second, Fourth and 
Tenth Circuits, decisions from the D.C. and Sixth 
Circuits also support an approach contrary to the 
rule-based approach applied below.  See Re/Max 
Int’l, Inc. v. Realty One, Inc., 173 F.3d 995, 1023 (6th 
Cir. 1999); Adams v. Pan Am. World Airways, Inc., 
828 F.2d 24, 27 (D.C. Cir. 1987).  In contrast, the 
Fifth and Eighth Circuits apply a strict “consumer or 
competitor” rule for determining whether a claimed 
loss constitutes “antitrust injury.” See Norris v. 
Hearst Trust, 500 F.3d 454, 466-67 (5th Cir. 2007); 
S.D. Collectibles, Inc. v. Plough, Inc., 952 F.2d 211, 
213-14 (8th Cir. 1991) 

The Ninth Circuit has adopted its own “market 
participant” approach that, while sometimes 
categorized as similar to the consumer-or-competitor 
rule, is in fact broader.  As the court noted in 
American Ad Management, Inc. v. General Telephone 
Co. of California, 190 F.3d 1051, 1057 (9th Cir. 
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1999), the circuit’s “market participant” rule is 
flexible enough to permit “the antitrust claims of 
market participants other than consumers or com-
petitors,” including “potential entrants” and “licen-
sors.”  The Ninth Circuit’s “market participant” ap-
proach would favor petitioner.   

Ninth Circuit precedents in this area may not be 
entirely consistent.  See Floyd, 82 Minn. L. Rev. at 2, 
54; Davis, 70 Antitrust L.J. at 761, 763.  See also 
Glen Holly Entm’t, Inc. v. Tektronix, Inc., 352 F.3d 
367, 372 (9th Cir. 2003) (re-asserting the rule that 
“the party alleging the injury must be either a con-
sumer of the alleged violator’s goods or services or a 
competitor of the alleged violator in the restrained 
market”) (quoting Eagle v. Star-Kist Foods, Inc., 
812 F.2d 538 (9th Cir. 1987)).  But it matters little 
whether the Ninth Circuit is on one or the other side 
of the circuit split (or somewhere in between).  The 
confused state of the law within the Ninth Circuit 
provides only an additional reason to grant, not to 
deny, certiorari. 

Finally, the First Circuit has endorsed an ap-
proach in which antitrust injury is “presumptively” 
limited to consumers and competitors,  SAS of Puerto 
Rico, Inc. v. Puerto Rico Telephone Co., 48 F.3d 39, 
45 (1st Cir. 1995), but ultimately looks to wheth-er 
the plaintiff’s injury “is the type of injury the anti-
trust violation would cause to competition.”  Sterling 
Merchandising, Inc. v. Nestlé, S.A., 656 F.3d 112, 121 
(1st Cir. 2011) (emphasis in original).  This approach 
appears to be somewhere in the middle of the circuit 
split, for it is is plainly more favorable to petitioner 
than the Third Circuit approach.  The Sterling court 
noted that the “antitrust injury doctrine . . . ‘requires 
every plaintiff to show that its loss comes from acts 
that reduce output or raise prices to consumers.’” 
656 F.3d at 121 (quoting Stamatakis Indus., Inc. v. 
King, 965 F.2d 469, 471 (7th Cir. 1992) (quoting Chi. 
Prof’l Sports Ltd. P’ship v. Nat’l Basketball Ass’n, 
961 F.2d 667, 670 (7th Cir. 1992))).  Petitioner’s 
complaint in this action plainly alleges this.  
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In sum, the circuit law in this area is deeply split 
on the very rule of decision applied below.  The split 
includes:  

• Circuits using the rule-based “consumer-or-
competitor” approach (with possible excep-
tions): the Third, Fifth, and Eighth.  

• Circuits using an intermediate approach:  
the Ninth (the “market participant” doc-
trine) and the First (a “presumptive” con-
sumer-or-competitor approach).  

• Circuits adhering to a less restrictive ap-
proach that does not engraft onto the stat-
utory text a consumer-or-competitor limit-
ation: the Second, Fourth, Sixth, Tenth, 
and D.C. Circuits.   

The question presented by this Petition is thus 
one on which the courts of appeals have provided 
conflicting answers in numerous cases decided over a 
period of nearly 30 years.   

II. THE RULE-BASED LIMITATION ON 15 
U.S.C. § 15(a) CONFLICTS WITH THE 
TEXT OF THE STATUTE AND THE 
PRECEDENTS OF THIS COURT. 

The rule-based approach applied below conflicts 
with both statutory text and with multiple lines of 
this Court’s precedents.  The text of 15 U.S.C. § 15(a) 
provides in part: “any person who shall be injured in 
his business or property by reason of anything 
forbidden in the antitrust laws may sue therefor. . . .”  
(Emphasis added.)  Thus, while the statutory text 
supplies a basis for limiting the types of injuries that 
qualify for the remedy, it does not supply a basis for 
limiting the classes of persons who can sue.   

“Congress used the phrase ‘any person’ intending 
it to have its naturally broad and inclusive meaning.”  
Pfizer Inc. v. Gov’t of India, 434 U.S. 308, 312 (1978).  
“The statute does not confine its protection to 
consumers, or to purchasers, or to competitors, or to 
sellers . . . The Act is comprehensive in its terms and 
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coverage, protecting all who are made victims of the 
forbidden practices by whomever they may be 
perpetrated.”  Mandeville Island Farms, Inc. v. Am. 
Crystal Sugar Co., 334 U.S. 219, 236 (1948), quoted 
in Blue Shield of Va. v. McCready, 457 U.S. 465, 472 
(1982).  To limit the reach of 15 U.S.C. § 15(a) to 
“consumers” or “competitors” in an affected market is 
to contradict both the statute’s text and this Court’s 
repeated interpretation of that text as having “broad 
scope” and an “expansive remedial purpose.” Pfizer, 
434 U.S. at 312-13.   

The “consumer-or-competitor rule” is also con-
trary to this Court’s “antitrust injury” precedents.  
The status of a plaintiff as a “consumer” or a “com-
petitor” in a restrained market is simply not a valid 
proxy for whether a particular claimed injury “stems 
from a competition-reducing aspect or effect of the 
defendant’s behavior.” Atl. Richfield, 495 U.S. at 344 
(emphasis in original).  In Atlantic Richfield itself, 
the Court held that the respondent had failed to 
demonstrate that it had suffered “antitrust injury” 
notwithstanding that it was a “competitor” in an al-
legedly restrained market.  Id. at 345-46.  

The “consumer-or-competitor rule” is also con-
trary to this Court’s precedents interpreting 
15 U.S.C. § 15(a) as incorporating a requirement of 
“proximate cause” whose primary measure is the 
directness of the relationship between an antitrust 
law violation and a plaintiff’s injury.  Holmes v. 
SIPC, 503 U.S. 258, 268-70 (1992).  Here again, the 
status of a plaintiff as a “consumer” or a “competitor” 
in a restrained market is not a valid proxy for whe-
ther a plaintiff’s claimed injury is “direct” – as this 
case dramatically demonstrates.  

Petitioner’s alleged antitrust injury in this case 
consists of lost profits on sales of the restrained 
product itself.  Petitioner was in a position to suffer 
this injury because petitioner co-developed the re-
strained product and held a direct profit partici-
pation interest in United States sales of that prod-
uct.  Petitioner sues for loss that it suffered at Mut-
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ual’s and King’s hands, directly. Yet by invoking the 
“consumer-or-competitor rule,” the Third Circuit 
elided all consideration of the directness of petition-
er’s claimed injury and reached a result that plainly 
conflicts with this Court’s precedents.  See Perkins v. 
Standard Oil Co., 395 U.S. 642, 649-50 (1969) 
(individual plaintiff held entitled to recover “broker-
age fees for securing gasoline, rental on leases of 
service stations, and other indebtedness” that close-
ly held corporations were rendered incapable of pay-
ing as a direct result of the defendant’s antitrust 
violation). 

The decision below rests on a serious misreading 
of this Court’s AGC decision.  In Barton & Pittinos, 
Inc. v. Smith-Kline Beecham Corp., 118 F.3d 178 (3d 
Cir. 1997), the court stated, “In AGC, the Court held 
that because the plaintiff was ‘neither a consumer 
nor a competitor in the market in which trade was 
restrained,’ its injury was not the type of injury that 
the antitrust laws were designed to prevent.”  Id. at 
181 (emphasis added).  That is simply not a correct 
statement of this Court’s holding in AGC, as the 
Fourth Circuit correctly noted in Novell, 505 F.3d at 
312.   

The plaintiff labor unions in AGC complained of a 
loss—reduced union dues—that arguably flowed 
from increased competition from non-union contract-
ors who took business away from union contractors.  
459 U.S. at 539-40.  The Court’s observation that the 
plaintiff unions were not “consumer[s]” or “competit-
or[s]” in the market for construction contracts did not 
announce a new standard for determining “antitrust 
injury,” but was merely a factual observation that 
tended to support the Court’s conclusion that it was 
unclear whether the unions’ economic interests 
would be “served or disserved by enhanced competi-
tion in the market” for construction contracts.  Id. at 
539, quoted in Novell, 505 F.3d at 312. 

In sum, petitioner complains of a “loss” that 
“stem[med] from a competition-reducing aspect or 
effect of the defendant’s behavior,” Atl. Richfield, 495 
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U.S. at 344 (emphasis in original), and yet that loss 
was held not to constitute “antitrust injury” because 
petitioner was not a “competitor” of respondents.  
This holding and its reasoning clearly conflicts with 
this Court’s antitrust precedents.   

III. IF A CONSUMER-OR-COMPETITOR RULE 
IS TO BE ESTABLISHED, CERTIORARI IS 
STILL APPROPRIATE IN THIS CASE.   

Granting certiorari is the appropriate course in 
this case even if, contrary to the argument in the 
previous section, some members of this Court believe 
that the antitrust injury doctrine should be limited 
by a consumer-or-competitor rule of the sort applied 
by then-Judge Alito in Barton & Pittinos. 

In light of the Fourth Circuit’s opinion in Novell, 
it is abundantly clear that not every circuit will 
adopt a “bright-line” rule for antitrust injury of the 
sort applied in Barton & Pittinos and in the decision 
below. Thus, the judicial approach to determining 
antitrust injury now varies dramatically one step 
north and one step south of the Pennsylvania border-
line—literally varying across the Mason-Dixon line.  
For Justices who might be inclined to the Third 
Circuit’s bright-line approach, that situation is at 
least as intolerable as it would be for those Justices 
who might be inclined to the Fourth Circuit’s 
position.  The physical proximity of the circuit split is 
likely to intensify the forum-shopping problems that 
inevitably accompany a circuit split.   

Indeed, from a perspective of one who wants a 
rule to control this area of doctrine, the current state 
of the law is truly unattractive.  In the commercially 
important mid-Atlantic region of the nation’s east 
coast, the Third Circuit’s rule-based approach is now 
sandwiched between the Second and Fourth Circuits, 
which both reject such an approach.  On the west 
coast, the Ninth Circuit’s “market participant” ap-
proach prevails, and under it, confusion reigns.  A 
bright-line rule that has such limited and uncertain 
geographic reach is no rule at all.   
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IV. THE ISSUE IS IMPORTANT AND 
MERITS THIS COURT’S ATTENTION. 

In the 35 years since this Court decided 
Brunswick, the courts of appeals have continued to 
struggle with the legal standard of “antitrust injury” 
and its relationship to other antitrust “standing” 
doctrines, such as the requirement of “proximate 
cause.”  Holmes, 503 U.S. at 268.  The question 
presented by this petition lies at the threshold of 
every case invoking the private right to damages un-
der 15 U.S.C. § 15(a).  

To the extent that a court applies an erroneous or 
overly restrictive standard of “antitrust injury,” core 
purposes of federal antitrust law are undermined.  
Cf. Am. Soc’y of Mech. Eng’rs, Inc. v. Hydrolevel 
Corp., 456 U.S. 556, 575-76 (1982) (“treble damages 
serve as a means of deterring antitrust violations 
and of compensating victims”); Pfizer, 434 U.S. at 
314 (“§ 4 has two purposes: to deter violators and 
deprive them of ‘the fruits of their illegality,’ and ‘to 
compensate victims of antitrust violation for their 
injuries’”) (quoting Ill. Brick Co. v. Illinois., 431 U.S. 
720, 746 (1977)); Perma Life Mufflers, Inc. v. Int’l 
Parts Corp., 392 U.S. 134, 139 (1968) (“the purposes 
of the antitrust laws are best served by insuring that 
the private action will be an ever-present threat to 
deter anyone contemplating business behavior in 
violation of the antitrust laws”). 

The restrictive rule applied below plainly under-
mines “the congressional purpose that . . . the anti-
trust laws fully ‘protect the victims of the forbidden 
practices as well as the public.’”  Zenith Radio Corp. 
v. Hazeltine Research, Inc., 401 U.S. 321, 340 (1971) 
(quoting Radovich v. Nat’l Football League, 352 U.S. 
445, 454 (1957)).  Petitioner complains of a loss that 
resulted directly from an alleged per se illegal, 
horizontal output suppression scheme.  Petitioner 
developed the technology that made possible the po-
tential competition that respondents’ unlawful agree-
ment suppressed, and was injured as a direct result 
of that suppression. Without a private antitrust re-
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medy, petitioner may have no remedy or compensa-
tion whatsoever for its loss.  The anticompetitive 
effects of respondents’ actions do not necessarily sup-
port any contract or other non-antitrust claim in pet-
itioner—as Mutual vigorously argued below.  See 
C.A. App. 138. 

The restrictive rule applied below also tends, per-
versely, to enable intentional wrongdoers to “retain 
the fruits of their illegality.”  Hanover Shoe, Inc. v. 
United Shoe Mach. Corp., 392 U.S. 481, 494 (1968).  
Under the reasoning of the decision below, even if 
respondents acted in concert to suppress the sale of 
the generic SKELAXIN product that petitioner co-de-
veloped, and even if King paid the equivalent of bribe 
monies to Mutual in order to implement a per se il-
legal, horizontal output suppression scheme, the 
“consumer-or-competitor rule” denies petitioner any 
right to compensation under 15 U.S.C. § 15(a) and 
leaves respondents in possession of the fruits of their 
per se illegal agreement to restrain output and share 
in King’s monopoly profits.   

The restrictive rule applied below also under-
mines the deterrence objectives of 15 U.S.C. § 15(a).  
The wrongful acts complained of in this case oc-
curred starting in late 2005.  Sophisticated corporate 
respondents are alleged to have gone to great lengths 
to conceal their scheme under color of a spurious 
“license agreement.”  Yet the decision below, far from 
supporting the deterrence objectives of federal 
antitrust law, suggests that violations of antitrust 
law can be hugely profitable and committed with a 
substantial degree of impunity even where, as here, 
a violation directly destroys a product developer’s le-
gal interest in profits on sales of the restrained prod-
uct itself.  The rule applied below effectively removes 
a broad class of technological innovators from the 
protection of federal antitrust law.      
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V. THIS CASE IS A GOOD VEHICLE FOR 
RESOLVING THE QUESTION 
PRESENTED.  

Petitioner’s complaint has been held sufficient to 
make out a “plausible” claim that respondents 
Mutual and King entered into “an unlawful agree-
ment to restrict the output of generic equivalents to 
SKELAXIN.”  Pet. App. 36a.  Respondents did not 
challenge this holding below.  There is, thus, no 
question but that petitioner’s complaint alleges a 
violation of federal antitrust law by respondents (and 
a per se violation at that); the only issue is whether 
petitioner’s non-receipt of its share of the profits that 
would have been earned on sales of the suppressed 
product but for respondents’ violation of 15 U.S.C. 
§ 1 constitutes injury suffered “by reason of anything 
forbidden in the antitrust laws” within the meaning 
of 15 U.S.C. § 15(a). 

Petitioner’s complaint was dismissed for alleged 
failure to state a claim upon which relief can be 
granted.  This is an ideal procedural posture for con-
sidering the question presented; for when a com-
plaint is dismissed under Federal Rule of Civil Pro-
cedure 12(b)(6), a court “must accept as true all of 
the factual allegations contained in the complaint.”  
Erickson v. Pardus, 551 U.S. 89, 94 (2007).  There 
are, thus, no factual disputes as to the nature of 
petitioner’s injury or its cause as a factual matter.   

The decision below rests on a single ground, 
namely, a supposed failure of petitioner’s complaint 
to allege “antitrust injury.”  The Third Circuit did 
not identify any alternative ground on which peti-
tioner’s federal antitrust complaint could rightly be 
dismissed.  There is, thus, no procedural infirmity to 
this case as a vehicle for raising the question 
presented.  Petitioner seeks recovery for past com-
pleted harms; there is no prospect of this case becom-
ing moot based on intervening or subsequent de-
velopments.  
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CONCLUSION 

For the reasons set forth above, this Petition for a 
Writ of Certiorari should be granted.  
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RENDELL, Circuit Judge.

This case comes to us on appeal from the District 
Court’s order granting Defendants’ motion to dismiss 
Plaintiff ’s amended complaint for failure to state a 
claim. The District Court dismissed Plaintiff’s federal 
antitrust causes of action for failure to adequately plead 
antitrust standing and declined to exercise supplemental 
jurisdiction over Plaintiff’s state law claims.1 We will 
affi rm.

I. Background2

Plaintiff, SigmaPharm, Inc., is a Delaware corporation 
that develops pharmaceutical technologies and products, 
and enters into agreements with other entities to 
commercialize them. Defendants Mutual Pharmaceuticals 
Company, Inc. and United Research Laboratories, Inc. 
(collectively, “Mutual”) are Pennsylvania corporations 
that develop, manufacture, market, sell, and distribute 
pharmaceutical drugs. Defendant King Pharmaceuticals, 
Inc. (“King”) is a Tennessee corporation that develops, 
manufactures,  markets ,  sel ls ,  and d istr ibutes 
pharmaceutical drugs.

1. The District Court had jurisdiction pursuant to 28 U.S.C. 
§§ 1331 and 1337, as well as 15 U.S.C. § 15. We have jurisdiction 
under 28 U.S.C. § 1291.

2. As we write primarily for the parties, we discuss only 
those facts necessary for our disposition of this appeal. We borrow 
heavily from the District Court’s recitation of the facts.
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In March 1999, SigmaPharm and Mutual entered into a 
“development agreement,” pursuant to which SigmaPharm 
granted Mutual certain rights in future “innovations” 
developed by SigmaPharm in exchange for payments 
from Mutual. “Innovations” are inventions, improvements, 
or enhancements to Mutual’s pharmaceutical products 
developed by SigmaPharm for which Mutual secures 
a patent or which Mutual otherwise deems to be an 
“innovation.” (App. 121.) The development agreement 
states that Mutual “shall be the sole and exclusive owner 
of all right, title and interest in and to the Innovations 
in the United States market.” (App. 73, 122.) Likewise, 
it states that SigmaPharm “shall remain the sole and 
exclusive owner of all right, title and interest in and to the 
Innovations in all markets other than the United States 
market.” (App. 73, 122.)

For generic equivalents of name-brand drugs 
developed by SigmaPharm that required approval under 
the Food and Drug Administration’s (“FDA”) Abbreviated 
New Drug Application (“ANDA”) process, SigmaPharm 
was to receive 20% of the gross profi ts from Mutual’s 
U.S. sales. But if additional generic competitors entered 
the market, the royalties would decrease based on the 
number of competitors. The development agreement 
further provided that if Mutual licensed or sold the right to 
sell a product incorporating a SigmaPharm “innovation,” 
or “agree[d] to refrain from selling such product,” 
SigmaPharm was to receive 25% of the gross profi t from 
the licensing fees or royalties from that license, sale, or 
agreement. (App. 74, 123.)
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Pursuant to the development agreement, SigmaPharm 
developed a generic equivalent of the brand-name muscle 
relaxant SKELAXIN, which is owned and marketed by 
King.3 SKELAXIN’s active ingredient, metaxalone, is no 
longer protected by patent. In March 2003, Mutual fi led an 
ANDA for this SigmaPharm-developed generic product, 
including a certifi cation that one of King’s patents did not 
claim a use for which Mutual was seeking approval. In 
January 2004, after King received another method patent 
related to SKELAXIN, Mutual fi led a certifi cation with 
the FDA that its generic product would not infringe that 
patent.

In March 2004, King brought a patent infringement 
lawsuit against Mutual in the District Court for the 
Eastern District of Pennsylvania and petitioned the 
FDA to require that those seeking to market a generic 
version of SKELAXIN include information on the 
generic product’s label that implicated King’s method 
patents. King also asked the FDA to stay approval of any 
ANDAs for generic competitors to SKELAXIN until it 
had decided the petition. Mutual opposed each of these 
requests in multiple fi lings with the FDA between April 
2004 and February 2005.

King and Mutual’s adversarial behavior seemed to 
end on December 6, 2005, when King agreed to pay tens 
of millions of dollars for co-exclusive licensing rights for 

3. This was, in fact, the second generic SKELAXIN product 
that SigmaPharm had developed. The relevant product for this 
appeal is the second product SigmaPharm developed, so we will 
not discuss the fi rst generic product.
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one of Mutual’s metaxalone-related patents. Two days 
later, Mutual withdrew its opposition to King’s petition 
for labeling requirements for generic SKELAXIN, even 
though that petition would have threatened Mutual’s 
ability to market its generic product without infringing 
certain of King’s patents. Then, in 2007, when King made 
a supplemental submission to the FDA in support of its 
petition and request for a stay of approval of any generic 
SKELAXIN ANDAs, Mutual submitted comments in 
support of King.

Meanwhile, following a joint fi ling under seal on May 
15, 2006, an indefi nite stay of the proceedings was issued 
in the patent case between Mutual and King. Despite the 
fact that another district court had found the relevant 
patents to be invalid in January 2009, see King Pharm., 
Inc. v. Eon Labs, Inc., 593 F. Supp. 2d 501, 515 (E.D.N.Y. 
2009), Mutual did not inform the district court handling 
its patent litigation with King of this development until 
August 2010, in a court-ordered status report.4

Based on these facts, SigmaPharm’s amended 
complaint alleges that, sometime between February 
2005 and December 2005, Mutual and King entered into 
an agreement “to restrict the output of, and thereby 
to raise the price of, pharmaceutical products that are 
bioequivalent to” SKELAXIN. (App. 82.) SigmaPharm 
claims this agreement was a horizontal restraint of trade 

4. The Federal Circuit affi rmed the holding of the District 
Court for the Eastern District of New York that the patents at 
issue in the King-Mutual dispute were invalid. King Pharm., Inc. 
v. Eon Labs, Inc., 616 F.3d 1267 (Fed Cir. 2010).
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in violation of Section 1 of the Sherman Act (Count I), 
Pennsylvania common law barring restraint of trade 
(Count II), and California statutes barring unlawful and 
unfair competition (Count III). The amended complaint 
also asserts that Mutual breached its contract with 
SigmaPharm by failing to pay SigmaPharm 25% of the 
revenues it received from King pursuant to the allegedly 
unlawful agreement (Count IV). SigmaPharm’s amended 
complaint sought injunctive and monetary relief, including 
treble damages under the federal antitrust laws.

The defendants moved to dismiss Counts I through 
III of the amended complaint because, inter alia, 
SigmaPharm’s pleadings failed adequately to allege 
antitrust injury, a necessary component of so-called 
“antitrust standing.” In a thorough and thoughtful opinion, 
the District Court found that SigmaPharm had failed 
adequately to plead antitrust injury, dismissed Count I 
of the amended complaint without prejudice, and declined 
to exercise supplemental jurisdiction over the remaining 
state law claims. SigmaPharm did not seek to amend its 
complaint, but instead fi led the instant appeal.

II. Discussion5

Since the Supreme Court’s decision in Brunswick 
Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977), 
plaintiffs suing under the federal antitrust laws have been 

5. The District Court thoroughly discussed the relevant law 
in this area, and we again borrow heavily from Judge Rufe’s well-
reasoned opinion.
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required to show that, in addition to the prerequisites 
of constitutional standing, see Lujan v. Defenders of 
Wildlife, 504 U.S. 555 (1992), they possess so-called 
“antitrust standing.” Mere injury resulting from conduct 
that violated the antitrust laws is insuffi cient to confer 
antitrust standing. Instead, a plaintiff can only recover 
under the federal antitrust laws if its injury is “of the 
type the antitrust laws were intended to prevent and . . . 
fl ows from that which makes defendants’ acts unlawful.” 
Brunswick, 429 U.S. at 489; see also Alberta Gas Chems. 
Ltd. v. E.I. Du Pont De Nemours & Co., 826 F.2d 1235, 
1240 (3d Cir. 1987).

The Supreme Court has articulated a number of 
factors to consider in determining whether a plaintiff has 
antitrust standing:

(1) the causal connection between the antitrust 
violation and the harm to the plaintiff and the 
intent by the defendant to cause that harm, 
with neither factor alone conferring standing; 
(2) whether the plaintiff ’s alleged injury is 
of the type for which the antitrust laws were 
intended to provide redress; (3) the directness 
of the injury, which addresses the concerns that 
liberal application of standing principles might 
produce speculative claims; (4) the existence 
of more direct victims of the alleged antitrust 
violations; and (5) the  potential  for  duplicative  
recovery  or  complex  apportionment  of 
damages.
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In re Lower Lake Erie Iron Ore Antitrust Litig., 998 
F.2d 1144, 1165–66 (3d Cir. 1993) (citing Associated 
Gen. Contractors of Cal., Inc. v. Cal. State Council of 
Carpenters, 459 U.S. 519, 545 (1983)). The second factor, 
antitrust injury, is a necessary (though insufficient) 
condition of antitrust standing. Cargill, Inc. v. Monfort of 
Colorado, Inc., 479 U.S. 104, 110 n.5 (1986); Lower Lake 
Erie, 998 F.2d at 1166. “As a general matter, the class 
of plaintiffs capable of satisfying the antitrust-injury 
requirement is limited to consumers and competitors in 
the restrained market and to those whose injuries are 
the means by which the defendants seek to achieve their 
anticompetitive ends.” W. Penn Allegheny Health Sys., 
Inc. v. UPMC, 627 F.3d 85, 102 (3d Cir. 2010) (citations 
omitted).

The Distr ict Court was correct to note that 
SigmaPharm is neither a consumer nor a competitor 
in the United States market for products that are 
bioequivalent to SKELAXIN. SigmaPharm does not 
allege that it marketed or manufactured a generic version 
of SKELAXIN, nor could it under its development 
agreement with Mutual. See App. 73, 122 (“[Mutual] 
shall be the sole and exclusive owner of all right, title and 
interest in and to the Innovations in the United States 
market.”); Barton & Pittinos, Inc. v. SmithKline Beecham 
Corp., 118 F.3d 178, 182 (3d Cir. 1997) (“Because it is 
undisputed that B&P never ‘sold’ or ‘distributed’ or sought 
to sell or distribute any vaccine to anyone, however, it is 
plain that B&P was not a competitor in the market for sales 
of the vaccine.”). Its allegation that it is a “participant” 
in the market for SKELAXIN-equivalent products 
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“[t]hrough its Development Agreement with Mutual” (App. 
87) is insuffi cient as a matter of law to establish that it is 
a competitor in the relevant market. Barton & Pittinos, 
118 F.3d at 182-83.

In Barton & Pittinos, we held that a plaintiff, B&P, 
was not a competitor of the defendant for antitrust 
standing purposes because what the plaintiff provided 
to the market was not “reasonably interchangeable” with 
what was offered by those in the relevant market. Id. 
at 182. This was because B&P, a provider of marketing 
services, did not actually sell the product whose market 
was allegedly restrained: a vaccine. Id. at 179-80, 182-83. 
Instead, B&P participated in a “program” in which the 
vaccine-maker paid B&P to market the vaccine to, and 
solicit orders from, nursing homes and then pass those 
orders on to a third-party, which would buy the vaccine 
from the manufacturer and sell it to the nursing homes. 
Id. We held as a matter of law that B&P’s reliance on the 
third-party to participate in the vaccine-market rendered 
it not a competitor in that market for purposes of antitrust 
standing. Id. at 182-83.

Like B&P, SigmaPharm was not providing a product 
or service that was “reasonably interchangeable” with an 
existing product or service in the relevant market— here, 
the market for SKELAXIN-equivalent products. See id. 
at 182. Its reliance on a third-party—viz. Mutual—to sell 
the product in the relevant market, like B&P’s, renders 
SigmaPharm a non-competitor in the relevant market for 
purposes of antitrust standing.
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Although not a competitor in the market for 
SKELAXIN-equivalent products, SigmaPharm provided 
an input into what could have been Mutual’s entrée into 
that market. This input—the formulation for a drug that 
is bioequivalent to SKELAXIN—is certainly a crucial 
one, but this does not transform SigmaPharm into a 
competitor in that market for purposes of our antitrust-
standing analysis. See Asahi Glass Co. v. Pentech Pharm., 
Inc., 289 F. Supp. 2d 986, 990 (N.D. Ill. 2003) (fi nding 
supplier of active ingredient for drug lacked antitrust 
standing to allege anticompetitive agreement to apportion 
market for the drug). Consumers in the market could not 
have “abandoned [King] in favor of [SigmaPharm] alone. 
Doing so would [leave] [such consumers] without the most 
important part of the package of goods and services [that 
could have been] offered by [SigmaPharm and Mutual] 
together: the [SKELAXIN-equivalent product] itself.” 
See Barton & Pittinos, 118 F.3d at 182-83.6 Therefore, 
we agree with the District Court that SigmaPharm 
was neither a consumer nor a competitor in the relevant 
market.

The District Court was also correct in fi nding that 
SigmaPharm did not adequately plead that its injuries 
were “the means by which the defendants [sought] to 

6. It is true that SigmaPharm’s circumstances are different 
from B&P’s in that SigmaPharm alleges that the very third-party 
on which it would rely to become a “participant” in the relevant 
market—Mutual—was part of the allegedly unlawful agreement. 
Under Barton & Pittinos, however, this does not appear relevant 
in the determination of whether SigmaPharm itself is a competitor 
in the relevant market.
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achieve their anticompetitive ends.” W. Penn Allegheny 
Health Sys., 627 F.3d at 102; see Blue Shield of Va. v. 
McCready, 457 U.S. 465, 479 (1982). In McCready, the case 
that established this way of showing antitrust injury, the 
Supreme Court held that a health insurance subscriber 
had antitrust standing to bring a claim that her insurer 
conspired with psychiatrists to restrain competition in 
the market for psychotherapeutic services by providing 
insurance coverage only for visits to psychiatrists, not 
psychologists. Id. The McCready Court stated:

Denying reimbursement to subscribers for the 
cost of treatment was the very means by which 
it is alleged that Blue Shield sought to achieve 
its illegal ends.  The harm to McCready and 
her class was clearly foreseeable; indeed, it was 
a necessary step in effecting the ends of the 
alleged illegal conspiracy.   Where the injury 
alleged is so integral an aspect of the conspiracy 
alleged, there can be no question but that the 
loss was precisely “the type of loss that the 
claimed violations . . . would be likely to cause.”

Id. at 479 (quoting Brunswick, 429 U.S. at 489). Here, 
defendants could have effectuated their conspiracy even if 
SigmaPharm did not exist. See Steamfi tters Local Union 
No. 420 Welfare Fund v. Philip Morris, Inc., 171 F.3d 912, 
923 (3d Cir. 1999) (rejecting union health funds’ argument 
that they had antitrust standing under McCready to sue 
tobacco companies for alleged conspiracy to hide dangers 
of smoking because tobacco companies could have achieved 
their alleged aims without the existence of the health 
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funds). Therefore, SigmaPharm’s injuries were not the 
means by which the defendants sought to achieve their 
allegedly illegal ends, and SigmaPharm therefore has not 
adequately pled antitrust injury under McCready.7

Undoubtedly, SigmaPharm alleges that it was injured 
by the claimed anticompetitive agreement because it 
did not receive royalties. This, however, does not mean 
that they have pled antitrust injury, even if the alleged 
anticompetitive conduct is a per se violation of the antitrust 
laws. See Atlantic Richfi eld Co. v. USA Petroleum Co., 495 
U.S. 328, 335 (1990); Pace Elecs., Inc. v. Canon Computer 
Sys., Inc., 213 F.3d 118, 120 (3d Cir. 2000) (“To state a 
claim for damages under [15 U.S.C. § 15], a plaintiff must 
allege . . . antitrust injury . . . even where . . . the alleged 
acts of the defendants constitute a per se violation of the 
antitrust laws.”); see also Brunswick, 429 U.S. at 489. 
Ultimately, the question comes down to whether the 
injury alleged is of the type that the antitrust statute 

7. We express no opinion as to whether a plaintiff that 
manufactures a product, but uses a third-party to sell that product 
to consumers, suffers antitrust injury when the market for that 
product is unlawfully restrained. See Ethylpharm S.A. France 
v. Abbott Labs., 598 F. Supp. 2d 611 (D. Del. 2009) (holding that 
foreign drug manufacturer that used U.S. licensee to market and 
distribute its drug had alleged antitrust injury based on restraint 
of drug sales in the U.S.); Chemi SpA v. GlaxoSmithKline, 356 
F. Supp. 2d 495 (E.D. Pa. 2005) (denying judgment on pleadings 
based on antitrust standing where foreign drug manufacturer sold 
its drug to U.S. companies for resale in the U.S.). As the District 
Court noted, SigmaPharm does not claim that it manufactures any 
pharmaceuticals in the United States, and it expressly disclaimed 
any right to do so in its development agreement with Mutual.
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was intended to forestall. Associated Gen. Contractors 
of Cal., Inc., 459 U.S. at 540 (citing Brunswick, 429 U.S. 
at 487-88). We conclude, based on our precedent, that 
Congress, in enacting the federal antitrust laws, did not 
intend to prevent losses like those SigmaPharm alleges: 
loss of a contractually agreed upon profit-share in a 
product manufactured and sold by a market-participant. 
SigmaPharm may have avenues of recovery, but the 
federal antitrust laws are not among them.8

Finally, SigmaPharm argues that the District Court 
erred by not telling it that it had leave to amend its 
complaint and not telling it that curative amendments to 
its complaint would be inequitable or futile. We have held 
that a dismissal without prejudice will be treated as a 
fi nal order if the plaintiff has elected to “stand upon the 
original complaint” by not offering or seeking to amend 
the complaint and instead fi ling a notice of appeal and 
arguing that the allegations in the complaint were legally 
suffi cient. Frederico v. Home Depot, 507 F.3d 188, 192-93 
(3d Cir. 2007). This is exactly the situation we face here. 
Although SigmaPharm requests, in the alternative, an 
opportunity to attempt to cure its pleading defi ciencies, 

8 . A lthough the Distr ict Court recognized that its 
determination that SigmaPharm did not suffer antitrust injury 
was suffi cient to conclude that SigmaPharm lacked antitrust 
standing, it nevertheless examined another factor in the antitrust 
standing analysis: whether there are more direct victims of the 
alleged antitrust violation. Concluding as we do that the District 
Court correctly found that SigmaPharm failed to plead antitrust 
injury, we need not and do not address any other factor in the 
antitrust standing analysis.
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it presents no basis upon which to amend its complaint 
adequately to allege antitrust injury.

III. Conclusion

For the reasons stated above, we will affirm the 
District Court’s order dismissing SigmaPharm’s amended 
complaint in its entirety.
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APPENDIX B — MEMORANDUM OPINION & 
ORDER OF THE UNITED STATES DISTRICT 

COURT FOR THE EASTERN DISTRICT OF 
PENNSYLVANIA, FILED MARCH 2, 2011

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF 

PENNSYLVANIA

CIVIL NO. 10-430

SIGMAPHARM, INC.,

Plaintiff,

v.

MUTUAL PHAR MACEUTICAL
COMPANY, INC., et al.,

Defendants.

MEMORANDUM OPINION & ORDER 

RUFE, J. March 2, 2011

In its First Amended Complaint, Plaintiff SigmaPharm, 
Inc. brings claims for violation of Section 1 of the Sherman 
Act (count I),1 Pennsylvania common law barring restraint 

1. This Court has subject matter jurisdiction under 28 U.S.C. 
§§ 1331 and 1337, and 15 U.S.C. § 15. It does not have jurisdiction 
pursuant to §1332(a) because SigmaPharm asserts its principal 
place of business is Pennsylvania, and both Mutual and United are 
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of trade (count II), and Section 17200 of the California 
Business and Professions Code barring unlawful and 
unfair competition2 (count III) against Defendants 
Mutual Pharmaceuticals Company, Inc. (“Mutual”), 
United Research Laboratories, Inc. (“United”), and King 
Pharmaceuticals, Inc. (“King”). Plaintiff also asserts a 
claim for breach of contract under Pennsylvania common 
law against Mutual and United only (count IV). Before the 
Court are: (1) a Motion to Dismiss counts I through III by 
Defendant King [doc. no. 40]; (2) a Motion to Dismiss all 
counts by Defendants Mutual and United [doc. no. 41]; (3) 
a motion to stay discovery pending this Court’s resolution 
of the motions to dismiss by all Defendants [doc. no. 44]; 
and (4) a motion to compel discovery by SigmaPharm [doc. 
no. 57]. For the reasons set forth below, the Court will 
dismiss the federal antitrust claim for failure to state a 
claim, decline to exercise supplemental jurisdiction over 
the state law claims pursuant to 28 U.S.C. § 1367(c), and 
dismiss the discovery motions as moot.

I. FACTUAL & PROCEDURAL BACKGROUND 

SigmaPharm, a Delaware corporation, develops 
pharmaceutical technologies and products and enters 

Pennsylvania corporations. Because a corporation is a citizen of 
both its state of incorporation and the state in which its principal 
place of business is located, see 28 U.S.C. § 1332(c)(1), SigmaPharm 
is not diverse from Mutual and United. Complete diversity is 
required. Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 
373 (1978).

2. Cal. Bus. & Prof. Code § 17200, et seq.
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into agreements with other entities to commercialize 
them.3 Mutual and United (collectively “Mutual”), both 
Pennsylvania corporations, and King, a Tennessee 
corporation, develop, manufacture, market, sell, and 
distribute pharmaceutical drugs.4 SigmaPharm’s First 
Amended Complaint alleges that Mutual and King 
conspired to restrict the output of generic equivalents 
to King’s brand-name drug SKELAXIN, in violation 
of federal and state antitrust law and in breach of 
SigmaPharm’s development agreement with Mutual.

A. The SigmaPharm-Mutual Employment & 
Development Agreements 

In March 1999, Mutual and SigmaPharm entered 
into two agreements: (1) a development agreement 
between Mutual and SigmaPharm; and (2) an employment 
agreement between SigmaPharm’s President, Dr. Spiridon 
Spireas, and Mutual. The employment agreement provided 
that Spireas would serve as Mutual’s Vice President of 
Research and Development, and assume responsibility 
for Mutual’s laboratory and research activities related to 
obtaining Food and Drug Administration (“FDA”) approval 
of any new drugs it developed. Under the development 
agreement, SigmaPharm served as a contractor to 
develop “innovations” for Mutual. “Innovations” are 
inventions, improvements or enhancements to Mutual’s 
pharmaceutical products developed by SigmaPharm for 
which Mutual secures a patent or which Mutual otherwise 

3. First Am. Compl. (“FAC”) ¶¶ 2, 24.

4. FAC ¶¶ 3-5.
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deems to be an “innovation.”5 The development agreement 
provided that Mutual had sole ownership of all rights, 
title and interest in any “innovation” in the U.S. market 
as well as ownership of any U.S. Patents that might issue,6 
but SigmaPharm was entitled to royalties from Mutual’s 
manufacture and sale of any such pharmaceuticals in the 
United States. For generic equivalents of name-brand 
drugs developed by SigmaPharm that required approval 
under the FDA’s Abbreviated New Drug Application 
(“ANDA”) process, SigmaPharm was to receive 10% of 
gross profi ts from Mutual’s U.S. sales.7 But if additional 
generic competitors entered the market, the royalties 
would decrease: with the entry of one, two or three 
additional competitors, royalties declined to 5%, 2.5%, or 

5. FAC ¶¶ 29-31; Mem. in Supp. of King Pharms., Inc.’s Mot. 
to Dismiss Count I of SigmaPharm’s First Amended Compl. 
(“King Mem.”) Ex. 1.

Because SigmaPharm explicitly relies on the development 
agreement in its Complaint, FAC ¶¶ 29-38, this Court may consider 
the entire agreement attached as Exhibit 1 to King’s Memorandum 
in support of its motion to Dismiss. See Lum v. Bank of Am., 361 
F.3d. 217, 222 n.3 (3d Cir. 2004) (in deciding a 12(b)(6) motion to 
dismiss, a court may consider exhibits attached to the complaint 
and documents that form the basis of the claim; a document forms 
the basis of the claim if it is integral to or explicitly relied upon in 
the complaint), abrogated in part on other grounds as recognized 
in In re Ins. Brokerage Antitrust Litig., 618 F.3d 300 (3d Cir. 2010).

6. FAC ¶¶ 32, 37; King Mem. Ex. 1 ¶¶ 3, 5. The agreement 
provided SigmaPharm with equivalent interests and rights to the 
innovations in all other markets. See FAC ¶ 32.

7. FAC ¶ 33; King Mem. Ex. 1 ¶ 4(b)(I).
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0%, respectively.8 And if Mutual licensed or sold the right 
to sell the product, or “agreed to refrain from selling such 
product,” SigmaPharm was to receive 25% of the gross 
profi t from the licensing fees or royalties from that license, 
sale, or agreement.9

B. The Abbreviated New Drug Application 
Process 

The ANDA process was established by the Drug 
Price Competition and Patent Term Restoration Act of 
1984 (“Hatch-Waxman Act”).10 The Hatch-Waxman Act 
establishes relaxed FDA approval procedures for generic 
equivalents of previously approved pharmaceutical drugs, 
allowing generic manufacturers to submit abbreviated 
applications.11 Those procedures allow a generic drug 
manufacturer to bypass the safety and effi cacy studies 
required for all new drugs so long as they establish the 
generic’s bioequivalence12 to a drug previously approved 

8. FAC ¶ 33; King Mem. Ex. 1 ¶ 4(b) (ii)-(iv).

9. FAC ¶ 34; King Mem. Ex. 1 ¶ 4(c).

10. 21 U.S.C. § 355(j).

11. Colacicco v. Apotex Inc., 521 F.3d 253, 260 (3d Cir. 2008), 
vacated on other grounds, 129 S. Ct. 1578 (2009).

12. Under the Hatch-Waxman Act, bioequivalence generally 
requires that the extent of absorption of the generic drug not be 
signifi cantly different from the approved drug when administered 
under similar experimental conditions. See 21 U.S.C. § 355(j)(8)(B).
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by FDA as safe and effective.13 The ANDA must also 
provide information to show that the labeling for the 
generic is the same as the labeling approved for the listed 
drug, unless certain exceptions apply.14 If a patent claims 
the previously approved drug that the generic copies, or 
claims a use for the previously approved drug for which the 
ANDA applicant seeks approval, the generic manufacturer 
must certify either that patent information has not been 
fi led, the patent has expired, the date on which the patent 
will expire, or that the “patent is invalid or will not be 
infringed by the manufacture, use, or sale of the new 
drug for which the application is submitted.”15 This last 
certifi cation is known as a “Paragraph IV certifi cation.”16 
The generic manufacturer must notify the brand-name 
manufacturer and patent holder of its ANDA, after which 
the patent holder has 45 days to bring an infringement 
suit.17 This notifi cation is not required if the applicant 
certifi es that the patent at issue protects only methods 
of using the drug and the patent does not claim a use 
for which the applicant is seeking approval18 --a “Section 
viii” certifi cation. If an infringement suit is fi led, the FDA 
must stay approval of the ANDA until the earliest of: 

13. King Drug Co. of Florence, Inc. v. Cephalon, Inc., 702 F. 
Supp. 2d 514, 520 (E.D. Pa. 2010) (citing 21 U.S.C. § 355(j)(2)(A)).

14. See 21 U.S.C. § 355(j)(2)(A)(v).

15. 21 U.S.C. § 355(j)(2)(A)(vii).

16. See King Drug, 702 F. Supp. 2d at 520.

17. Id.

18. See 21 U.S.C. § 355(j)(2)(A)(viii) & (2)(B).
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(1) the date the patent expires; (2) the date the district court 
holds the patent invalid or the generic non-infringing; or 
(3) 30 months from the date of the notice have elapsed.19 If 
the generic is approved, the generic manufacturer enjoys 
a 180-day period of market exclusivity.20

C. Mutual’s Second Generic to SKELAXIN & 
King’s Method Patents 

The dispute in this case arises from SigmaPharm’s 
development, pursuant to the development agreement, 
of a generic equivalent of the brand-name muscle 
relaxant SKELAXIN.21 SKELAXIN’s active ingredient, 
metaxalone, is no longer protected by patent.22 Thus the 
patents relevant here, licensed to Defendant King, claim 
new methods of administering metaxalone (with food) 
that increase bioavailability23 of the drug and the drug 
levels in a patient’s blood. In early 2001, after Spireas 
developed a 400 mg metaxalone tablet that demonstrated 
bioequivalence to SKELAXIN under fasting conditions 
(the “First Generic”), Mutual successfully petitioned the 

19. See King Drug, 702 F. Supp. 2d at 520-21 (citing 21 U.S.C. 
§ 355(j)(5)(B)(iii)).

20. See id. at 521.

21. FAC ¶ 39.

22. The patent for metaxalone expired in 1979. FAC ¶ 40.

23. “The term ‘bioavailability’ means the rate and extent to 
which the active ingredient or therapeutic ingredient is absorbed 
from a drug and becomes available at the site of drug action.” 21 
U.S.C. § 355(j)(8)(A)(i).
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FDA to require all ANDA’s for generic SKELAXIN to 
demonstrate bioequivalence under fasting conditions,24 
protecting its competitive position. Later in 2001, Elan 
Pharmaceuticals, which then owned the SKELAXIN 
trademark and the exclusive right to sell and market that 
drug, sought the FDA’s permission to amend SKELAXIN’s 
label to reference increased bioavailability of SKELAXIN 
when administered with food, and petitioned it to require 
all ANDA’s for generic SKELAXIN to demonstrate 
bioequivalence under both fasting and non-fasting 
conditions.25 In March 2002, the FDA granted the petition, 
ordered all ANDA’s to comply with it, and subsequently 
approved the proposed labeling amendment.26

Elan then sought method patents for SKELAXIN 
associated with the drug’s administration under fed 
conditions. In mid-2002, the U.S. Patent and Trademark 
Offi ce issued to Elan the “ ‘128 Patent,” which claims 
“methods of increasing the bioavailability of metaxalone 
by administering [it] with food.”27 Then, in January 2004, 
the USPTO issued to Elan the “ ‘102 Patent,” which was 
“directed to methods of providing metaxalone to patients 
while informing them that taking metaxalone with food 
results in higher blood levels of metaxalone.”28 At some 

24. FAC ¶¶ 43-45. FDA granted the petition on January 30, 
2002. FAC ¶ 45.

25. FAC ¶¶ 46-47.

26. FAC ¶¶ 48, 50.

27. FAC ¶ 49.

28. FAC ¶ 55.
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point after June 2002, Elan sold to King the SKELAXIN 
trademark and rights to market and sell that drug, and 
licensed the ‘102 and ‘128 patents to King.29

After the ‘128 Patent was issued, Spireas developed 
another SKELAXIN generic (the “Second Generic”) that 
demonstrated bioequivalence under fed as well as fasting 
conditions, as required under the new FDA order. In 
March 2003, Mutual fi led an ANDA for that formulation, 
including a Section viii certifi cation that the ‘128 Patent did 
not claim a use for which Mutual was seeking approval.30 
Then, in January 2004, after the ‘102 Patent was issued, 
Mutual fi led a Paragraph IV certifi cation that its Second 
Generic would not infringe that patent.31 In March 
2004, FDA notifi ed ANDA applicants that they need not 
include labeling regarding the increased bioavailability 
of metaxalone under fed conditions, undermining King’s 
strategy to exclude generic competitors by requiring them 
to use labels that implicated King’s method patents.32 The 
notice thus allowed ANDA applicants to carve King’s 
patented indications out of the label, permitting Mutual 

29. FAC ¶¶ 41, 52.

30. FAC ¶¶ 53-54. Pursuant to the development and 
employment agreements, Mutual directed Spireas to fi le patent 
applications for novel formulations of metaxalone, including 
Mutual’s Second Generic. Id. ¶¶ 69-74. In 2009, as required by 
the agreement, Spireas assigned the U.S. patent applications to 
Mutual.

31. FAC ¶¶ 56-57.

32. FAC ¶ 59.
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to market the Second Generic without implicating “the 
allegedly novel ‘methods’” claimed in King’s patents.33

In March 2004, King fought back, bringing an 
infringement action against Mutual in the Eastern District 
of Pennsylvania,34 and petitioning the FDA to: rescind its 
March 2004 notice to ANDA applicants; require all ANDA 
applicants to submit a Paragraph IV certifi cation against 
the ‘128 patent; and require generic labels to include 
information about increased bioavailability under fed 
conditions. King also asked FDA to stay approval of any 
ANDAs for SKELAXIN until it had decided the petition.35 
Mutual opposed each of these requests in multiple fi lings 
with the FDA between April 2004 and February 15, 2005.36

D. The Alleged Unlawful Agreement & Breach of 
Contract 

Then things changed. On December 6, 2005, Mutual 
and King entered into a co-exclusive licensing agreement 
under which Mutual granted King a co-exclusive license 
for one of Mutual’s method patents (the “ ‘566 Patent”), 
which claims methods of administering metaxalone and 

33. FAC ¶ 60.

34. FAC ¶ 58 (citing King Pharms., Inc. v. Mutual Pharms., 
Inc., No. 04-1083 (E.D. Pa.)). The infringement action is assigned 
to the Honorable Lawrence Stengel.

35. FAC ¶¶ 61-62.

36. FAC ¶¶ 63, 66, 68.
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informing users of potential drug interactions.37 Two days 
later, Mutual withdrew its opposition to King’s petition for 
labeling requirements for generic SKELAXIN and asked 
the FDA to withdraw its March 2004 notice that permitted 
ANDA applicants for generic SKELAXIN to omit 
labeling regarding bioavailability under fed conditions, 
threatening Mutual’s ability to market its Second Generic 
without infringing on the ‘102 and ‘128 patents.38 Then, in 
2007, when King made a supplemental submission to FDA 
in support of its March 2004 petition and request for a stay 
of approval of any generic SKELAXIN ANDAs, Mutual 
submitted comments in support of King.39 That same 
year, Mutual also petitioned FDA to require SKELAXIN 
generics to include labeling information that implicated 
the ‘566 Patent on drug interactions, and to withhold 
approval of any generic equivalent of SKELAXIN until 
drug interaction study results were included on the label40 
--a move that would impair the ability of other generic 
competitors to design their label to avoid the potentially 
infringing use.

37. FAC ¶ 84; Mem. in Supp. of Mutual Pharm. Co, Inc. & 
United Research Labs., Inc.’s Mot. to Dismiss First Am. Compl. 
Ex. 2. Because SigmaPharm references the licensing agreement 
in its Complaint, and its relevant terms were published in an SEC 
fi ling, this Court may take notice of the agreement to determine 
what the documents stated. See Lum, 361 F.3d. at 222 n.3; Oran 
v. Stafford, 226 F.3d 275, 289 (3d Cir. 2000).

38. FAC ¶¶ 82-83.

39. FAC ¶¶ 85-86.

40. FAC ¶¶ 87-88. Both petitions were denied. Id. ¶ 89.
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The King-Mutual infringement litigation also 
sputtered. Though scheduled for a trial beginning in 
October 2006, on May 17, 2006, the Parties fi led a joint 
stipulation under seal, after which the case was stayed 
pending an FDA decision on the generic label.41 And when 
the ‘128 and ‘102 patents were held invalid by another 
district court,42 Mutual neither informed the court 
handling the infringement claim of that development nor 
sought to remove the case from suspense to assert its 
newly available defenses.43

Based on these facts, SigmaPharm’s First Amended 
Complaint alleges that at some point between February 

41. FAC ¶ 58; see also King Pharms., Inc. v. Mutual Pharms., 
Inc., No. 04-1083 (E.D. Pa.), doc. no. 40 (Order granting stay). The 
Court may take judicial notice of other court proceedings. Zdrok 
v. V Secret Catalogue, Inc., 215 F. Supp. 2d 510, 513 (D.N.J. 2002) 
(citing S. Cross Overseas Agencies, Inc. v. Wah Kwong Shipping 
Grp. Ltd., 181 F.3d 410, 426 (3d Cir.1999) and Fed. R. Evid. 201), 
vacated on other grounds, 108 F. App’x 692 (3rd Cir. 2004).

42. King Pharms., Inc. v. Eon Labs, Inc., 593 F. Supp. 2d 
501 (E.D.N.Y. 2009).

43. FAC ¶ 90. On August 2, 2010, after the King-Mutual court 
ordered a status report, Mutual’s counsel reported the favorable 
results of the King-Eon litigation but requested the matter remain 
stayed pending the outcome of the appeal and an FDA decision. 
King Pharms., Inc., No. 04-1083 (E.D. Pa. docketed Aug. 2, 2010) 
(doc. no. 46). The Federal Circuit later affi rmed the district court’s 
invalidity holdings. King Pharms., Inc. v. Eon Labs, Inc., 616 F.3d 
1267 (Fed. Cir. 2010). SigmaPharm informed this Court of that 
development in a fi ling of supplemental authority. See Notice of 
Supplemental Authority [doc. no. 59].
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15, 2005, when Mutual last opposed King’s FDA petition 
and request for stay of approval, and December 6, 
2005, when Mutual and King entered into the co-
exclusive licensing agreement for the ‘566 Patent, the 
two companies entered into an agreement to restrict 
output of generic equivalents to SKELAXIN, including 
Mutual’s Second Generic.44 SigmaPharm alleges King 
and Mutual intended to, and did, suppress output of the 
Second Generic, and agreed that Mutual would support 
King’s efforts to suppress other generic competitors, 
allowing King to continue to sell SKELAXIN at prices 
higher than would have existed absent the agreement.45 
In exchange, Mutual allegedly received tens of millions 
of dollars.46 SigmaPharm claims this agreement was 
a “naked, horizontal restraint of trade” in violation of 
Section 1 of the Sherman Act, Pennsylvania common 
law barring restraint of trade (Count II), and California 
statutes barring unlawful and unfair competition (Count 
III). And it asserts the conspiracy injured SigmaPharm 
by depriving it of royalties it would otherwise have 
received under the development agreement from sales of 
the Second Generic, and injured consumers by artifi cially 
infl ating prices for SKELAXIN.47

This case thus presents a variation on antitrust claims 
challenging settlement of infringement suits brought 

44. FAC ¶¶ 77-81, 84.

45. FAC ¶¶ 80, 96.

46. FAC ¶¶ 81, 96.

47. FAC ¶¶ 101-103.
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by brand-name manufacturers against their generic 
competitors--known as “pay-for-delay” settlements or 
“reverse-exclusion payments.”48 In those cases, ordinarily 
brought by end-payers of the brand-name drug or the 
government, as part of the settlement agreement, the 
patent-holder-plaintiff pays the generic-competitor-
defendant to delay its entry into the market.49 Here, 
however, Mutual and King have not reached a settlement 
of King’s infringement action against Mutual; that action 
is still pending.

SigmaPharm also claims Mutual breached the 
development agreement by failing to pay SigmaPharm the 
25% royalty it was due from Mutual’s alleged agreement 
with King to refrain from marketing the Second Generic, 
by failing to perform their contract obligations in good 
faith, and by frustrating the terms of that agreement 
(Count IV).50

E. Defendants’ Motions to Dismiss 

All Defendants now move to dismiss Counts I through 
III on grounds that: (1) SigmaPharm has failed to 
suffi ciently allege an agreement; (2) SigmaPharm lacks 
antitrust standing for its Sherman Act claim because 
inter alia it has not pleaded antitrust injury; (3) the 

48. See Ark. Carpenters Health and Welfare Fund v. Bayer 
AG, 625 F.3d 779, 780 (2d Cir. 2010) (Pooler, J., dissenting).

49. See id.

50. FAC ¶¶ 122-125.
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Pennsylvania common law restraint of trade claim fails 
because the Sherman Act claim fails; and (4) the California 
statutory unfair competition claim is not cognizable 
because the injury and misconduct took place outside 
California. Mutual also moves to dismiss the contract 
claim because SigmaPharm has not suffi ciently alleged 
either a breach or a violation of good faith.

II. STANDARD OF REVIEW 

In reviewing a Rule 12(b)(6) motion to dismiss for 
failure to state a claim upon which relief may be granted, 
the Court must accept a plaintiff’s factual allegations as 
true and draw all logical inferences in favor of the non-
moving party.51 Courts are not, however, bound to accept 
as true legal conclusions couched as factual allegations.52 
The Complaint must set forth “direct or inferential 
allegations [for] all the material elements necessary to 
sustain recovery under some viable legal theory.”53 And 
the plaintiff must allege “enough facts to state a claim for 
relief that is plausible on its face.”54 The court has no duty 
to “conjure up unpleaded facts that might turn a frivolous 
action . . . into a substantial one.”55

51. ALA, Inc. v. CCAIR, Inc., 29 F.3d 855, 859 (3d Cir. 1994).

52. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 564 (2007).

53. See id. at 562 (citations and quotations omitted).

54. Id. at 570.

55. Id. at 562 (citing McGregor v. Indus. Excess Landfi ll, 
Inc., 856 F.2d 39, 42-43 (6th Cir. 1988)).
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For claims under Section I of the Sherman Act, a 
plaintiff must plead “enough factual matter (taken as 
true) to suggest that an agreement was made.” The 
plausibility standard, however, “does not impose a 
probability requirement.”56 Instead, the plaintiff need 
only state enough facts to “raise a reasonable expectation 
that discovery will reveal evidence of illegal agreement,” 
even if the court believes such proof is improbable.57 
But allegations of otherwise lawful parallel conduct, 
without more, are insufficient to render an alleged 
conspiracy plausible.58 Instead, the parallel conduct 
“must be placed in a context that raises a suggestion of a 
preceding agreement,” rather than independent action.59 
For example, parallel “conduct [that] indicates the sort 
of restricted freedom of action and sense of obligation 
that one generally associates with agreement” may be 
suffi cient to state a claim of tacit conspiracy.60

56. Id.

57. Id.

58. Id. at 556-57.

59. Id. at 557.

60. Id. at 557 n.4 (citing Blechman, Conscious Parallelism, 
Signalling and Facilitating Devices: The Problem of Tacit 
Collusion Under the Antitrust Laws, 24 N.Y.L. Sch. L. Rev. 881, 
899 (1979)) (alterations in original).
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III. DISCUSSION 

A. Sherman Act Claim 

1. Suffi ciency of SigmaPharm’s Allegation 
of an Agreement 

Defendants argue that SigmaPharm has not stated 
a Section 1 claim because SigmaPharm has not pleaded 
sufficient facts to render a Mutual-King agreement 
plausible.61 First, Defendants contend that Plaintiff’s 

61. See King Mem. at 5-6; King’s Reply at 6-8.

Though Defendants moved to dismiss on grounds that 
SigmaPharm has not adequately pleaded harm to competition, 
they did so largely in the context of the standing inquiry. See King 
Mem. at 15 (Sigmapharm cannot prove its injury was caused by 
the agreement where the generic had not been approved and King 
held a valid patent); King Reply at 10 (citing Warfi eld Phila. L.P. 
v. Nat’l Passenger R.R. Corp., No. 09-1002, 2009 WL 4043112, 
at *1-2, *5 (E.D. Pa. Nov. 20, 2009) in which antitrust injury 
was evaluated). But SigmaPharm has pleaded a per se violation, 
see FAC at ¶ 98 (naked, horizontal restraint of trade), for which 
the harm to the marketplace is ordinarily presumed. See Pace 
Elecs., Inc. v. Canon Computer Sys., Inc., 213 F.3d 118, 123 (3d 
Cir. 2000). And Defendants did not argue in either their moving 
brief or their reply that the rule of reason test, applied by some 
courts evaluating pay-for-delay patent infringement settlements 
applies here, or that Plaintiffs have not adequately pleaded that the 
alleged agreement exceeded the scope of the relevant patents, as 
some courts have required under that test. See King Drug Co. of 
Florence, Inc., v. Cepahlon, Inc., 702 F. Supp. 2d 514, 524-28 (E.D. 
Pa. 2010). In their response to Plaintiff’s Notice of Supplemental 
Authority, however, Defendants appear to belatedly suggest that 
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general allegation that the agreement to restrict output 
was entered into between February 15, 2005 and 
December 6, 2005 is too vague and conclusory to support 
a Section 1 claim. While it is true that SigmaPharm 
provides no detail as to the specifi cs of when, where and 
how the agreement was reached, in claims alleging tacit 
agreement where direct evidence may be unavailable, 
Plaintiffs may rely “solely on circumstantial evidence (and 
the reasonable inferences that may be drawn therefrom) 
to prove a conspiracy.”62 To that end, Plaintiffs alleged 
specifi c acts that they assert support an inference of 
conspiracy: (1) King’s payments to Mutual; (2) Mutual’s 
support of King’s FDA petition to prohibit labeling that 
carves out infringing uses; (3) the sealed joint stipulation 
in the infringement action leading to an indefi nite stay and 
Mutual’s failure to alert that court to the patent invalidity 

this standard should be applied in this case. See Defs.’ Resp. to Pl.’s 
Notice of Supplemental Authority at 1-3 (citing Valley Drug Co. v. 
Geneva Pharms. Inc., 344 F.3d 1294, 1306-07 (11th Cir. 2003) and 
Joblove v. Barr Labs. Inc., 466 F.3d 187 (2d Cir. 2006)). Because 
Defendants failed to raise that issue in their moving memoranda, 
the issue has not been fully briefed, and the Complaint does not 
allege a pay-for-delay settlement, the Court declines to reach that 
issue. See Schering-Plough Corp. v. F.T.C., 402 F.3d 1056, 1066 n.14 
(11th Cir. 2005) (noting a “critical difference” between agreements 
that resolve litigation, to which rule-of-reason applies, and those 
that do not permit a generic company to market its product before 
patent expiration and which prolong rather than resolve a patent 
infringement action, for which a per se rule may be appropriate) 
(citing In re Terazosin Hydrochloride Antitrust Litig., 352 F. 
Supp. 2d 1279 (S.D. Fla. 2005)).

62. Rossi v. Standard Roofi ng, Inc., 156 F.3d 452, 465 (3d 
Cir. 1998).
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holding in the King-Eon litigation; and (4) Mutual’s FDA 
petition seeking labeling requirements regarding drug 
interactions with metaxalone that would frustrate the 
entry of generic competitors.

Defendants argue these acts are insufficient to 
make a Section 1 conspiracy plausible. Principally, 
Defendants contend Mutual’s decision to support King’s 
exclusionary petitions before the FDA was merely 
parallel conduct, insuffi cient under Twombly’s pleading 
standard, and that Mutual’s submissions to the FDA 
are irrelevant.63 But Defendants’ argument loses force 
upon consideration of the respective market positions of 
the telecommunications providers in Twombly, who did 
not compete in each others’ markets, and the positions 
of King and Mutual here. Up to the point of the alleged 
agreement, Mutual was aggressively seeking to enter 
the market for generic SKELAXIN,64 and Mutual and 
King took adverse positions on King’s FDA petition that 

63. That the Noerr-Pennington doctrine might immunize 
Defendants from liability for petitioning government to impose 
market restraints does not prevent this Court from considering 
whether the FDA submissions make the agreement alleged here 
plausible; the underlying private agreement is not immunized by 
the doctrine. See A.D. Bedell Wholesale Co., Inc. v. Philip Morris, 
Inc., 263 F.3d 239, 251 (3d Cir. 2001) (private parties cannot 
immunize an anticompetitive agreement by later requesting 
government approval).

64. In re Terazosin Hydrochloride Antitrust Litig., 352 
F. Supp. 2d at 1315 n.34 (“[C]ourts have recognized that the 
mere fi ling of an ANDA is suffi cient evidence that generic drug 
companies are competitors of brand-name manufacturers.”).
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would have made non-infringing entry of Mutual and other 
generic competitors more diffi cult. King and Mutual were 
not, as in Twombly, companies merely seeking to entrench 
their own economic dominance in separate geographic 
markets in which they did not compete.65 Nor is Mutual’s 
support of King’s FDA petitions the type of innocent 
parallel, but independent, action among competitors that 
is generally insuffi cient under Twombly. That is because 
King’s petition on food-effect labeling was adverse, not 
advantageous, to Mutual’s economic interest in marketing 
its Second Generic.66 The timing of Mutual’s about-face 
on King’s petition--two days after it entered into a co-
exclusive licensing agreement with King for a different 
product--also supports an inference that Mutual’s newly 
found opposition was not merely independent action. This 
factual context at least suggests preceding agreement, 
and “the sort of restricted freedom of action and sense of 
obligation that one generally associates with agreement.”67 
And that context makes it plausible that the licensing 
agreement, and any payments made thereunder, were 
mere pretext for an agreement to refrain from marketing 
the Second Generic or other generic equivalents.

65. Twombly, 550 U.S. at 564-66.

66. See In re Baby Food Antitrust Litig., 166 F.3d 112, 122 (3d 
Cir. 1999) (additional plus factors that may show parallel action was 
not independent include “that the defendants: (1) acted contrary 
to their economic interests, and (2) were motivated to enter into 
a price fi xing conspiracy”).

67. Twombly, 550 U.S. at 557 n.4.
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Defendants contend that Mutual’s change in position 
was innocuous given the Mutual-King licensing agreement. 
King argues that “Mutual’s subsequent support of King’s 
petition to the FDA regarding [food-effect labeling] is 
entirely consistent with Mutual’s status as a licensor 
to King.”68 But Defendants do not explain how or why a 
licensing agreement with respect to the method patent 
for drug interactions would logically lead the licensor to 
subvert its ability to market a generic drug for which it 
has a pending ANDA unless it had decided not to market 
the Second Generic. While Mutual could have made that 
decision unilaterally, the attendant circumstances and 
timing of events here tend to exclude that possibility. And, 
presumably, had it made such a decision, it would have 
reversed its position on the FDA labeling rules before it 
entered the licensing agreement with King.

Additionally, Mutual’s less-than-aggressive litigating 
position in the infringement action, together with the 
above facts also supports an inference that King and 
Mutual entered into an agreement at least with respect 
to sales of Mutual’s Second Generic. The Court notes that 
as King and Mutual apparently stipulated to stay the 
infringement litigation, the expiration of the 30-month 
automatic stay on FDA approval was approaching. And 
Mutual’s failure to inform the trial court that King’s ‘102 
and ‘128 Patents were held invalid and seek to lift the 
stay likewise was counter to its interest in marketing and 
selling the Second Generic. While this Court does not 
wish to second-guess Mutual’s litigation strategy, these 

68. See King Reply at 8.
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facts, in tandem with Mutual’s support of King’s petitions, 
enhance the plausibility of an agreement to refrain from 
marketing the Second Generic.

The Court finds, however, that Mutual’s petition 
requesting that the FDA adopt labeling rules that 
would require generic competitors to include labeling 
information that would implicate the ‘566 method patent to 
be non-inculpatory, self-interested action, though counter 
to the interests of other generic competitors. Mutual 
held a method patent it sought to protect and for which it 
held a co-exclusive license with King. That either or both 
companies would seek to impede competitors does not 
alone suggest a conspiracy to restrict the output of the 
Second Generic or other generic equivalents.69

Nevertheless, the Court holds that the facts alleged 
in the First Amended Complaint, viewed as a whole as 
they must be,70 are suffi cient to nudge the allegation of 
an unlawful agreement to restrict the output of generic 
equivalents to SKELAXIN “across the line from 
conceivable to plausible.”71

69. Twombly, 550 U.S. at 566 (parallel decisions to resist 
competition is insuffi cient to imply an antitrust conspiracy).

70. In re Blood Reagents Antitrust Litig., ___ F. Supp. 2d 
___, 2010 WL 3364218, at *6 (E.D. Pa. 2010).

71. Twombly, 550 U.S. at 570.
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2. Antitrust Standing 

A plaintiff seeking treble damages for a violation of 
the federal antitrust laws must have antitrust standing.72 
This requires more than “injury-in-fact” and a “case or 
controversy;” it requires a determination that the plaintiff 
is the proper party to bring a private antitrust action.73 
The antitrust standing doctrine arises from judicial 
concern that despite the broad language of Section 4 of 
the Clayton Act, which provides that anyone injured “in 
his business or property by reason of anything forbidden 
in the antitrust laws” may bring a claim,74 Congress did 
not intend to permit those only tangentially injured by a 
violation to recover treble damages.75 Thus courts apply 
a balancing test, weighing fi ve factors:

 (1) the causal connection between the antitrust 
violation and the harm to the plaintiff and the 
intent by the defendant to cause that harm, 
with neither factor alone conferring standing; 
(2) whether the plaintiff ’s alleged injury is 

72. Blue Shield of Va. v. McCready, 457 U.S. 465, 476-77 
(1982).

73. Associated Gen. Contractors of Cal., Inc. v. Cal. State 
Council of Carpenters, 459 U.S. 519, 535 n.31 (1983).

74. 15 U.S.C. § 15(a).

75. Blue Shield, 457 U.S. at 477; Allegheny Gen. Hosp. v. 
Philip Morris, Inc., 228 F.3d 429, 438 (3d Cir. 2000) (ancillary 
victims of the ripple effects from antitrust violations do not have 
standing).
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of the type for which the antitrust laws were 
intended to provide redress; (3) the directness 
of the injury, which addresses the concerns 
that liberal application of standing principles 
might produce speculative claims; (4) the 
existence of more direct victims of the alleged 
antitrust violations; and (5) the potential for 
duplicative recovery or complex apportionment 
of damages.76

The second of these factors, more commonly referred 
to as “antitrust injury,” is a necessary, but insuffi cient 
factor, and if a court fi nds lack of antitrust injury it need 
go no further before dismissing the case.77 This Court’s 
analysis thus begins and ends there.

a. Antitrust Injury 

To successfully plead antitrust injury, a plaintiff 
must plead more than just injury causally related to the 
alleged anticompetitive conduct. Instead, they must plead 
an “injury of the type the antitrust laws were intended to 
prevent and that fl ows from that which makes defendants’ 
acts unlawful.”78 This requires evaluating whether the 

76. Barton & Pittinos, Inc. v. SmithKline Beecham Corp., 
118 F.3d 178, 181 (3d Cir. 1997) (quotations and citations omitted).

77. City of Pittsburgh v. West Penn Power Co., 147 F.3d 256, 
264 n.14, 265 (3d Cir. 1998); (citing Barton & Pittinos, 118 F.3d 
at 182).

78. Alberta Gas Chems. Ltd. v. E.I. Du Pont De Nemours 
& Co., 826 F.2d 1235, 1240 (3d Cir. 1987) (quotations and citation 
omitted).
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injury suffered by a plaintiff refl ects the central interest 
of the Sherman Act “in protecting the economic freedom 
of participants in the relevant market.”79 The inquiry 
effectively imposes limits on which market actors can 
bring private antitrust actions by requiring that the injury 
claimed result from the anticompetitive outcomes of the 
alleged conduct. Consequently, courts have generally 
limited “the class of plaintiffs capable of satisfying 
the antitrust-injury requirement . . . to consumers and 
competitors in the restrained market”80 because of the 
reduced price competition or artifi cial restrictions on the 
freedom of competitors to operate in that market that such 
violations bring. Thus, brokers, suppliers, contractors, 
sales representatives, and lessors that provide goods or 
services to competitors in the restrained market have 
not ordinarily suffered antitrust injury even though the 
anticompetitive scheme may have reduced or eliminated 
their sales of goods and services to those competitors.81 
Their losses resulting from restrained competition in 

79. Associated Gen. Contractors of Cal., 459 U.S. at 538.

80. West Penn Allegheny Health Sys., Inc. v. UPMC, 627 F.3d 
85, 102 (3d Cir. 2010) (emphasis added).

81. See, e.g., id. at 102 (suppliers); McCullough v. Zimmer, 
Inc., 382 F. App’x 225, 229 (3d Cir. 2010) (commission-based sales 
representatives); Gregory Mktg. Corp. v. Wakefern Food Corp., 
787 F.2d 92, 96-97 (3d Cir. 1986) (broker was neither consumer 
nor competitor in juice market); Schuylkill Energy Res., Inc. v. 
Pa. Power & Light Co., 113 F.3d 405, 415 (3d Cir. 1997) (exclusive 
supplier to competitor); Barton & Pittinos, 118 F.3d at 184 
(advertisers and brokers); Delco LLC v. Giant of Maryland, LLC, 
No. 07-3522, 2007 WL 3307018, at *10 (E.D. Pa. Nov. 8, 2007) 
(lessors) (citing cases).
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the downstream market “are merely byproducts of the 
anticompetitive effects of the restraint.”82 Courts have 
identifi ed exceptions to the competitor-consumer rule: 
where the injury suffered is “inextricably intertwined” 
with the wrongdoing, the plaintiff has suffered antitrust 
injury though not a competitor or consumer.83 An injury 
may be inextricably intertwined when it is a necessary 
step in, integral to, or the very means used to achieve the 
anticompetitive outcome,84 or “is the precisely intended 
consequence of the defendants’ anticompetitive conduct.”85 
For the purposes of this inquiry, the Court will assume 
the alleged agreement occurred.86

Sigmapharm asserts that it has suffered antitrust 
injury because it lost royalties when Mutual failed 
to commercialize the Second Generic pursuant to its 
unlawful agreement with King. It argues that because 
it has contractual rights to the profi ts in the suppressed 

82. West Penn Allegheny Health Sys., 627 F.3d at 102.

83. Carpet Grp. Int’l v. Oriental Rug Importers Ass’n, Inc., 
227 F.3d 62, 76-77, 78 (3d Cir. 2000).

84. See, e.g., West Penn Allegheny Health Sys., 627 F.3d at 
102; Allegheny Gen. Hosp., 228 F.3d at 438.

85. Carpet Grp., 227 F.3d at 78 (citations and quotations 
omitted).

86. The Third Circuit has cautioned courts not to confuse the 
substantive element of anticompetitive harm required to state an 
antitrust claim with the standing requirement of antitrust injury. 
See Angelico v. Lehigh Valley Hosp., Inc., 184 F.3d 268, 275 n.2 
(3d Cir. 1999).
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product, it is a market “ participant,” not a supplier, whose 
injuries are inextricably entwined with the marketplace 
injury of reduced output and higher prices.87 And it argues 
that this loss “fl ows” from those anticompetitive results.

The Court disagrees. SigmaPharm’s alleged injury 
is precisely the type of ancillary or tangential harm that 
courts have repeatedly held does not constitute antitrust 
injury. A proper antitrust plaintiff is an adversely affected 
market participant in the restrained market. Here that 
market is generic SKELAXIN and the adverse impact is 
higher prices and restricted entry. SigmaPharm does not 
assert it manufactures or markets any pharmaceuticals in 
the United States. And because SigmaPharm expressly 
disclaimed any rights to own, market, manufacture or 
sell the innovations it developed under the development 
agreement with Mutual, SigmaPharm is not even a 
potential competitor of the Second Generic and other 
products it developed. Instead it is a contract drug 
developer that has not alleged that its access to the market 
in which it operates--drug development--was in any way 
restrained by the agreement.88 And even if it could allege 
this, it would not change the outcome. Such injury to an 

87. SigmaPharm Mem. in Opp’n to King Pharms. Inc.’s Mot. 
to Dismiss Counts I--III of SigmaPharm’s First Am. Compl. 
(“SigmaPharm Resp. in Opp’n”) at 10-11.

88. Cf. Stark v. Ear Nose & Throat Specialists of Nw. Pa., 
P.C., 185 F. App’x 120, 125 (3d Cir. 2006) (no standing where 
alleged anticompetitive conduct restrained the market for 
physicians and medical research and plaintiffs provide research 
study contract services or contract support to physicians and drug 
manufacturers).
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input market would remain too remote from the harms 
that antitrust law seeks to prevent by prohibiting output-
restricting agreements in the downstream market.

The Seventh Circuit’s decision in Repp v. F.E.L. 
Publications is instructive: there the plaintiff, a music 
composer, complained that its publisher’s allegedly 
unlawful practice of using blanket licenses reduced 
his royalties by discouraging buyers from purchasing 
his works.89 The court held that the anticompetitive 
injuries sought to be prevented by antitrust law in that 
circumstance included coercing music users into buying 
more product than they required and restricting entry 
of lesser known artists by preventing them from offering 
individual works at lower prices than pieces offered by 
well-known artists--injuries Repp did not complain he 
had suffered.90 The court thus held his injuries were not 
the type the antitrust laws were intended to protect.91 
Similarly, SigmaPharm complains of lost royalties, not of 
the harms that market allocation or supply agreements 
infl ict on the restrained market--increased prices and 
restricted entry. SigmaPharm was neither a consumer nor 
a competitor since, by contract, it could not have entered 
the restrained market or insisted on commercialization of 
the drug. Thus, “the source of [SigmaPharm’s] right not to 

89. Repp v. F.E.L. Publications, Ltd., 688 F.2d 441, 443 (7th 
Cir. 1982).

90. Id. at 445-46.

91. Id. at 446.
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be deprived of royalties . . . is [the contract with Mutual], 
not the federal antitrust laws.”92

SigmaPharm’s belief that its “economic rights” 
in sales of Second Generic somehow differentiate it 
from an average supplier is misplaced. To be sure, the 
development agreement gave SigmaPharm an economic 
interest in sales of the Second Generic, but that interest 
is insuffi cient: Those with contractual rights to a portion 
of the sales revenues of a product or service that they 
do not produce or offer do not suffer antitrust injury 
when the sales of that product or service are unlawfully 
suppressed.93 Here, SigmaPharm effectively bargained for 

92. Id. at 447.

93. See, e.g., R.C. Dick Geothermal Corp. v. Thermogenics, 
Inc., 890 F.2d 139, 148 (9th Cir. 1989) (en banc) (“Mere injury as 
a landlord or lessor entitled to royalties would not by itself be the 
kind of injury to competition that the antitrust laws are designed to 
prevent. . . . [T]he injured party [must] be a participant in the same 
market as the alleged malefactors.”); Productive Inventions, Inc. 
v. Trico Prods Corp., 224 F.2d 678, 679-80 (2d Cir. 1955) (patent 
licensor only incidentally injured by antitrust violation harming its 
licensee’s business that resulted in loss of royalties); SCM Corp. 
v. Radio Corp. of Am., 407 F.2d 166, 170 (2d Cir. 1969) (patentor’s 
injury from lost revenues resulting from licensees’ injuries does 
not give it standing to sue); Melrose Realty Co. v. Loew’s, Inc., 
234 F.2d 518, 518 (3d Cir. 1956) (citing Harrison v. Paramount 
Pictures, Inc., 211 F.2d 405 (3d Cir. 1954) (no antitrust standing 
for non-operating owner and lessor of a movie theater entitled to 
share of lessee’s receipts where lessee allegedly conspired with 
another theater owner that resulted in reduced receipts), cert. 
denied 352 U.S. 890 (1956). Cf. Eisai, Inc. v. Sanofi -Aventis, 
LLC, No. 08-4168, 2010 WL 3172187, at *8 (D.N.J. Aug. 10, 2010) 
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deferred and contingent compensation for its services as a 
drug developer. That such compensation was in the form of 
royalties from drug sales does not change SigmaPharm’s 
fundamental position as a contractor supplying drug-
formulation services. The Court can fi nd no principled 
basis for distinguishing between SigmaPharm’s lost 
royalties and the losses suffered by any service provider 
whose compensation is linked to sales of a suppressed 
product in another market.94

A nd though Sig maPharm arg ues its  injury 
is inextricably intertwined with the injury to the 
marketplace,95 nothing it alleges suggests the denial 
of royalties was necessary or integral to effectuating 
the agreement, the means by which the agreement was 
carried out, or an intended consequence of the agreement. 
SigmaPharm relies primarily on two cases in which 
foreign manufacturers of prescription drugs were held to 
have antitrust standing though they used an intermediary 
to market and sell the drug in the United States: Chemi 
S.p.A. v. GlazoSmithKline96 and EthylPharm S.A. France 

(no antitrust injury suffered by contract drug manufacturer that 
retained only a royalty interest because “fewer or non-existent 
royalties under the profi t-sharing arrangement . . . is not the type 
of injury to be redressed by the antitrust laws . . . .”).

94. McCullough, 382 F. App’x. at 229 (commission-based sales 
representatives suffered no cognizable antitrust injury as a result 
of Defendants’ alleged anticompetitive conduct in the market for 
the orthopaedic devices they sold).

95. SigmaPharm Resp. in Opp’n at 11-12.

96. 356 F. Supp. 2d 495 (E.D. Pa. 2005).
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v. Abbott Laboratories.97 In both cases, the plaintiff was a 
manufacturer of the pharmaceutical for which the market 
was allegedly restrained, but relied on U.S. distributors 
to sell the product in the U.S. Though the manufacturers 
were not direct competitors in the market, both courts held 
the Plaintiffs’ injuries were inextricably entwined with 
the injury to market for the drug.98 The anticompetitive 
agreement prevented the foreign manufacturers from 
selling their drugs--products which directly competed 
in the restrained market--to vendors who resold them 
in the U.S. SigmaPharm erroneously analogizes its 
market position to that of Chemi and Ethylpharm, 
asserting that because it attempted to “commercialize” 
metaxalone “through its agreement with Mutual,” it 
too is a market participant.99 But unlike Chemi and 
Ethylpharm, SigmaPharm is not a manufacturer of the 
restrained product, and it cannot transform itself into 
one by relabeling its services contract with Mutual as an 
agreement to “commercialize” drugs. And the alleged 
restraint does not prevent SigmaPharm from offering 
drug development services to others in the market. Finally, 
in both of the cases, the anticompetitive scheme could not 
have been effectuated without infl icting the harm on Chemi 
and Ethylpharm because the generics they produced were 
the very object of the conspiracy.100 But here, Mutual and 

97. 598 F. Supp. 2d 611 (D. Del. 2009).

98. Chemi, 356 F. Supp. 2d at 502; Ethylpharm, 598 F. Supp. 
2d at 617-18.

99. SigmaPharm Resp. in Opp’n at 12; FAC ¶ 24.

100. Chemi, 356 F. Supp. 2d at 501 (monopoly was designed 
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King could effectuate their agreement to restrain generic 
SKELAXIN with no impact on SigmaPharm whatever 
because the development agreement obligated Mutual to 
pay SigmaPharm 25% of the proceeds from any deal to 
refrain from marketing the Second Generic. Had Mutual 
abided by that term here, SigmaPharm could claim no 
injury because it had no contractual right to insist on 
commercialization even if sales royalties would have been 
higher.101 Its injuries thus fl ow from the breach of contract, 
not from an antitrust violation.

Accordingly, because SigmaPharm’s injury does not 
fl ow from higher prices for SKELAXIN or restricted 
entry into the market for generic equivalents, was 
not inextricably intertwined with those harms, and is 
attributable to Mutual’s breach of contract not from any 
antitrust violation, SigmaPharm has not alleged antitrust 
injury and therefore lacks standing.

b. Other Balancing Factors

While the Court need not address the remaining 
balancing factors, it touches briefly on the fourth--
the existence of more direct victims of the alleged 
antitrust violation--because of its grave concerns about 

to prevent the sale of Chemi’s product); Ethylpharm, 598 F. Supp. 
2d at 618 (intent of conspiracy was to harm EthylPharm).

101. For this reason, the Court rejects SigmaPharm’s 
argument that there is “no necessary congruence” between 
the losses from the antitrust violation (lost sales royalties) and 
the losses from the breach claim (failure to remit 25% of King’s 
payment to Mutual). See SigmaPharm Resp. in Opp’n at 10.
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SigmaPharm’s interests here. This factor discourages 
a fi nding of standing for a remote victim of the unlawful 
conduct when there is a class of victims who would 
ordinarily be motivated to bring a private enforcement 
action.102

Even if this Court were to fi nd SigmaPharm had 
suffered antitrust injury, it would find SigmaPharm 
lacks standing because, contrary to SigmaPharm’s 
assertion,103 there are far more direct victims of the 
alleged conspiracy, and SigmaPharm’s interests diverge 
from, rather than align with, their interests. First, 
consumers of SKELAXIN, such as patients, pharmacists, 
and third-party payers, are more directly injured by the 
alleged conspiracy because they paid infl ated prices for 
the drug. So, too, are drug manufacturers who sought 
to enter the market for generic SKELAXIN--efforts 
the conspiracy allegedly restrained. Those victims 
have suffered the types of injury the antitrust laws are 
designed to prevent.104

102. Associated Gen. Contractors, 459 U.S. at 542 (“The 
existence of an identifi able class of persons whose self-interest 
would normally motivate them to vindicate the public interest in 
antitrust enforcement diminishes the justifi cation for allowing a 
more remote party . . . to perform the offi ce of a private attorney 
general.”).

103. SigmaPharm Resp. in Opp’n at 14 (“[T]here is no more 
direct victim of defendants unlawful scheme than SigmaPharm.”).

104. 2660 Woodley Road Joint Venture v. ITT Sheraton Corp., 
369 F.3d 732, 741-42 (3d Cir. 2004) (market players excluded by the 
restraint are more direct victims that suffered injury antitrust 
laws address); Southaven Land Co., Inc. v. Malone & Hyde, Inc., 



Appendix B

48a

Moreover, SigmaPharm’s economic interests are 
not aligned with the interests of those more direct 
victims. First, SigmaPharm expressly contracted to gain 
from an agreement to refrain from marketing generic 
SKELAXIN. Second, under the development agreement, 
SigmaPharm earns less, on a percentage basis, as more 
generic competitors enter the market. SigmaPharm’s 
royalties from sales are the highest when only Mutual 
(or its licensee) markets a given “innovation,”and are 
reduced to nothing as more generic competitors enter the 
market. Thus, SigmaPharm gains when there is either 
no competition to SKELAXIN because of an agreement 
to refrain from marketing the drug, or when there is 
a duopoly. Both set up incentives that are aligned with 
neither market entrants nor with consumers. And “[w]
hen the plaintiff is a poor champion of consumers, a court 
must be especially careful not to grant relief that may 
undercut the proper functions of antitrust.”105 Thus this 
Court would not recognize standing here even if it found 
SigmaPharm had suffered antitrust injury.

715 F.2d 1079, 1087 (6th Cir. 1983) (noting “[m]ore direct victims 
may justify denial of a § 4 remedy to those only tangentally 
injured [sic],” and fi nding “two categories of potential plaintiffs-
-consumers and participants--are obviously more direct victims” 
than lessor-plaintiff).

105. Ball Mem’l Hosp., Inc. v. Mutual Hosp. Ins., Inc., 784 
F.2d 1325, 1334 (7th Cir. 1986).



Appendix B

49a

B. Supplemental Jurisdiction Over the State Law 
Claims 

The only claims remaining (Counts II through IV) are 
based on Pennsylvania or California law. Although federal 
courts with original jurisdiction over a federal claim have 
supplemental jurisdiction over state claims that form “part 
of the same case or controversy,” a court may decline to 
exercise supplemental jurisdiction over state law claims 
if “the district court has dismissed all claims over which 
it has original jurisdiction.”106 The Third Circuit directs 
that, “where the claim over which the district court has 
original jurisdiction is dismissed before trial, the district 
court must decline to decide the pendent state claims 
unless considerations of judicial economy, convenience, and 
fairness to the parties provide an affi rmative justifi cation 
for doing so.”107

Here, these factors warrant dismissal of the state 
law claims. There is no judicial economy in trying the 
state claims here because the case is in its early stages, 
an answer has not been fi led, and trial has not been 
scheduled.108 Nor does SigmaPharm suffer any prejudice 

106. 28 U.S.C. § 1367(a), (c)(3).

107. Borough of W. Miffl in v. Lancaster, 45 F.3d 780, 788 (3d 
Cir. 1995) (citing inter alia Growth Horizons, Inc. v. Del. Cnty., 
983 F.2d 1277 (3d Cir. 1993)).

108. See, e.g., Plum Prop. Assocs., Inc. v. Mineral Trading 
Co., No. 09-1059, 2009 WL 5206013, at *5 (W.D. Pa. Dec. 23, 2009) 
(declining to exercise jurisdiction over state law claims after 
dismissing federal claims because of the early stage of proceeding 
prior to signifi cant discovery).
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or unfairness since it may transfer its claims to state 
court.109 Because no federal issues remain, the Court will 
dismiss the state law claims without prejudice.

IV. CONCLUSION 

For the foregoing reasons, the Court will dismiss 
without prejudice the Sherman Act claim and decline to 
exercise supplemental jurisdiction over the Pennsylvania 
and California state law claims. An appropriate Order 
follows.

109. See Williams v. F.L. Smithe Mach. Co., 577 A.2d 907, 
909 (Pa. Super. 1990) (under 42 Pa. C.S.A. § 5103(b), plaintiff may 
transfer to state court a timely fi led action in federal court that is 
dismissed for lack of jurisdiction, and state action will be deemed 
fi led on the date it was fi rst fi led in the federal court).










