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i 

 
QUESTION PRESENTED 

 
 When co-workers harass an employee who en-
gaged in protected conduct on behalf of minority 
employees, can an employer be liable under Title VII’s 
broad antiretaliation provision, 42 U.S.C. § 2000e-
3(a), when it knew or should have known about the 
harassment yet tolerated it by failing to take action 
(as nearly all the circuits have held) or must the co-
worker harassment also have been “in furtherance of 
the employer’s business” (as only the Fifth Circuit 
has held)?  
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PARTIES TO THE PROCEEDING 

 
 Petitioner John Ketterer, an employee of Re-
spondent Yellow Transportation, Inc., was an appel-
lant in the court below. Rubin Hernandez and Abram 
Trevino were also appellants in the court below but 
are not parties to this petition. 

 Respondent Yellow Transportation, Inc. was the 
appellee in the court below. 
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PETITION FOR A WRIT OF CERTIORARI 

 John Ketterer respectfully petitions for a writ of 
certiorari to review the judgment of the United States 
Court of Appeals for the Fifth Circuit. 

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 The original opinion of the three-judge panel of 
the Fifth Circuit (App. 32a-58a) is published at 641 
F.3d 118. The panel’s amended opinion (App. 1a-31a), 
superseding the original panel opinion upon denial of 
rehearing en banc, is published at 670 F.3d 644. The 
opinion of the U.S. District Court for the Northern 
District of Texas (App. 59a-68a), granting respon-
dent’s motion for summary judgment, is unpublished, 
but is available at 2008 WL 5220569 (N.D. Tex. Dec. 
12, 2008). The opinion of the U.S. District Court for 
the Northern District of Texas denying petitioner’s 
motion for reconsideration is also unpublished, but is 
available at 2009 WL 129731 (N.D. Tex. Jan. 20, 
2009). 

---------------------------------  --------------------------------- 
 

JURISDICTIONAL STATEMENT 

 The panel filed its original opinion on May 12, 
2011. The court of appeals denied a timely petition 
for rehearing en banc on February 9, 2012. On that 
same date, the panel issued an amended opinion 
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superseding its original opinion. This Court has 
jurisdiction under 28 U.S.C. § 1254(1). 

---------------------------------  --------------------------------- 
 

STATUTORY PROVISION INVOLVED 

 Title VII of the Civil Rights Act of 1964 provides 
in pertinent part: 

It shall be an unlawful employment practice 
for an employer to discriminate against any 
of his employees . . . because [the employee] 
has opposed any practice made an unlawful 
employment practice by this subchapter, or 
because he has made a charge, testified, as-
sisted, or participated in any manner in an 
investigation, proceeding, or hearing under 
this subchapter. 

42 U.S.C. § 2000e-3(a). 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
§ 2000e et seq., not only prohibits employers from 
discriminating against employees based on race, sex, 
and other unlawful factors; it also prohibits them 
from retaliating against employees who protest dis-
criminatory practices. The antiretaliation provision, 
42 U.S.C. § 2000e-3(a), provides “broad protection 
from retaliation” because of its crucial role in ensur-
ing enforcement of the substantive ban on discrimi-
nation. Burlington N. & Santa Fe Ry. v. White, 548 
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U.S. 53, 64-67 (2006). Retaliation consists of any 
“employer actions that would [be] materially adverse 
to a reasonable employee,” meaning “that they could 
well dissuade a reasonable worker” from opposing 
unlawful discrimination. Id. at 57.  

 In this case, petitioner John Ketterer alleged that 
respondent, Yellow Transportation, Inc. (Yellow), re-
taliated against him for opposing and protesting 
discriminatory employment practices by allowing his 
co-workers to harass him with persistent verbal 
taunts, racial epithets, threats of violence, vandalism, 
and menacing intimidation. Yet the Court of Appeals 
for the Fifth Circuit squarely held, as a matter of law, 
that Yellow could not be held liable under the 
antiretaliation provision because the harassment was 
carried out by “ordinary employees” who were not 
acting “in furtherance of the employer’s business.” 
App. 49a. 

 The Fifth Circuit’s limitation on Title VII retalia-
tion claims is unique and unprecedented. A majority 
of the federal circuit courts (and three state supreme 
courts) would have allowed Ketterer’s suit to proceed. 
All but one of those courts agree that employers are 
liable for retaliation if they knew or should have 
known that an employee who engaged in protected 
conduct was being harassed by co-workers and failed 
to take action. An additional circuit holds the em-
ployer liable if it had actual knowledge of the har-
assment but tolerated it. Only the Fifth Circuit 
requires that the harassment must also have been 
in furtherance of the employer’s business, a test that 
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is irrelevant when negligence is alleged and which 
this Court has disapproved in other Title VII cases, 
even ones involving vicarious liability. See Faragher v. 
City of Boca Raton, 524 U.S. 775, 807-08 (1998); Bur-
lington Indus. v. Ellerth, 524 U.S. 742, 764-65 (1998).  

 Though it explicitly acknowledged the weight of 
authority on the other side of the circuit split, the 
Fifth Circuit nevertheless declined to rehear this case 
en banc and reaffirmed its rejection of the majority 
view in an amended opinion, entrenching its position. 
This Court should correct the Fifth Circuit’s errone-
ous decision, which not only will affect millions of 
American workers but also will influence that cir-
cuit’s interpretation of antiretaliation provisions in 
other federal and state statutes.  

 
A. Statutory Background 

 Title VII of the Civil Rights Act of 1964 (Title VII 
or the Act) forbids employment discrimination based 
on race, sex, and other prohibited factors. 42 U.S.C. 
§ 2000e-2(a). The prohibition “ ‘is not limited to “eco-
nomic” or “tangible” discrimination,’ ” Harris v. Fork-
lift Sys., Inc., 510 U.S. 17, 21 (1993) (quoting Meritor 
Sav. Bank, FSB v. Vinson, 477 U.S. 57, 64 (1986)), but 
also covers harassment so “severe or pervasive” as “to 
alter the conditions of [the victim’s] employment and 
create an abusive working environment.” Meritor, 477 
U.S. at 67 (citation omitted).  

 The Act’s antiretaliation provision makes it un-
lawful “for an employer to discriminate against any of 
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his employees . . . because [the employee] has opposed 
any practice made . . . unlawful . . . by [Title VII], or 
because he has made a charge” under Title VII. 42 
U.S.C. § 2000e-3(a). This provision “ ‘is intended to 
provide “exceptionally broad protection” for protestors 
of discriminatory employment practices.’ ” Burlington 
Northern, 548 U.S. at 63-65 (quoting EEOC Interpre-
tive Manual, Reference Manual to Title VII Law for 
Compliance Personnel § 491.2 (1972)). As this Court 
explained in Burlington Northern, “the antiretalia-
tion provision does not confine the actions and harms 
it forbids” to ultimate employment decisions (like 
firing or demoting) or even “to those that are related 
to employment or occur at the workplace.” Id. at 57. 
Rather, the provision covers any “employer actions 
that would have been materially adverse to a reason-
able employee,” which in the context of retaliation 
“means that the employer’s actions must be harmful 
to the point that they could well dissuade a reason-
able worker” from opposing unlawful discrimination. 
Id.  

 
B. Factual Background 

 1. Yellow is the largest division of YRC World-
wide, Inc., a network of industrial supply-chain man-
agement and shipping providers throughout North 
America. At its Dallas terminal, one of its many 
freight centers, racial strife has been a pervasive 
problem. Racist language was common. Dockworkers, 
and at least one supervisor, frequently uttered racial 
slurs and insults directed at African-American and 
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Hispanic employees.1 Employees repeatedly broadcast 
racial slurs, including “nigger” and “wetback,” over 
the company radios. Court of Appeals Record (R.) 
5261, 5282, 5367.  

 Employees posted graffiti, drawings, and car-
toons containing highly offensive racist language and 
images throughout the facility, including in the bath-
rooms and on company vehicles.2 “All niggers must 
die” and other racial epithets and threats were writ-
ten on the terminal and bathroom walls and doors. 
R. 5155. Some of the imagery depicted African-
Americans hanging from nooses, including one with a 
specific employee’s name on it; and actual nooses 
were tied onto the dock. R. 5295-96, 5483-85, 5975, 
5984, 6014; Dist. Ct. Br. App. (D. App.) 742. Co-workers 
threatened and assaulted minority employees, once 
running over an African-American employee’s foot 
with a forklift and another time hitting an African-
American employee over the head with a metal pipe.3 
African-American and Hispanic employees regularly 

 
 1 Court of Appeals Record (R.) 5093-95, 5104, 5117, 5163, 
5170, 5176-77, 5198, 5200, 5218-20, 5240, 5261, 5282, 5367-68, 
5423-24, 5430, 5454, 5470, 5474, 5480-81, 5593-94, 5602-04, 
5871, 5979, 6001, 6016, 6027. 
 2 R. 5092-93, 5100, 5113-14, 5119, 5150-51, 5155, 5157, 
5162, 5168, 5173, 5175-76, 5205-07, 5260-61, 5389, 5400, 5411, 
5419-20, 5450-52, 5476-77, 5484-87, 5495, 5528-37 5566, 5592, 
5605, 5629-32, 6013, 6017, 6027-28, 6155-56, 6305-07, 6313-18, 
6327. 
 3 R. 5163, 5165-66, 5171, 5201-02, 5255-57, 5259, 5508-11, 
5573-91, 5652-53, 5711, 5835, 5870-73, 5987-88, 6008. 
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had their work lockers glued shut, their vehicles 
vandalized in the company parking lot, feces and 
urine placed on their work areas, their time cards 
stolen, their vehicles greased to make them danger-
ous, and lit firecrackers thrown at them.4 

 2. John Ketterer, who is white, was employed 
as a dockworker at Yellow’s Dallas facility. His 
longstanding friendships with African-American and 
Hispanic co-workers were well known to others at the 
facility. R. 4350. Like the African-American and 
Hispanic employees, Ketterer was regularly subjected 
to harassment. Co-workers frequently called him 
names and disparaged him in graffiti, calling him 
“nigger lover” and other racial slurs related to his 
association with minority employees. R. 5170, 5246-
47, 5258-59, 5444, 5492, 5836-37; D. App. 677. 
Ketterer also had his work locker glued shut, his 
vehicle repeatedly vandalized in the company parking 
lot (including having his brake lines cut and his 
radiator stabbed), feces placed in his lunchbox, his 
time card stolen and thrown in the toilet, his work 
vehicle greased, and a lit firecracker thrown at him. 
R. 5237, 5246-47, 5251-52, 5263, 5265. Only minority 
employees and the two white employees who associ-
ated with them (including Ketterer) were subjected to 

 
 4 R. 5086, 5092-93, 5104-06, 5109, 5113, 5140-48, 5152, 
5159, 5169-70, 5176-77, 5210-12, 5262-63, 5419, 5423, 5431-32, 
5488, 5498-05, 5512, 5639-40, 5645-50, 5837, 5876-77, 6006-07, 
6114, 6157. 
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this severe and persistent harassment. R. 5113, 5169-
70; D. App. 679.  

 Like some of the minority employees, Ketterer 
altered his daily routine to escape the abuse. He be-
gan to avoid using company facilities. Instead of tak-
ing breaks in the company break-room, Ketterer took 
his breaks with a Hispanic co-worker in a sleeper cab 
they called “the foxhole.” R. 5257-58, 5369, 5398. He 
also began to avoid use of the company bathroom, 
choosing to go outdoors instead, after a white em-
ployee threatened him (and another white employee 
who associated with minority employees) in the bath-
room. R. 5258. 

 From the time of an incident years before, when 
Ketterer saw a white employee hit a black employee 
in the head with a steel pipe, he associated almost 
exclusively with the minority employees. R. 4350, 
5492-93. He regretted that he had been too afraid 
to complain at the time, and later resolved to “make 
a stand” with Yellow’s minority employees. R. 5249, 
5256. Commencing in November 2004, Ketterer pro-
tested with minority employees outside Yellow’s Dallas 
facility against racial discrimination and the dis-
charge of a black employee. R. 5109, 5236, 5248, 
5256, 5837-38. The picketing continued twice a week 
until Ketterer and another protestor were discharged; 
the remaining protestors ceased picketing for fear 
of retaliation. R. 5294, 5368-69. Ketterer picketed 
again with the minority employees five or six times in 
late 2005. R. 5120. 
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 Ketterer also filed a charge with the Equal Em-
ployment Opportunity Commission (EEOC) and the 
Texas Commission on Human Rights on February 21, 
2006. He swore that “[m]any of my friends at work 
are either of Hispanic or Mexican national origin or 
of the Black race and I associate with them on a reg-
ular basis. . . . Because of my association with these 
friends and work associates I have been continually 
shunned, harassed and intimidated by my White co-
workers. . . .” R. 4350. Ketterer received a Notice of 
Right to Sue from the EEOC on April 14, 2006. App. 
4a.  

 After Ketterer participated in the November 
2004 protests, the harassment by his co-workers 
continued and escalated. On a particular day when 
Ketterer did not picket, another employee taunted 
him over the company radio: “shitbag how come 
you’re not across the street with your friends?” 
R. 5243, 5247-48. While Ketterer sat in the break-
room with a black employee after the picketing had 
ended, a white co-worker insulted him with racial 
and other slurs and threw a lit firecracker at him. 
R. 5170, 5246-47. For several weeks in 2005, a group 
of three white employees repeatedly used their com-
pany trucks to circle Ketterer in the company yard 
in a menacing way. Ketterer complained to two of 
his dock supervisors about being frightened and 
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intimidated by this activity, but nothing was done 
about it. R. 5247-48.5 

 In response to this persistent intimidation, rid-
icule, insults, and other harassment, Ketterer sought 
psychiatric care for depression, anxiety, headaches, 
and sleep disorders. He felt scared, threatened, and 
harassed, and he feared for his safety. R. 5241, 5252, 
5257. 

 3. The racial harassment directed at Ketterer 
and the minority employees was open and obvious to 
all. Co-workers (and some supervisors) used racially 
offensive language regularly and openly, so that 
management at the facility had ample opportunity to 
witness the harassment. Racially derogatory graffiti 
was frequently left up in the facility for months at 
a time, for all to see. R. 5113-14, 5400, 5473-75, 
5489-90; D. App. 210-11. Supervisors listening to the 
company radio heard racial slurs that employees 
broadcast throughout the facility. R. 5094-95, 5261, 
5282, 5367. Supervisors routinely ignored complaints 
from employees about harassment and racial graffiti. 
R. 5093, 5106, 5109-10, 5144, 5176, 5597-99, 5622-28, 
5980, 5983-84, 6004-05. Complaints were not confi-
dential but were posted on a public bulletin board, 

 
 5 In the wake of an incident that same year in which 
Ketterer and a white co-worker were falsely accused of fighting, 
some white employees asked other white employees to sign false 
statements accusing Ketterer of hitting the other man. R. 5242, 
5836. 
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leading to even more harassment of the complaining 
employees. D. App. 730.  

 A human resources manager from Yellow’s na-
tional headquarters commented in 2005 on the ex-
treme racism at the Dallas terminal. The manager, 
John Derry, told employees that while he had seen 
racism at the Detroit and Chicago terminals, it was 
much worse at the Dallas facility. D. App. 722. He 
also told employees in 2004 or 2005 that he had been 
sent to Dallas to solve some of the racial problems, 
but upper management would not talk to him about 
the problems. In light of management’s refusal to 
take action, Mr. Derry suggested to some of the 
complaining employees that they should turn to the 
“government” to try to remedy the situation. D. App. 
665. 

 The white employees’ specific hostility towards 
Ketterer and their harassment of him were equally 
obvious. Ketterer complained to supervisors about 
being circled in the yard in a threatening way after 
he participated in the picketing. R. 5247-48. Another 
employee, Abram Trevino, also complained to the 
Yellow security department that Ketterer was being 
harassed. D. App. 235. Two supervisors, Freeman 
Harris and Vernon McKinney, admitted that white 
employees called Ketterer “every name imaginable” 
and harassed him daily because he “liked everybody, 
anybody that was good.” R. 5492-94, 5636. One su-
pervisor summed up the situation by stating that 
because Ketterer associated with minority employees 
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and treated them as equals, he was “treated very 
bad.” R. 5492-94, 5636. 

 
C. Procedural History 

 Ketterer and seven other employees sued Yellow 
in federal court under Title VII of the Civil Rights 
Act, 42 U.S.C. § 1981, and the Texas Commission on 
Human Rights Act. The employees alleged racial dis-
crimination, a hostile work environment, and retalia-
tion for protesting the unlawful discrimination. With 
regard to his retaliation claim, Ketterer alleged that 
co-workers engaged in a campaign of severe and 
persistent harassment against him after he protested 
and picketed against the racial discrimination at the 
Dallas terminal, and that Yellow knew or should have 
known about the harassment but did nothing to stop 
it. Plaintiffs’ Third Amended Complaint at ¶¶ 19, 21, 
29Z, 29AA, Arrieta v. Yellow Transp., Inc., No. 3:05-
CV-2271-D, 2007 WL 4812846. 

 The district court denied Yellow’s motion for 
summary judgment as to five of the plaintiffs, but 
granted it as to Ketterer and two Hispanic employees, 
Abram Trevino and Rubin Hernandez. Arrieta v. 
Yellow Transp., Inc., No. 3:05-CV-2271-D, 2008 WL 
5220569 at *1 (N.D. Tex., Dec. 12, 2008). The district 
court denied a motion for reconsideration filed by 
Ketterer, Trevino, and Hernandez. Arrieta v. Yellow 
Transp., Inc., No. 3:05-CV-2271-D, 2009 WL 129731 
at *2 (N.D. Tex., Jan. 20, 2009). Three of the plaintiffs 
who went to trial were awarded a jury verdict on 
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their hostile work environment claims. Arrieta v. 
Yellow Transp., Inc., No. 3:05-CV-02271-D, 2010 WL 
2734519 (N.D. Tex., June 23, 2010).  

 The Fifth Circuit affirmed the grant of summary 
judgment against Ketterer, Trevino, and Hernandez.6 
The court of appeals rejected Ketterer’s hostile work 
environment claim on the ground that he “ha[d] not 
established that he had a ‘personal’ relationship with 
members of a protected class.” App. 47a. With respect 
to Ketterer’s retaliation claim, the court held that 
Yellow could not be liable under Title VII’s anti-
retaliation provision for harassment carried out by 
“ordinary employees” when their alleged harassment 
was not committed “in furtherance of Yellow Trans-
portation’s business.” App. 49a-50a. On this point, the 
Fifth Circuit panel expressly “decline[d]” to follow 
“caselaw from other circuits” holding employers liable 
for tolerating co-worker harassment. Id. 50a. 

 In response to a timely petition for rehearing en 
banc, which the Fifth Circuit denied, the panel with-
drew its prior opinion and substituted an amended 
opinion.7 App. 2a. While the original opinion required, 
as a matter of law, that Ketterer’s association with 

 
 6 The court of appeals agreed with the district court that 
there was insufficient evidence regarding these employees’ hos-
tile work environment and retaliation claims. See App. 45a, 55a, 
58a. 
 7 The amended opinion did not change the panel’s rulings 
concerning plaintiffs Hernandez and Trevino, and they are not 
parties to this petition. 
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minority employees had to be more than a work 
relationship to afford him protection under Title VII, 
see App. 46a-47a, the amended opinion affirmed the 
dismissal of Ketterer’s association claim on grounds 
of insufficient evidence. The panel stated that “[t]here 
is evidence that Ketterer was harassed, at least in 
part, for reasons unrelated to his association with his 
[sic] minorities.” App. 16a.8 

 With respect to Ketterer’s retaliation claim, the 
court of appeals reiterated that the actions of ordi-
nary employees are “not imputable to their employer 
unless they are conducted ‘in furtherance of the em-
ployer’s business.’ ” App. 22a (quoting Long v. East-
field Coll., 88 F.3d 300, 306 (5th Cir. 1996)). The panel 
also held fast to its refusal to follow the holdings 
of seven other circuits (with which two other cir- 
cuits agree) that an employer is liable for retaliating 

 
 8 The amended opinion also states that “there is no evi-
dence that [Yellow] was aware of any of the incidents on which 
Ketterer sues.” App. 19a. It further explained that “insufficient 
facts have been identified to show that Yellow Transportation 
should have known Ketterer was harassed because of his 
association with minorities.” Id. 20a (emphasis added). The 
panel made both of these statements in section B of its opinion, 
titled “Ketterer’s Claim of a Hostile Work Environment,” not in 
section C, “Ketterer’s Retaliation Claim.” See id. 14a, 21a. The 
panel’s ruling on section C.1, “Harassment by coworkers,” rested 
entirely on its legal ruling on the question presented. Id. 22a, 
23a. Thus, Ketterer’s retaliation claims, including his claim that 
his association with minorities contributed to the retaliatory co-
worker harassment he suffered, remain alive to be litigated 
upon remand in the event that this Court reverses the judgment 
below. 
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against protected activity when it tolerates harass-
ment by co-workers. Id. 23a. The panel repeated 
that it “decline[d] th[e] invitation” to bring its prece-
dent into line with those of the other circuits. Id. 

 This petition followed. 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

I. THE FIFTH CIRCUIT’S HOLDING CON-
FLICTS WITH THOSE OF ALL THE OTHER 
FEDERAL COURTS OF APPEALS AND 
STATE SUPREME COURTS THAT HAVE 
ADDRESSED THIS ISSUE. 

A. Nine Federal Circuit Courts and Three 
State Supreme Courts Agree That an 
Employer Can Be Liable for Retalia-
tion When It Tolerates Co-Worker 
Harassment of an Employee Who En-
gaged in Protected Conduct. 

 The Courts of Appeals for the First, Second, 
Third, Sixth, Seventh, Ninth, and Tenth Circuits 
have held that an employee’s claim under Title VII’s 
antiretaliation provision can be based on the employer’s 
toleration of harassment by co-workers. None of these 
courts conditions employer liability on proof that 
the harassment occurred in furtherance of the em-
ployer’s business, as the Fifth Circuit required in 
this case. Instead, they generally apply a negligence 
standard to gauge employer liability, ruling that an 
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employer can be held liable for retaliation if it “knew 
or should have known about the harassment” but 
tolerated or acquiesced in it. Jensen v. Potter, 435 
F.3d 444, 453 (3d Cir. 2006) (Alito, J.), abrogated in 
part on other grounds by Burlington Northern, 548 
U.S. 53 (2006); 1-34 Lex K. Larson, Larson on Em-
ployment Discrimination § 34.04[4][a] (2012). In addi-
tion, the Eighth and Eleventh Circuits have stated 
that they would hold employers liable under this 
negligence standard, and the three state supreme 
courts that have addressed this issue have adopted 
the nearly unanimous federal rule. 

 1. The Seventh Circuit was the first to hold that 
“employers can be liable [under the antiretaliation 
provision] for co-worker actions when they know 
about and fail to correct the offensive conduct.” Knox 
v. Indiana, 93 F.3d 1327, 1334 (7th Cir. 1996). In 
Knox, after a female forklift operator filed a sexual 
harassment complaint, co-workers harassed her by 
“vicious[ly] gossip[ing]” about her, “calling her [offen-
sive names] and saying that they would ‘get her’ and 
make her life hell.” Id. at 1330, 1335. After the em-
ployee notified her employer of her co-workers’ 
threatening comments, the employer waited over a 
month to address them. Id. at 1331, 1335-36. The 
court affirmed a jury’s finding that the employer 
violated Title VII by retaliating through its “acquies-
cence in the co-worker campaign of retaliatory har-
assment,” noting that “[n]othing indicates why . . . 
retaliating against a complainant by permitting her 
fellow employees to punish her for invoking her rights 
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under Title VII . . . does not fall within the statute.” 
Id. at 1334, 1336. 

 Following Knox, the Third Circuit similarly held 
that Title VII’s antiretaliation provision protects an 
employee from harassment by co-workers where 
“management knew or should have known about the 
harassment, but failed to take prompt and adequate 
remedial action.” Jensen, 435 F.3d at 448 (citation 
and internal quotation marks omitted). The Third 
Circuit therefore reversed the district court’s grant 
of summary judgment to the employer on the em-
ployee’s retaliation claim. Id. at 454. The Third Cir-
cuit has continued to adhere to Jensen’s negligence 
standard for employer liability when applying the 
antiretaliation rule set forth in Burlington Northern. 
See Moore v. City of Philadelphia, 461 F.3d 331, 349 
(3d Cir. 2006) (citing Jensen). 

 The First, Second, and Ninth Circuits have 
followed suit. Faced with rulings by district courts 
granting summary judgment to employers against 
employees’ retaliation claims, each of those courts of 
appeals has held that Title VII protects employees 
against retaliation in the form of employer-tolerated 
harassment by co-workers. The Second Circuit ex-
plained that “[j]ust as an employer will be liable in 
negligence for a racially or sexually hostile work 
environment created by a victim’s co-workers if the 
employer knows about (or reasonably should know 
about) that harassment but fails” to respond appro-
priately, an employer will also be liable for retaliation 
by means of co-worker harassment if the employer 
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“knows about that harassment but fails to act to stop 
it.” Richardson v. N.Y. State Dep’t of Corr. Servs., 180 
F.3d 426, 446 (2d Cir. 1999), abrogated in part on 
other grounds by Burlington Northern, 548 U.S. 53.  

 The Ninth and First Circuits’ reasoning is the 
same. See, e.g., Fielder v. UAL Corp., 218 F.3d 973, 
984-85 (9th Cir. 2000), vacated on other grounds, 536 
U.S. 919 (2002) (employer violates antiretaliation 
provision by its “toleration of harassment by other 
employees”) (emphasis in original) (quoting Wyatt v. 
City of Boston, 35 F.3d 13, 15-16 (1st Cir. 1994)); 
Noviello v. City of Boston, 398 F.3d 76, 89-90, 95-97 
(1st Cir. 2005) (holding that an employer could be 
liable for co-worker harassment under Title VII’s 
retaliation provision where the employer “knew or 
should have known about the harassment, yet failed 
to take prompt action to stop it”); Che v. Mass. Bay 
Transp. Auth., 342 F.3d 31, 40 (1st Cir. 2003) (affirm-
ing jury verdict on retaliation claim in part because 
“employees were permitted to scream at [the plain-
tiff] without punishment”); Wyatt, 35 F.3d at 15-16.  

 Courts in the Second and Ninth Circuits have 
continued to follow this aspect of the holdings in 
Richardson and Fielder, respectively, after those de-
cisions were abrogated or vacated on other grounds. 
See, e.g., Watson v. Las Vegas Valley Water Dist., 268 
F. App’x 624, 627 (9th Cir. 2008) (unpublished) 
(noting that an employer’s toleration of co-worker 
harassment can violate Title VII’s antiretaliation 
provision, citing Fielder); Swinnie v. Green, 379 
F. App’x 665, 668 (9th Cir. 2010) (unpublished) 
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(stating that “our precedent makes clear that” Title 
VII protects against retaliation based on co-worker 
harassment, citing Fielder); Sciafani v. PC Richard 
& Son, 668 F. Supp. 2d 423, 436 (E.D.N.Y. 2009) 
(quoting Richardson and noting that co-worker ha-
rassment that an employer tolerates can subject the 
employer to liability under the antiretaliation provi-
sion); Brown v. N.Y. State Dep’t of Corr. Servs., 583 
F. Supp. 2d 404, 421 (W.D.N.Y. 2008) (same). 

 Most recently, the Sixth Circuit weighed in on 
the majority side when it reversed a district court’s 
grant of summary judgment for the employer in 
Hawkins v. Anheuser-Busch, Inc., 517 F.3d 321, 349-
50 (6th Cir. 2008). The Sixth Circuit held that an 
employer will be liable under Title VII’s anti-
retaliation provision if it tolerates co-worker harass-
ment of an employee who had engaged in protected 
conduct. Id. at 347. In its careful canvassing of the 
case law, the court observed that “[t]he majority of 
our sister circuits to address this issue have deter-
mined that Title VII protects against coworker retali-
atory harassment that is known to but not restrained 
by the employer.” Id. at 345-47. Agreeing with the 
majority’s negligence standard, the Sixth Circuit also 
made clear that an employer can be liable for retalia-
tion whether it had “actual or constructive knowl-
edge” of the harassment by co-workers. Id. at 347. 

 2. Employers in the Tenth Circuit also will be 
held liable for retaliation in the form of harassment 
by co-workers, but according to a somewhat stricter 
standard than that of the other circuits. See Gunnell 
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v. Utah Valley State Coll., 152 F.3d 1253 (10th Cir. 
1998). The Tenth Circuit holds an employer liable if it 
“knows about” co-worker harassment “and acqui-
esce[s] in it.” Id. at 1265. While this standard ab-
solves the employer of liability if it did not actually 
know about the harassment, it nevertheless does not 
demand proof that co-workers acted in furtherance of 
the employer’s business.  

 3. The Eighth and Eleventh Circuits have 
stated in dicta that they agree with the majority 
approach. See Carpenter v. Con-Way Cent. Express, 
Inc., 481 F.3d 611, 618-19 (8th Cir. 2007) (suggesting 
that an employer can be liable for retaliation based 
on the acts of co-workers if the employer refused to 
intervene); Graham v. State Farm Mut. Ins. Co., 193 
F.3d 1274, 1283 (11th Cir. 1999) (“[A]ctions such as 
. . . toleration of harassment are actionable under the 
retaliation clause”).9 

 
 9 Before this Court decided Burlington Northern, the Eighth 
Circuit had held that harassment by co-workers was not an 
“ultimate employment decision,” and therefore did not constitute 
an adverse employment action prohibited by Title VII. Manning 
v. Metropolitan Life Ins. Co., Inc., 127 F.3d 686, 692 (8th Cir. 
1997), overruled by Burlington Northern, 548 U.S. 53. In Car-
penter, the Eighth Circuit correctly applied the Burlington 
Northern test. 481 F.3d at 618.  
 Similarly, the Fourth Circuit’s rejection of retaliation claims 
based on the actions of co-workers also pre-dated Burlington 
Northern. See Munday v. Waste Mgmt. of N. America, 126 F.3d 
239, 243 (4th Cir. 1997). That decision rested on the rationale 
that retaliation was actionable only when there was “an adverse 
employment action,” like firing or demoting an employee, or 

(Continued on following page) 
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 4. While most Title VII cases are brought in 
federal court, state supreme courts that have ad-
dressed this question agree that employers that 
tolerate co-worker harassment are liable for unlawful 
retaliation under Title VII. As the New Hampshire 
Supreme Court has explained, “Just as an employer 
may be liable for co-worker sexual harassment if the 
employer negligently fails to discover or remedy it, so 
too may an employer be liable for co-worker retalia-
tory harassment for negligently failing to discover or 
remedy it.” Madeja v. MPB Corp., 821 A.2d 1034, 
1045 (N.H. 2003); accord Channon v. United Parcel 
Serv., Inc., 629 N.W.2d 835, 865 (Iowa 2001) (affirm-
ing verdict for employee on a Title VII retaliation 
claim based in part on supervisors’ inadequate re-
sponse to co-worker harassment); Blakey v. Cont’l 
Airlines, Inc., 751 A.2d 538, 548 (N.J. 2000) (“[I]f the 
employer had notice that co-employees were engaged 
. . . in a pattern of retaliatory harassment directed at 
a co-employee, the employer would have a duty to 
remedy that harassment”). 

 5. Ketterer alleged that Yellow “knew or should 
have known” about his co-workers’ harassment “and 
  

 
other similar actions affecting “the terms, conditions, or benefits 
of . . . employment,” and would not even cover a situation where 
the employer instructed co-workers to ignore and spy on an em-
ployee who engaged in protected activity. Id. Burlington North-
ern rejected this analysis. The Fourth Circuit recognizes that 
Munday is no longer good law. See Csicsmann v. Sallada, 211 
F. App’x 163, 168 (4th Cir. 2006). 



22 

has taken ineffective action to cure the harassment 
and discrimination and [has] allow[ed] it to go on.” 
Third Am. Compl. ¶¶ 19, 29(AA). If filed in the First, 
Second, Third, Sixth, Seventh, Eighth, Ninth, Tenth, 
or Eleventh Circuit, or in state court in New Hamp-
shire, Iowa, or New Jersey, his claim would not have 
been rejected as a matter of law. 

 
B. The Fifth Circuit Alone Limits Retalia-

tion Claims to Co-Worker Harassment 
Committed in Furtherance of the Em-
ployer’s Business. 

 For purposes of evaluating a retaliation claim 
against an employer based on harassment by co-
workers, only the Fifth Circuit imposes a requirement 
that the harassment be committed “ ‘in furtherance of 
the employer’s business.’ ” App. 22a (quoting Long v. 
Eastfield Coll., 88 F.3d at 306); see also Moham v. 
Steego Corp., 3 F.3d 873, 876-77 (5th Cir. 1993) (re-
jecting Title VII claim against former employer be-
cause employees who committed the discriminatory 
acts had not been “actuated, at least in part, by a 
purpose to serve” the employer) (quoting Restatement 
(Second) of Agency § 228(1)(c)). Unlike all the other 
circuits, the Fifth Circuit applies this test of vicari-
ous liability to Title VII retaliation claims, rather 
than determining whether the employer is directly 
liable for retaliation because of its own negligence. 
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No other circuit conditions employer liability on this 
supplemental requirement.10 

 
C. The Split Is Well-Developed and En-

trenched. 

 Ten federal circuits and three state courts of last 
resort have weighed in and taken sides on the ques-
tion presented. They nearly unanimously agree that 
Title VII’s antiretaliation provision makes employers 
liable for co-workers’ harassment of an employee 
who opposed discrimination if the employer knew or 
should have known about the harassment, yet toler-
ated it. The Tenth Circuit agrees with the majority in 
the case of employers with actual (but not construc-
tive) knowledge of the harassment by co-workers. The 
Fifth Circuit stands alone in imposing the additional 
condition that the co-workers must have acted in 
furtherance of the employer’s business, even in cases 

 
 10 Like the Fourth and Eighth Circuits, before Burlington 
Northern the Fifth Circuit rejected all retaliation claims based 
on co-worker harassment on the ground that they were not 
“ultimate employment decisions, and therefore are not . . . 
adverse employment actions.” Mattern v. Eastman Kodak Co., 
104 F.3d 702, 707 (5th Cir. 1997) (citation omitted), overruled by 
Burlington Northern. Since co-worker harassment will rarely 
if ever occur in furtherance of an employer’s business, see 
Faragher, 524 U.S. at 800, by “declin[ing] th[e] invitation” to 
adopt the majority interpretation of co-worker retaliation under 
Title VII, the Fifth Circuit – unlike the Eighth Circuit – has 
effectively ignored this Court’s decision in Burlington Northern 
and refused to recognize any retaliation claims under Title VII 
based on co-worker harassment. 
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concerning the employer’s direct liability for negli-
gence, rather than vicarious liability under agency 
principles.  

 The courts of appeals have discussed one another’s 
holdings extensively. See, e.g., Hawkins, 517 F.3d at 
345-47 (discussing and adopting the approach of the 
other circuits); Fielder, 218 F.3d at 984-85 (discussing 
and adopting the reasoning of the First, Seventh, and 
Tenth Circuits); Richardson, 180 F.3d at 445-46 (dis-
cussing and adopting the approaches of the Seventh 
and Tenth Circuits); Gunnell, 152 F.3d at 1264-65 
(discussing and largely adopting the approach of the 
Seventh Circuit). 

 The Fifth Circuit explicitly acknowledged that its 
decision in this case is at odds with every other 
federal appellate decision on this issue. It twice “de-
clin[ed]” to “adopt the approach taken by the ‘major-
ity of our sister circuits[,] ’ which hold ‘that Title VII 
protects against coworker retaliatory harassment 
that is known to but not restrained by the employer.’ ” 
App. 23a (quoting Hawkins, 517 F.3d at 345) (second 
alteration in original). The quoted passage from 
Hawkins in turn canvassed the broad agreement – 
which the Fifth Circuit rejected – among the First, 
Second, Third, Seventh, Eighth, Ninth, and Tenth 
Circuits. 

 The Fifth Circuit panel explained its refusal to 
adopt the majority position by stating that “one panel 
of th[is] court cannot overturn another, even if it 
disagrees with the prior panel’s holding.” App. 23a 
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(citation and internal quotation marks omitted). Yet 
since the Fifth Circuit refused to hear this question 
en banc, there is no prospect that it will reconsider its 
aberrant treatment of retaliation claims based on co-
worker harassment. Only this Court can resolve this 
clear circuit split and bring the Fifth Circuit into line 
with the other courts of appeals. 

 
D. The Fifth Circuit’s Rule Is Irreconcil-

able with the Clear Import of This 
Court’s Precedents. 

 While this Court has not previously addressed 
the specific question presented in this case, the Fifth 
Circuit’s decision is irreconcilable with this Court’s 
reasoning and holdings in other Title VII cases. Al-
though those cases involved harassment by supervi-
sors (rather than co-workers) and arose under Title 
VII’s basic anti-discrimination provision rather than 
its antiretaliation provision, they establish two crit-
ical principles that the Fifth Circuit ignored in reach-
ing its decision below.  

 First, under traditional tort and agency law, an 
inquiry into whether an employee’s actions occurred 
in furtherance of an employer’s business comes into 
play only when a plaintiff seeks to impose vicari- 
ous liability on an employer. See Hunter v. Allis-
Chalmers Corp., 797 F.2d 1417, 1421-22 (7th Cir. 
1986) (Posner, J.). That is different from alleging 
that the employer is directly liable on account of its 
own negligence, as Ketterer alleged in this case. 
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Negligence is a sufficient basis “for employer liability 
under Title VII,” whereas vicarious liability is a 
“more stringent standard.” Ellerth, 524 U.S. at 759.  

 An employer is “negligent with respect to . . . 
harassment if it knew or should have known about 
the conduct and failed to stop it.” Ellerth, 524 U.S. at 
759; see also Faragher, 524 U.S. at 799-800. In 
Faragher and Ellerth, where the employees sought 
to “recover against the employer without showing 
the employer [was] negligent or otherwise at fault,” 
Ellerth, 524 U.S. at 747, even the Justices who would 
not have imposed vicarious liability on the employers 
agreed that they would be liable if they were “negli-
gent in permitting the supervisor’s conduct to occur.” 
Ellerth, 524 U.S. at 767 (Thomas, J., dissenting, 
joined by Scalia, J.); see also Faragher, 524 U.S. at 
810-11 (Thomas, J., dissenting, joined by Scalia, J.).  

 There is no reason to think that this Court would 
apply a different rule in a retaliation case, especially 
since the antiretaliation provision provides “broader 
protection for victims of retaliation” than the basic 
antidiscrimination provision. See Burlington North-
ern, 548 U.S. at 66. The Fifth Circuit’s imposition of 
an additional requirement in this case, drawn from 
the law of vicarious liability, is inconsistent with the 
Court’s teachings in these other Title VII cases. 

 Second, even if this case involved a claim of vi-
carious liability, this Court has instructed that the 
traditional tort- and agency-law inquiry – whether an 
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employee’s alleged wrongdoing occurred in further-
ance of an employer’s business – is not a relevant or 
appropriate inquiry in Title VII cases. Almost by 
definition, “co-worker harassment . . . falls outside 
the scope of employment,” as “it ‘would be the rare 
case where racial harassment . . . could be thought by 
the author of the harassment to help the employer’s 
business.’ ” Faragher, 524 U.S. at 799-800 (quoting 
Hunter, 797 F.2d at 1422 (Posner, J.)) (second altera-
tion in original). Even if harassment is considered 
“outside the scope of common employees’ duties,” it 
can subject employers to liability under Title VII. 
Faragher, 524 U.S. at 796-801. Thus, the Fifth Cir-
cuit’s requirement that the harassment occur in fur-
therance of the employer’s business, as a necessary 
condition for imposing liability on an employer, con-
flicts with this Court’s precedents. 

 
II. EMPLOYERS ARE LIABLE FOR RETALIA-

TION WHEN THEY KNEW OR SHOULD 
HAVE KNOWN ABOUT CO-WORKER HA-
RASSMENT YET TOLERATED IT, REGARD-
LESS OF WHETHER THE HARASSMENT 
SERVED THE EMPLOYER’S BUSINESS 
PURPOSES. 

A. Title VII Forbids an Employer to Retal-
iate Against an Employee Who Engaged 
in Protected Conduct by Allowing Co-
Workers to Harass Him. 

 1. Title VII’s antiretaliation provision prohibits an 
employer from “discriminat[ing] against” an “employee 
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. . . because [the employee] has opposed any practice 
made an unlawful employment practice by [Title VII], 
or because he has made a charge . . . under [Title VII].” 
42 U.S.C. §2000e-2(a) (emphases added). Its purpose 
is to “prevent[] an employer from interfering (through 
retaliation) with an employee’s efforts to secure or 
advance enforcement of the Act’s basic guarantees” of 
eliminating discrimination in the workplace. Burling-
ton Northern, 548 U.S. at 63-64. 

 When an employee has engaged in protected 
conduct by opposing discriminatory practices or filing 
a charge, the employer may not retaliate in any way. 
This Court has construed that prohibition to cover 
any means that “a reasonable employee would have 
found . . . materially adverse, which in this context 
means [it] well might have dissuaded a reasonable 
worker from making or supporting a charge of dis-
crimination.” Burlington Northern, 548 U.S. at 68 
(internal quotation marks omitted). Because the 
“antiretaliation provision is worded broadly,” it “must 
be construed to cover a broad range of employer con-
duct.” Thompson v. N. Am. Stainless, LP, 131 S. Ct. 
863, 868 (2011). The broad scope of the provision 
includes intangible harms, like threats or harass- 
ment that create a hostile work environment. Id.; see 
Burlington Northern, 548 U.S. at 70; see also id. at 65 
(citing EEOC compliance manuals). An employer will 
be held liable for “effectively retaliat[ing]” against an 
employee even by means “not directly related to his 
employment” or “outside the work place.” Burlington 
Northern, 548 U.S. at 63 (emphasis omitted). 
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 This Court has consistently rebuffed attempts by 
employers to narrow the scope of their potential 
liability under the antiretaliation provision. Thus, in 
Thompson, the Court rejected an employer’s argu-
ment that the antiretaliation provision does not cover 
reprisals against one employee for a different em-
ployee’s protected activity. The Court considered it 
“obvious that a reasonable worker might be dissuaded 
from engaging in protected activity if she knew that 
her fiancé would be fired.” 131 S. Ct. at 868. In view 
of the antiretaliation provision’s broad wording, the 
Court found “no textual basis for making an exception 
. . . for third-party reprisals” and nothing that would 
“justify departing from statutory text.” Id.  

 Similarly, this Court ruled in Crawford v. Nash-
ville, 555 U.S. 271, 279-80 (2009), that “[n]othing 
in the statute’s text” exempted an employer from 
liability when it retaliated against an employee for 
reporting harassment during a purely internal in-
vestigation. Such an exception would allow employers 
to initiate investigations and fire employees who 
reported discrimination, which would “undermine . . . 
the statute’s primary objective of avoiding harm to 
employees.” Id. at 279 (internal quotations and 
alterations omitted). And in Robinson v. Shell Oil Co., 
519 U.S. 337, 346 (1997), this Court held that the 
antiretaliation provision’s breadth supported its cov-
erage of former employees. 

 2. Nothing in the text or purpose of the anti-
retaliation provision justifies an exception when an 
employer “effectively retaliate[s]” by failing to act, 
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rather than affirmatively taking action. See, e.g., 
Burlington Northern, 548 U.S. at 63-64 (citing an 
employer’s failure to investigate death threats as an 
example of prohibited retaliation). This is just one of 
the “many forms that effective retaliation can take.” 
Id. at 64. When an employer knowingly or negligently 
allows co-workers to harass an employee who has 
engaged in protected activity, the employer “effec-
tively retaliates” just as much as if it used some other 
means of retaliation. An employer’s toleration of co-
worker harassment – especially harassment as severe 
and pervasive as in this case – would be as effective, 
if not more so, than many other forms of retaliation. 
It just as obviously would deter employees from 
protesting unlawful discrimination as would a threat 
of third-party reprisal (Thompson), a threat of re-
taliation based on a purely internal investigation 
(Crawford), or any other means of retaliation.11 Thus, 
when an employer knows or should know that co-
workers are harassing an employee who engaged in 
protected conduct, but tolerates or acquiesces in the 
harassment by not taking appropriate remedial ac-
tion, the employer is liable.  

 
 11 “An interpretation [of the antiretaliation provision] that 
permits some forms of retaliation to go unpunished would un-
dermine the effectiveness of the E[qual] E[mployment] O[ppor-
tunity] statutes and conflict with the language and purpose of 
the anti-retaliation provisions.” 2 EEOC Compliance Manual 
§ 8.II(D)(3) (1998). The agency’s view is entitled to deference. 
Fed. Express Corp. v. Holowecki, 552 U.S. 389, 399 (2008) (citing 
Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)). 
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 3. This is the nearly unanimous rule in the 
federal courts of appeals and state supreme courts 
that have decided this question. See supra pp. 15-21 
(citing cases). The employer’s liability is founded on 
its own negligence, rather than on vicarious liability 
for the wrongs of its agents. See, e.g., Jensen, 435 F.3d 
at 452-53 (Alito, J.); Noviello, 398 F.3d at 97; Richard-
son, 180 F.3d at 446; see also Ellerth, 524 U.S. at 759 
(distinguishing employer liability for negligence from 
vicarious liability); Faragher, 524 U.S. at 799-800 
(noting with approval the “unanimity of views” among 
lower federal courts “judging employer liability for co-
worker harassment under a negligence standard”).  

 Since the employer’s liability for inaction with 
respect to co-worker harassment is not vicarious, it is 
irrelevant whether it occurred in furtherance of the 
employer’s business or not. That is a test for vicarious 
liability, in cases where the employer does not know 
and had no reason to know about the alleged wrong-
ful conduct of its employees. The proper rule under 
Burlington Northern and the uniform rule in the 
federal circuits is that if the co-worker harassment 
might well “dissuade a reasonable worker from mak-
ing or supporting a charge of discrimination,” and the 
employer knew or should have known about it but 
tolerated it, the employer is liable under the anti-
retaliation provision. Hawkins, 517 F.3d at 347 (quot-
ing Burlington Northern); see also, e.g., Swinnie, 379 
F. App’x at 667-68; Moore, 461 F.3d at 341, 349- 
50; Carpenter, 481 F.3d at 618. In this case, it is 
clear that a reasonable employee would have been 
dissuaded from protesting Yellow’s discriminatory 
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practices if, as a consequence, he would have been 
subjected to pervasive “coworker harassment, includ-
ing name-calling, physical intimidation, false accusa-
tions, vandalization of his belongings, verbal threats, 
and observing violence and illegal behavior.” App. 
22a.  

 
B. The Test Applied by the Fifth Circuit 

Is Irrelevant to Employer Liability in 
a Title VII Case. 

 In holding that co-worker harassment must occur 
“in furtherance of the employer’s business” to subject 
an employer to liability under the antiretaliation 
provision, the Fifth Circuit misunderstood the gra-
vamen of petitioner’s complaint, the difference be-
tween direct and vicarious liability, and this Court’s 
precedents.  

 The Fifth Circuit treated the question of the 
employer’s liability as one of vicarious liability, that 
is, whether Yellow should be held responsible for the 
wrongs of its employees. Ketterer alleged, however, 
that Yellow was directly liable for its own wrong, 
namely, retaliating against him, by tolerating and 
acquiescing in harassment that it knew or should 
have known about. See supra p. 12. “An employer is 
negligent with respect to . . . harassment if it knew or 
should have known about the conduct and failed to 
stop it.” Ellerth, 524 U.S. at 759; see also Faragher, 
524 U.S. at 799-800 (noting with approval that 
the lower federal courts “uniformly judg[e] employer 
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liability for co-worker harassment under a negligence 
standard”). “Negligence sets a minimum standard for 
employer liability under Title VII,” Ellerth, 524 U.S. 
at 759, whereas vicarious liability is a “more strin-
gent standard.” Id. There is no need to reach the 
“more stringent standard” in a case like this, where 
the employee bases his claim on the employer’s 
negligence.12 

 Moreover, the Fifth Circuit’s requirement that 
harassment be “in furtherance of the employer’s 
business” is inconsistent with this Court’s analysis 
even in suits, like Faragher and Ellerth, where plain-
tiffs sought to impose vicarious liability on employers 
who neither knew nor should have known about the 
alleged harassment. In those cases, this Court de-
clined to gauge the employer’s liability by the test 
of whether an employee was acting in furtherance of 
the employer’s business. As the Court observed, “co-
worker harassment” necessarily “falls outside the 
scope of employment,” Faragher, 524 U.S. at 799-800, 
so it rarely if ever could further the employer’s busi-
ness. “[I]t ‘would be the rare case where racial har-
assment . . . could be thought by the author of the 
harassment to help the employer’s business.’ ” Id. 

 
 12 Indeed, in Faragher and Ellerth, which held employers 
vicariously liable for sexual harassment by supervisors, even the 
dissenters assumed that the employers would have been liable if 
they had known or should have known about the supervisors’ 
misconduct. Faragher, 524 U.S. at 810-11 (Thomas, J., dissent-
ing, joined by Scalia, J.); Ellerth, 524 U.S. at 767 (Thomas, J., 
dissenting, joined by Scalia, J.). 
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(quoting Hunter, 797 F.2d at 1422 (Posner, J.)) (ellip-
ses in Faragher).  

 Although Faragher and Ellerth discussed the 
standard for employer liability for a hostile work 
environment under Title VII’s core antidiscrimination 
provision, this Court has held that the antiretaliation 
provision “provide[s] broader protection for victims 
of retaliation than for those whom [the core antidis-
crimination provision] primarily seeks to protect.” 
Burlington Northern, 548 U.S. at 67; see also 2 EEOC 
Compliance Manual § 8.II(D)(3) (1998) (the antiretal-
iation provision is “exceptionally broad . . . in contrast 
to the general anti-discrimination provisions”).13 A 
fortiori, the antiretaliation provision should be con-
strued at least as broadly as the narrower core anti-
discrimination provision.  

 By requiring plaintiffs to make a virtually impos-
sible showing, as acknowledged by this Court in 
Faragher, the Fifth Circuit has in effect barred all 

 
 13 The National Labor Relations Board has reached this 
same conclusion regarding the antiretaliation provision of the 
National Labor Relations Act – “to which this Court has ‘drawn 
analogies . . . in other Title VII contexts’ ” – by repeatedly 
finding employers liable for condoning co-worker harassment in 
retaliation for supporting unions, without suggesting that the 
harassment needed to occur in furtherance of the employer’s 
business. See Burlington Northern, 548 U.S. at 66-67 (quoting 
Hishon v. King & Spalding, 467 U.S. 69, 76 n.8 (1984)) (ellipses 
in Burlington Northern); see, e.g., St. Francis Med. Ctr., 347 
NLRB 368, 368 (2006); Bolivar Tee’s Mfg. Co., 334 NLRB 1145, 
1147 (2001). 
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retaliation claims based on employer-tolerated har-
assment by co-workers. Its test allows employers to 
engage in effective retaliation against protected 
conduct, as Yellow did here. That is incorrect and 
undermines a crucial provision for enforcing Title VII. 

 
III. THIS CASE IS AN EXCELLENT VEHICLE 

FOR CONSIDERING THIS IMPORTANT 
ISSUE. 

 The question presented is an important one that 
warrants this Court’s review. Retaliation claims un-
der Title VII have become an increasingly important 
segment of discrimination claims in general.14 The 
Fifth Circuit’s decision will apply to approximately 
13.7 million people, or over ten percent of the nation’s 
workforce,15 and deprive employees within its juris-
diction of a cause of action that is available in the rest 
of the country.  

 The Fifth Circuit’s ruling also will influence the 
interpretation of state antiretaliation laws in Louisi-
ana and Texas, which “are analyzed under the same 
standard” as Title VII claims. See, e.g., App. 4a; Romo 

 
 14 See, e.g., Retaliation-Based Charges FY 1997 – FY 2011, 
U.S. EQUAL EMP’T OPPORTUNITY COMM’N, http://www.eeoc.gov/ 
eeoc/statistics/enforcement/retaliation.cfm (last visited May 6, 
2012) (number of retaliation-based claims filed increased from 
18,198 in fiscal year 1997 to 37,334 in fiscal year 2011). 
 15 See BUREAU OF LABOR STATISTICS, http://data.bls.gov/pdq/ 
querytool.jsp?survey=ce (last visited May 6, 2012) (figures as of 
February 2012). 
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v. Texas Dep’t of Transp., 48 S.W.3d 265, 269 (Tex. 
2001) (“we . . . consider analogous federal case law in 
the interpretation of our Texas statute”) (citation 
omitted); see also Alex B. Long, Viva State Employ-
ment Law! State Law Retaliation Claims in a Post-
Crawford/Burlington Northern World, 77 TENN. L. 
REV. 253, 256-57, 298 tbl.1 (2010). The Fifth Circuit’s 
decision also deprives Mississippi residents, where 
there is no state law forbidding employer retaliation, 
of part of the protection from retaliation that Con-
gress mandated. 6-114 Larson, supra, § 114.01 n.1. 
The impact on such a large number of employees, as 
well as the possibility of disparate results across state 
and federal courts, reinforces the need for this Court’s 
review. 

 Interpretation of Title VII’s antiretaliation pro-
vision also has implications for antiretaliation pro-
visions in other federal statutes that forbid 
discrimination. Because courts read these retaliation 
provisions in pari materia with the Title VII provi-
sion,16 the Fifth Circuit’s incorrect holding will also 

 
 16 See, e.g., A Society Without a Name v. Virginia, 655 F.3d 
342, 352-53 (4th Cir. 2011) (Americans with Disabilities Act, 42 
U.S.C. § 12203 (2006)); Fogleman v. Mercy Hosp., Inc., 283 F.3d 
561, 567 (3d Cir. 2002) (Age Discrimination in Employment Act, 
29 U.S.C. § 623(d) (2000)); E.E.O.C. v. Luce, Forward, Hamilton 
& Scripps, 303 F.3d 994 (9th Cir. 2002) (Equal Pay Act, id. 
§ 215(a)); Moore v. Cal. Inst. of Tech. Jet Propulsion Lab., 275 
F.3d 838, 847 (9th Cir. 2002) (False Claims and Major Fraud Act, 
31 U.S.C. § 3730(h) (2000)); Millea v. Metro-N. R. Co., 658 F.3d 
154, 164 (2d Cir. 2011) (Family and Medical Leave Act, id. 
§ 2615 (2006)); Woodruff v. Peters, 482 F.3d 521, 528-29 (D.C. 

(Continued on following page) 
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restrict the scope of antiretaliation provisions in all of 
these workplace-related statutes.  

 Most importantly, while this Court clarified the 
substantive standard for a retaliation claim in Bur-
lington Northern, it has not addressed the scope of 
employer liability for retaliation as it did for hostile 
work environment claims in Faragher and Ellerth. 
The antiretaliation provision is as important as the 
substantive provision because of its role in enforcing 
the core antidiscrimination provision. See Burlington 
Northern, 548 U.S. at 63 (“The antiretaliation provi-
sion seeks to secure [Title VII’s] primary objective by 
preventing an employer from interfering (through 
retaliation) with an employee’s efforts to secure or 
advance enforcement of the Act’s basic guarantees.”) 
Moreover, the antiretaliation provision protects a 
larger group of employees – not only victims of dis-
crimination but also other employees who might well 
refrain from protesting discrimination for fear of 
retaliation.  

 This case offers a particularly good vehicle for 
addressing the issue. Ketterer pressed his retaliation 
claim at all stages of this litigation. It was undisputed, 
and the courts below agreed, that “Ketterer engaged 
in protected activity when he picketed against Yellow 
Transportation’s treatment of minorities.” App. 21a. 

 
Cir. 2007) (Rehabilitation Act, 29 U.S.C. § 794 (2006)); see also 
Alex B. Long, Employment Retaliation and the Accident of Text, 
90 OR. L. REV. 525, 527 & n.11 (2011). 
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The court below explicitly acknowledged that its 
holding conflicts with those of all the other circuit 
courts that have addressed the question; yet it “de-
cline[d]” to revise its position in light of their consid-
ered judgment. Because the district court dismissed 
Ketterer’s retaliation claim on a motion for summary 
judgment, the court of appeals ruled on the question 
as a pure matter of law, which makes this a clear, 
straightforward decision for this Court to review. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, this Court should 
grant the petition. In the alternative, it should sum-
marily reverse the judgment below. 
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Opinion 

LESLIE H. SOUTHWICK, Circuit Judge: 

 No member of the panel nor judge in regular 
active service having requested that the court be 
polled on rehearing en banc, the petition for rehear-
ing en banc is DENIED. See Fed. R. App. P. and 5th 
Cir. R. 35. Treating the petition for rehearing en banc 
as a petition for panel rehearing, the petition is 
DENIED. See Internal Operating Procedure to 5th 
Cir. R. 35. We withdraw our prior opinion, 641 F.3d 
118, and substitute the following. 

 Employees at a terminal for a trucking company 
brought claims of race discrimination, retaliation, 
and hostile work environment against their employer. 
The district court granted summary judgment to the 
defendant on some of the individual claims and 
allowed an immediate appeal. We AFFIRM. 

 
FACTUAL AND PROCEDURAL BACKGROUND 

 Rubin Hernandez, John Ketterer, and Abram 
Trevino (“Plaintiffs”) were employed at Yellow Trans-
portation’s Dallas terminal. The evidence reveals a 
workplace that could be quite mean-spirited, crude, 
and insulting. The issue for us to decide is whether 
federal rights were violated. 

 Our evidentiary summary relies on the facts 
admitted in the district court. Hernandez, who is 
Mexican-American, worked for the company from 1993 
until 2007. He claimed discrimination, retaliation, and 
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a hostile work environment. As to the discrimination 
claim, Hernandez had a disagreement with a cowork-
er, threatened him, and was fired for violating work-
place policy regarding such conduct. The coworker, 
who was not a passive victim in the altercation, 
exchanging derogatory remarks with Hernandez, 
received a lesser penalty. 

 To support the hostile work environment claim, 
Hernandez alleges he either personally experienced 
or witnessed race-based and non-race-based harass-
ment while employed at Yellow Transportation. The 
retaliation claim seeks to connect his termination 
with earlier formal claims and informal complaints 
about discrimination. 

 Ketterer, who is Caucasian, has been employed 
as a dock worker since 1990. He claims there was a 
hostile work environment. He also says he suffered 
retaliation based in part on twice being fired and 
later reinstated after serving a suspension. He alleges 
to have engaged in protected activity by picketing 
against Yellow Transportation’s treatment of minori-
ties. 

 Ketterer’s hostile work environment claim also 
rests upon race-based and non-race-based harass-
ment he either witnessed or personally suffered as a 
result of his association with minority employees. He 
contends his protected status results from his associ-
ation with African-American and Hispanic employees. 

 Trevino, who is Mexican-American, has worked 
as a dock worker since 1984. He brings only a claim of 
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hostile work environment. He also claims to have 
experienced or witnessed race-based and non-race-
based harassment while employed at Yellow Trans-
portation. 

 Plaintiffs are members of the local chapter of the 
International Brotherhood of Teamsters. A collective 
bargaining agreement governs the terms of their 
employment. Plaintiffs filed charges with and re-
ceived right-to-sue letters from the Equal Employ-
ment Opportunity Commission (“EEOC”) and the 
Texas Commission on Human Rights. 

 They filed suit in the U.S. District Court for the 
Northern District of Texas, claiming race discrimina-
tion, retaliation, and hostile work environment. 
Plaintiffs’ claims were brought under 42 U.S.C. 
§ 1981, Title VII of the Civil Rights Act of 1964, 42 
U.S.C. § 2000e et seq., and the Texas Commission on 
Human Rights Act, Tex. Labor Code Ann. §§ 21.001-
21.556. The relevant claims under each of these 
statutes are analyzed under the same standard. 
Jones v. Robinson Prop. Group, L.P., 427 F.3d 987, 
991-92 (5th Cir. 2005); Shackelford v. Deloitte & 
Touche, LLP, 190 F.3d 398, 404 n. 2 (5th Cir. 1999). 

 Yellow Transportation was granted summary 
judgment on all claims brought by these Plaintiffs. 
Other plaintiffs remained in the suit. A determination 
was made by the district court that there was no just 
reason for delay, and the ruling was made a final 
judgment. See Fed. R. Civ. P. 54(b). These three 
plaintiffs then filed a timely appeal. 
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 Chief District Judge Fitzwater’s opinion granting 
judgment is thorough and well-reasoned. Arrieta v. 
Yellow Transp., Inc., No. 3:05-CV-2271, 2008 WL 
5220569 (N.D.Tex. Dec. 12, 2008) (unpublished). In 
our analysis, we will refer to that opinion for a more 
comprehensive explanation of some allegations. 

 
DISCUSSION 

 We review a district court’s grant of summary 
judgment de novo and apply the same standards as 
the district court. Adams v. Travelers Indem. Co. of 
Conn., 465 F.3d 156, 163 (5th Cir. 2006). Summary 
judgment is proper if the pleadings and evidence 
show there is no genuine issue of material fact and 
the moving party is entitled to judgment as a matter 
of law. Fed. R. Civ. P. 56(a). “We construe all facts and 
inferences in the light most favorable to the nonmov-
ing party when reviewing grants of motions for 
summary judgment.” Murray v. Earle, 405 F.3d 278, 
284 (5th Cir. 2005) (citation omitted). “If the record, 
taken as a whole, could not lead a rational trier of 
fact to find for the non-moving party, then there is 
no genuine issue for trial.” Harvill v. Westward 
Commc’ns, L.L.C., 433 F.3d 428, 433 (5th Cir. 2005) 
(quotation marks and citation omitted). 

 Plaintiffs group their arguments of error around 
four of the dismissals by the district court: (A) Her-
nandez and Trevino’s hostile work environment 
claims, (B) Ketterer’s hostile work environment 
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claim, (C) Ketterer’s retaliation claim, and (D) Her-
nandez’s retaliation and race discrimination claims. 

 Among other arguments, Yellow Transportation 
counters that plaintiffs at times highlight facts from 
the voluminous summary judgment record that were 
not identified for the district court and thus were not 
considered in ruling on summary judgment. The 
district court denied reconsideration of the summary 
judgment in part because some of the evidence these 
plaintiffs were citing had not been pointed out at the 
time of the original decision. A district court’s decision 
on summary judgment is largely controlled by what 
the parties presented. If somewhere in a record there 
is evidence that might show a dispute of material 
fact, the district court needs to be pointed to that 
evidence as opposed to having to engage in an extensive 
search. Fed. R .Civ. P. 56(c); Jones v. Sheehan, Young 
& Culp, P.C., 82 F.3d 1334, 1338 (5th Cir. 1996). 

 
A. Hostile Work Environment Claims of Her-

nandez and Trevino 

 As to their hostile work environment claims, 
Hernandez and Trevino allege the district court 
improperly refused to consider all the evidence of 
harassment, including harassment suffered by other 
Hispanics and by African-Americans, and instances of 
non-race-based harassment. 

 Besides being required to examine only the 
evidence pointed out to it in the extensive record, the 
district court also said it would consider admissible 
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evidence only. It is a proper summary judgment 
objection “that the material cited to support or dis-
pute a fact cannot be presented in a form that would 
be admissible in evidence.” Fed. R. Civ. P. 56(c)(2). 

 We start by examining what the evidence needed 
to support. To establish a claim of hostile work envi-
ronment under Title VII, a plaintiff must prove he 

(1) belongs to a protected group; (2) was sub-
jected to unwelcome harassment; (3) the 
harassment complained of was based on 
race; (4) the harassment complained of af-
fected a term, condition, or privilege of em-
ployment; (5) the employer knew or should 
have known of the harassment in question 
and failed to take prompt remedial action. 

Ramsey v. Henderson, 286 F.3d 264, 268 (5th Cir. 
2002) (citations omitted). It is undisputed that Her-
nandez and Trevino belong to a protected group as 
Hispanics. The other factors are not so clear. 

 Harassment affects a “term, condition, or privi-
lege of employment” if it is “sufficiently severe or 
pervasive to alter the conditions of the victim’s 
employment and create an abusive working environ-
ment.” Id. (quotation marks and citations omitted). 
Workplace conduct “is not measured in isolation.” Id. 
(quotation marks and citation omitted). In order to 
deem a work environment sufficiently hostile, “all of 
the circumstances must be taken into consideration.” 
Id. This includes “the frequency of the discriminato-
ry conduct; its severity; whether it is physically 
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threatening or humiliating, or a mere offensive 
utterance; and whether it unreasonably interferes 
with an employee’s work performance.” Id. (quotation 
marks and citations omitted). To be actionable, the 
work environment must be “both objectively and 
subjectively offensive, one that a reasonable person 
would find hostile or abusive, and one that the victim 
in fact did perceive to be so.” Faragher v. City of Boca 
Raton, 524 U.S. 775, 787, 118 S.Ct. 2275, 141 L.Ed.2d 
662 (1998) (citation omitted). 

 Both Hernandez and Trevino refer to numerous 
events of harassment, some directed at them and 
others at coworkers. The district court held there 
were only four incidents of harassment, two each 
against Hernandez and Trevino, that were severe 
enough to affect their employment at Yellow Trans-
portation. We examine those first and then consider 
whether other relevant events were identified for the 
district court. 

 Hernandez was called a racially derogatory term 
on one occasion and once saw a poster or letter that 
was derogatory about Hispanics. Trevino once heard 
Mexicans referred to in a derogatory manner over a 
company radio and had seen a discriminatory posting 
or drawing. The district court found these incidents 
were “plainly offensive to a Hispanic person,” but 
they could not support a hostile work environment 
claim because they were so few and occurred over 
more than a decade of employment. If in fact only two 
incidents such as these occurred over a ten-year 
period, this would not create a fact issue that the 



9a 

harassment was “sufficiently severe or pervasive” 
such that “an abusive working environment” had 
been shown. See Ramsey, 286 F.3d at 268. 

 The district court rejected much of Hernandez 
and Trevino’s evidence. Whether that rejection was 
proper is the key appellate issue on these claims. In 
the district court’s memorandum opinion, the irrele-
vance of one key incident was explained. Hernandez 
had been threatened with a knife by a coworker, Ron 
Green, but there was no evidence that the event had 
anything to do with race. Hernandez agreed that 
Green never used racial epithets towards him. At 
most, the incident revealed that Green and Hernan-
dez had a long-running dispute that would eventually 
lead to both men being disciplined. 

 Other evidence was rejected by the district court 
because even if it reflected hostility towards one of 
the plaintiffs, there was no evidence that the actions 
were based on race. A wide range of behaviors can 
make a workplace uncivil, but these plaintiffs must 
show as one of the factors for their Title VII claim 
that the events were based on race. Ramsey, 286 F.3d 
at 268. 

 Also rejected was proof of events that these 
plaintiffs had not personally experienced or that were 
directed to persons of a different racial background. 
The district court reasoned this way: 

To establish a hostile work environment 
claim, . . . a plaintiff must personally expe-
rience racial harassment. The court will 
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therefore consider the harassment that a 
reasonable jury could find that plaintiffs ex-
perienced. See, e.g., Septimus v. Univ. of 
Houston, 399 F.3d 601, 612 (5th Cir.2005) 
(holding that harassment experienced by 
other women was irrelevant when determin-
ing whether harassment that plaintiff expe-
rienced was sufficiently severe or pervasive 
to establish hostile work environment claim). 

Arrieta, 2008 WL 5220569, at *26. We examine the 
case the district court cited. 

 In Septimus, the plaintiff claimed she was sub-
jected to a hostile work environment based on her 
sex, relying in part on evidence about treatment of 
other women. Septimus, 399 F.3d at 612. The plaintiff 
“did not personally experience most (if not all) of the 
conduct complained of by the other women.” Id. The 
incidents directed at the plaintiff were “collectively 
insufficient” to avoid summary judgment. Id. “All of 
Septimus’s other summary judgment evidence on this 
claim pertained to other women in the [Office of 
General Counsel], not Septimus, and therefore is not 
relevant.” Id. Our opinion never identified the evi-
dence regarding other women nor did it explain its 
reasoning. That makes it an uncertain precedent that 
evidence regarding other workers is never relevant. 
We at most know that the evidence was not relevant 
in that case. Septimus also reminds us that harass-
ment must have affected “a term, condition, or privi-
lege” of the “victim’s” employment. Ramsey, 286 F.3d 
at 268. 
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 Hernandez and Trevino argue that the district 
court’s conclusions resulted in the ignoring of sub-
stantial evidence of harassment. They refer us to one 
of our decisions in which we recognized the relevance 
of evidence of discrimination against other individu-
als in the plaintiff ’s protected class. Shattuck v. 
Kinetic Concepts, Inc., 49 F.3d 1106, 1109-10 (5th Cir. 
1995). That decision applied the Age Discrimination 
in Employment Act. Id. at 1108. We held that it was 
proper to exclude evidence allegedly showing discrim-
ination on other grounds such as race or sex, but 
evidence of discrimination against other members of 
a plaintiff ’s protected class was admissible. Id. at 
1109-10. Among our authorities for that holding were 
decisions involving age, race, and sex discrimination 
claims. Id. at 1110 n. 9. 

 Another 1995 decision of this court held that 
under a state discrimination in employment statute 
involving workers with disabilities, evidence of the 
same sort of discrimination against workers other 
than the plaintiff was admissible. Kelly v. Boeing 
Petroleum Servs., Inc., 61 F.3d 350, 358 & n. 10 (5th 
Cir. 1995). That was because intentional discrimina-
tion had to be shown under the state statute, making 
relevant the evidence of a climate of that form of 
discrimination. Id. Conversely, anecdotes about dis-
crimination or verbal harassment on other grounds 
were not relevant because there was too weak a 
correlation between the different forms of potential 
animus. Id. at 357-58. 
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 We have held in the context of sex discrimination 
that harassment of women other than the plaintiff 
is relevant to a hostile work environment claim. 
Waltman v. Int’l Paper Co., 875 F.2d 468, 477-78 (5th 
Cir. 1989). In fact, we agreed that “ ‘a woman who was 
never herself the object of harassment might have a 
Title VII claim if she were forced to work in an at-
mosphere in which such harassment was pervasive.’ ” 
Id. at 478 (quoting Vinson v. Taylor, 753 F.2d 141, 146 
(D.C.Cir. 1985)). In Waltman, we also found extensive 
evidence of sex discrimination targeting the plaintiff, 
including “evidence that several different employees 
touched her in a sexual manner and directed sexual 
comments toward her,” and “evidence of ongoing 
sexual graffiti on the walls, and in the elevator and 
bathroom.” Id. at 477. 

 These precedents are examples in which a plain-
tiff for some purposes has been allowed to introduce 
evidence of discrimination of others. Not discussed in 
those opinions is whether evidence of harassment 
towards African-American employees can help sup-
port claims of a hostile work environment towards 
Hispanic employees. We have said that cross-category 
discrimination could be relevant when there is a 
sufficient correlation between the kind of discrimina-
tion claimed by a plaintiff and that directed at others. 
See Kelly, 61 F.3d at 357-58. We do not see that a 
specific holding is needed on this appeal regarding 
how evidence of the workplace environment for one 
category of employees can be used to support the 
claims under Title VII for another category. As we 
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noted earlier, we have held that before a workplace 
environment may be found sufficiently hostile, a wide 
array of considerations are to be examined. Ramsey, 
286 F.3d at 268. Among the facts that must be proven 
by the relevant evidence is that “the conditions of the 
victim’s employment” have been altered by the har-
assment. Id. 

 The district court held that the examples of 
harassment towards African-American employees 
could not support the claim that there was a hostile 
work environment for Hispanic employees. Whether 
that conclusion is always correct we need not decide. 
It does appear, though, that if the evidence of the 
workplace environment for the employees of a plain-
tiff ’s race does not show frequent, severe, and perva-
sive hostility, then evidence of hostility towards a 
different racial group is not much support for the 
plaintiff ’s claim. 

 Hernandez and Trevino had evidence of specific 
incidences of workplace hostility towards African-
American employees. Nonetheless, such incidents 
were neither “physically threatening or humiliating” 
towards Hernandez and Trevino, nor did the harass-
ment “unreasonably interfere[ ] with [their] work 
performance.” Id. We agree with the district court 
that the evidence that was offered of a hostile envi-
ronment for African-American employees did not 
transform what was an otherwise insufficient case of 
a hostile work environment experienced by these two 
Hispanic employees into one that could survive 
summary judgment. 
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 We also do not consider the various incidents of 
harassment not based on race. See id. Hernandez 
and Trevino argue this court has examined incidents 
of non-race-based harassment when determining 
whether the harassment experienced under a hostile 
work environment claim was sufficiently severe or 
pervasive. See E.E.O.C. v. WC & M Enters., Inc., 496 
F.3d 393 (5th Cir. 2007). In that decision, though, the 
court examined a particular perpetrator’s harassment 
that was not based on national origin in the context of 
his other acts of harassment that were. Id. at 400. 
The court determined that a factfinder could reason-
ably conclude a coworker’s frequent banging on the 
glass partition of the plaintiff ’s office was motivated 
by animus related to the plaintiff ’s national origin 
because that same coworker had constantly called the 
plaintiff “Arab” for approximately a year. Id. at 400-
01. Hernandez and Trevino did not have evidence 
that the alleged non-race-based harassment was part 
of a pattern of race-based harassment. 

 The district court properly granted summary 
judgment as to Hernandez and Trevino’s claims of 
hostile work environment. 

 
B. Ketterer’s Claim of a Hostile Work Environ-

ment 

 As we previously discussed, a hostile work envi-
ronment claim requires (1) membership in a protected 
group; (2) harassment (3) based on a factor rendered 
impermissible by Title VII; (4) the harassment 



15a 

affected a term, condition, or privilege of employment; 
and (5) the employer knew or should have known of 
the harassment yet failed to address it promptly. 
Ramsey, 286 F.3d at 268. 

 Ketterer, who is Caucasian, argues that he is a 
member of a protected class due to his association 
with African-Americans and Hispanics. He claims 
harassment based upon that association was suffi-
ciently severe or pervasive as to affect his employ-
ment. The district court found that Ketterer did not 
establish a prima facie case of a hostile work envi-
ronment because he failed to claim “an association 
with a protected group sufficient to bring him under 
the coverage of Title VII’s substantive anti-
discrimination provision.” Specifically, “Ketterer 
alleges that he was discriminated against because of 
a general ‘association with minorities.’ He neither 
describes the extent of his association nor identifies 
the minorities with which he associates.” Additional-
ly, the district court found Ketterer had “not alleged 
harassment based on his race that was sufficiently 
pervasive to affect his employment.” 

 There is substantial evidence in the record that 
in this workplace, many workers treated other work-
ers profanely, cruelly, and with hostility. To survive 
the employer’s motion for summary judgment, 
though, Ketterer also needed to point to specific facts 
in the record to demonstrate that the company knew 
or should have known that Ketterer was harassed 
because of a reason that could be remedied under 



16a 

Title VII, namely, his association with minorities. 
Jones, 82 F.3d at 1338. 

 There is evidence that Ketterer was harassed, at 
least in part, for reasons unrelated to his association 
with his minorities. He had disagreements with 
union officials about a work slow-down and may have 
antagonized certain coworkers. Yellow Transporta-
tion’s acquiescence does not violate Title VII. See 42 
U.S.C. § 2000e-2(a)(2). Ketterer describes an incident 
in which a supervisor explained, using a racial slur, 
that he liked NASCAR because African-Americans do 
not. Ketterer, who described the statement as an off-
the-wall comment, does not explain how the state-
ment harassed him. 

 There are also allegations concerning the conduct 
of his coworkers. The allegations are not accompanied 
by any facts to show that the company knew of the 
comments. Far from presenting evidence that the 
company knew or should have known of the harass-
ment, he specifically denied that he told manage-
ment. 

 Ketterer’s deposition contained an exchange 
about various incidents. 

Q. Now, and you never complained to Yellow ei-
ther about the firecracker incident and the racial 
slur used then or the other incident during which 
you were called a racial slur. You never com-
plained to Yellow, correct? 

A. No. And it doesn’t do any good because the 
incidents I complained about, Tammy Hardge 
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turned them all around. [Hardge was a Human 
Relations employee.] Now, what would have hap-
pened is they would have said, “Oh” – there 
would have been more of them than me. And they 
said, “Oh, your only friend is Abe Trevino.” And 
then – so that’s it. 

A. Just like you’ve been saying. 

Q. You never complained to Yellow about either 
of these incidents, correct? 

A. To the best of my recollection, no. 

Q. Okay. Are there any other employees who 
you believe harassed you because you – because 
of your association with minorities or because 
you filed this lawsuit? 

A. Frank Haskle. 

Q. Haskle? 

A. Yes. Frank Haskle. 

Q. And when did Frank Haskle harass you? 

A. Oh, on and off the last four years. 

Q. And what did he do to harass you? 

A. He called me a “nigger lover,” too. 

Q. And when did he do that? 

A. Oh, because my association with the black 
people. He’s a – he’s a men – he’s a midnight 
hostler and associated with the black people. He 
called me a “nigger lover.” It was about, oh, gee, 
maybe last year, yes. 
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Q. And yet you never complained to anyone at 
Yellow about that, did you? 

A. No. 

Q. Told your lawyer, but didn’t tell Yellow. Is 
that fair? 

A. I told my lawyer about it, yes; and we have 
that in the complaint, yes. 

 We have not quoted all of Ketterer’s complaints, 
but he never asserts he complained to management. 
As part of the quoted testimony reveals, he alleged 
that at some previous time he had complained and 
the human relations representative was nonrespon-
sive. An employee’s decision to refrain from informing 
the employer about the harassment will be excused 
“once it becomes objectively obvious that the employ-
er has no real intention of stopping the harassment,” 
as such reporting is “wasted motion.” Woods v. Delta 
Beverage Grp., Inc., 274 F.3d 295, 300-01 (5th Cir. 
2001). The plaintiffs collectively assert that any 
complaint would have been futile because “everyone” 
knew about the harassment but no one did anything 
to stop it. To support this assertion, the plaintiffs 
direct us to evidence about the prevalence of graffiti 
concerning minorities. Yet Ketterer must present 
evidence that complaints about his harassment would 
have been futile. See id. at 301. He has not. The 
evidence shows that Yellow Transportation conducted 
investigations in the past when Ketterer reported 
harassment and his one reference to Hardge’s having 
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“turned them all around” gives the court nothing on 
which to make an objective finding of futility. 

 For its part, Yellow Transportation asserts that it 
was never informed of the harassment. We agree 
there is no evidence that it was aware of any of the 
incidents on which Ketterer sues. Despite any lack of 
actual knowledge, an employer may have constructive 
knowledge when the harassment is pervasive. Sharp 
v. City of Houston, 164 F.3d 923, 930 (5th Cir. 1999). A 
holding that an employer had constructive knowledge 
will be less likely if it had in place a procedure by 
which employees could report instances of harass-
ment. Id. Ketterer acknowledges that Yellow Trans-
portation provided him with an employee manual 
which explained the procedures an employee should 
follow when harassed. Ketterer admits that he did 
not follow these procedures. 

 Ketterer argues that he was frequently called by 
a profane scatological word by other coworkers, 
including over the company radio. There is evidence 
that management listened to the radio. While it may 
be that Yellow Transportation at least should have 
been aware that Ketterer was being insulted fre-
quently, he fails to identify evidence to support that 
management would have known that these insults 
were based on his association with minorities. Rather, 
Ketterer admits that coworkers of all races refer to 
him by that name. The record contains an explana-
tion as to how Ketterer “earned” that name, and there 
is no Title VII component to the story. 
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 There are no identified facts that could lead to 
the conclusion that one of the most pervasive aspects 
of the harassment – the nickname – was in response 
to his association with minorities. This fact distin-
guishes this case from another in which the court has 
allowed a suit to proceed. See Waltman, 875 F.2d at 
478. There, we reversed a district court’s decision to 
grant summary judgment to the employer because 
the employee alleged “that there was sexual graffiti 
directed at her in numerous locations.” Id. Ketterer 
has not explained how frequent use of this nickname 
notified management, as the sexual graffiti did in 
Waltman, that he was being harassed for a reason 
prohibited by Title VII. 

 Another coworker alleges that he saw graffiti in 
one location which used a racial slur in relation to 
Ketterer. There is no evidence that similar graffiti 
was at multiple locations. One item of graffiti is not 
sufficient when the other circumstances are taken 
into consideration. 

 The record fully supports that the Yellow Trans-
portation facility was not a pleasant place to work. As 
the facts show, the reasons for the hostility were 
complicated and ever-changing. Much of the harass-
ment stemmed from conduct not prohibited by Title 
VII. In these circumstances, insufficient facts have 
been identified to show that Yellow Transportation 
should have known Ketterer was harassed because of 
his association with minorities. The district court did 
not err by granting Yellow Transportation’s motion for 
summary judgment. 
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C. Ketterer’s Retaliation Claim 

 Ketterer argues the district court improperly 
held that he had not established a prima facie case of 
retaliation. According to Ketterer, he suffered various 
forms of retaliation for engaging in protected activity. 

 A plaintiff establishes a prima facie case of 
retaliation by showing (i) he engaged in a protected 
activity, (ii) an adverse employment action occurred, 
and (iii) there was a causal link between the protect-
ed activity and the adverse employment action. 
Taylor v. United Parcel Serv., Inc., 554 F.3d 510, 523 
(5th Cir. 2008). If the plaintiff successfully presents a 
prima facie case, the burden shifts to the employer to 
provide a “legitimate, non-retaliatory reason for the 
adverse employment action.” Long v. Eastfield Coll., 
88 F.3d 300, 304-05 (5th Cir. 1996) (citation omitted). 
If the defendant presents evidence that supports that 
it acted properly, the fact-finder must decide whether 
retaliation was the but-for cause for the employer’s 
action. Id. at 305 n. 4. 

 The district court determined that Ketterer 
engaged in protected activity when he picketed 
against Yellow Transportation’s treatment of minori-
ties. This finding is not in dispute. As to the next two 
elements of a prima facie case, the district court 
found that Ketterer did not suffer adverse employ-
ment actions, and that he failed to offer evidence he 
would not have been retaliated against “but for” his 
engagement in protected activity. Ketterer’s appeal 
focuses on these two elements of the inquiry. 
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 An adverse employment action is one that “a 
reasonable employee would have found . . . [to be] 
materially adverse, which in this context means it 
well might have dissuaded a reasonable worker from 
making or supporting a charge of discrimination.” 
Aryain v. Wal-Mart Stores Tex. LP, 534 F.3d 473, 484 
(5th Cir. 2008) (quotation marks and citation omit-
ted). In determining whether an adverse employment 
action occurred, we focus on the final decisionmaker. 
Gee v. Principi, 289 F.3d 342, 346 (5th Cir. 2002) 
(citation omitted). The actions of ordinary employees 
are not imputable to their employer unless they are 
conducted “in furtherance of the employer’s business.” 
Long, 88 F.3d at 306 (quotation marks and citation 
omitted). There must, however, be “a direct relation-
ship between the allegedly discriminatory conduct 
and the employer’s business.” Id. 

 On appeal, Ketterer alleges to have suffered the 
following adverse employment actions: (1) harass-
ment by coworkers; (2) increased workload; and (3) 
reinstatement without back-pay. We examine each in 
turn. 

 
1. Harassment by coworkers 

 Ketterer advances various incidents of coworker 
harassment, including name-calling, physical intimi-
dation, false accusations, vandalization of his belong-
ings, verbal threats, and observing violence and 
illegal behavior. None of these alleged incidents, 
however, were perpetrated by anyone other than 
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ordinary employees, nor was the alleged harassment 
committed in furtherance of Yellow Transportation’s 
business. See id. 

 Ketterer urges us to abandon our framework for 
coworker retaliation as articulated in Long, and 
adopt the approach taken by the “majority of our 
sister circuits[,]” which hold “that Title VII protects 
against coworker retaliatory harassment that is 
known to but not restrained by the employer.” Haw-
kins v. Anheuser-Busch, Inc., 517 F.3d 321, 345 (6th 
Cir. 2008). “This court adheres strictly to the maxim 
that one panel of the court cannot overturn another, 
even if it disagrees with the prior panel’s holding.” 
Macktal v. U.S. Dept. Of Labor, 171 F.3d 323, 328 (5th 
Cir. 1999) (citation omitted). We, therefore, must 
decline this invitation. 

 
2. Increased workload 

 Ketterer alleges that after he began picketing, he 
received more, heavier, and dirtier work. The district 
court found these allegations were not supported by 
evidence nor had Ketterer established a causal link. 
His effort to do so now is too late. See Forsyth v. Barr, 
19 F.3d 1527, 1537 (5th Cir. 1994). 

 
3. Reinstatement without back-pay 

 Ketterer contends that he was discharged after 
a physical altercation with a coworker and reinstat-
ed without back-pay, while his coworker received 
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back-pay. The district court found that Ketterer had 
not establish a prima facie case, but even if he had, 
he failed to offer evidence of “but for” causation to 
rebut Yellow Transportation’s legitimate, nondiscrim-
inatory reason for its actions; that is, Ketterer’s 
violation of workplace policy. 

 Because we can affirm a district court on any 
basis established by the record, we need only look to 
the summary judgment evidence to confirm that, in 
fact, Ketterer did not demonstrate that “but for” his 
participation in protected activities, he would not 
have been reinstated without back-pay. See Long, 88 
F.3d at 305 n. 4. 

 To defeat a motion for summary judgment, a 
plaintiff must demonstrate “a conflict in substantial 
evidence on [the] ultimate issue” of “but for” causa-
tion. Id. at 308 (quotation marks and citations omit-
ted). “Evidence is ‘substantial’ if it is of such quality 
and weight that reasonable and fair-minded men in 
the exercise of impartial judgment might reach 
different conclusions.” Id. (quotation marks and 
citation omitted). Temporal proximity, standing alone, 
is not enough. Strong v. Univ. Healthcare Sys., L.L.C., 
482 F.3d 802, 808 (5th Cir. 2007). Ketterer has not 
established a conflict in substantial evidence on this 
issue. 

 The district court properly granted summary 
judgment. 
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D. Hernandez’s Discrimination and Retalia-
tion Claims 

1. Discrimination 

 Hernandez alleges that he was fired because of 
his race. He argues the district court erred in grant-
ing summary judgment on his discrimination claim 
by failing to consider evidence of pretext. 

 The discrimination claim derives from an inci-
dent between Hernandez and Green that began 
when, during roll call, someone yelled at Hernandez, 
“Go with your girlfriend Ketterer.” After exchanging 
derogatory remarks, Hernandez threatened Green. 
Green complained to management, and both Hernan-
dez and Green were suspended. Yellow Transporta-
tion conducted an investigation that resulted in 
warning letters for the initial exchange of remarks. In 
addition, Hernandez was fired for threatening Green, 
which was a violation of workplace policy. A formal 
grievance committee upheld the termination. 

 To survive summary judgment on a claim of 
employment discrimination based on circumstantial 
evidence, the plaintiff first must establish a prima 
facie case. Bryan v. McKinsey & Co., 375 F.3d 358, 
360 (5th Cir. 2004) (citation omitted). Once offered, 
the burden shifts to the employer to provide evidence 
of a “legitimate, nondiscriminatory reason for the” 
adverse employment action. Id. (quotation marks and 
citation omitted). After the employer meets this 
burden, “the plaintiff must show that he was the 
victim of intentional discrimination by showing that 
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the employer’s proffered explanation is unworthy of 
credence.” Id. (quotation marks and citation omitted). 
The plaintiff may overcome this hurdle by showing 
“that the legitimate reasons offered by the [employer] 
were not its true reasons, but were a pretext for 
discrimination.” Reeves v. Sanderson Plumbing 
Prods., Inc., 530 U.S. 133, 143, 120 S.Ct. 2097, 147 
L.Ed.2d 105 (2000) (quotation marks and citation 
omitted). 

 The district court assumed without deciding that 
a prima facie case was established. That assumption 
is not an issue on appeal. Yellow Transportation’s 
explanation for terminating Hernandez – that he 
violated the workplace policy – is also not at issue. 
The dispute concerns the final step in the analysis. 

 Hernandez argues that the following evidence 
establishes pretext: (a) similarly-situated employees 
were treated more favorably; (b) harassment by 
coworkers; and (c) the failure of a supervisor to re-
spond to Hernandez’s complaint against Green. We 
analyze each of these allegations to determine wheth-
er Hernandez has shown an issue of material fact 
that Yellow Transportation’s nondiscriminatory 
explanation for firing Hernandez is false. 

 
a. Similarly-situated employees treated 

more favorably 

 Hernandez provides examples of employees who 
violated similar policies but were not fired. He failed, 
though, to seek to demonstrate that any of the 
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employment actions “were taken under nearly identi-
cal circumstances[,]” including that Hernandez and 
the other employees shared the same job or responsi-
bilities, reported to the same supervisor, had “essen-
tially comparable violation histories[,]” and, most 
importantly, that the “conduct that drew the adverse 
employment decision [was] nearly identical.” Lee v. 
Kan. City S. Ry. Co., 574 F.3d 253, 260 (5th Cir. 2009) 
(quotation marks and citations omitted). 

 
b. Harassment by coworkers 

 In addition to the incidents of harassment con-
tained within his hostile work environment claim, 
Hernandez provides four additional examples of 
coworker harassment. These include allegations that 
he was called derogatory names by Green, that a 
group of Caucasians interfered with his work, that 
his name was written on the back of a trailer, and 
that Caucasian coworkers distracted him while he 
worked. 

 Hernandez does not offer evidence that the 
individuals responsible for his termination were 
tainted by discriminatory animus, or that his cowork-
ers “possessed leverage, or exerted influence, over the 
titular decisionmaker.” Roberson v. Alltel Info. Servs., 
373 F.3d 647, 653 (5th Cir. 2004) (quotation marks 
and citations omitted); see also Staub v. Proctor 
Hosp., ___ U.S. ___, 131 S.Ct. 1186, 179 L.Ed.2d 144 
(2011). Rather, Hernandez merely states that he 
raised a fact issue that Yellow Transportation’s 
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managers condoned his coworkers’ harassment. He 
does not cite evidence of this claim or reference the 
record. It is not our duty to scrutinize the record on 
appeal. Jones, 82 F.3d at 1338. Further, Hernandez 
does not lodge any such allegation against members 
of the formal grievance committee, which upheld 
Yellow Transportation’s decision to fire him. 

 
c. Supervisor’s failure to respond to 

Hernandez’s complaint 

 Hernandez contends that years before he was 
fired, Green pulled a knife on him and said, “this is 
for you and your sons.” Upon complaining to man-
agement, Hernandez alleges a supervisor told him he 
would get in trouble if he pursued the claim. Hernan-
dez did not present evidence linking this episode with 
his termination, nor has he demonstrated that race 
was a factor in the supervisor’s statement. A rational 
trier of fact could not find that race, rather than 
violating the workplace policy, was the actual reason 
for his termination. See Patel v. Midland Mem’l Hosp. 
and Med. Ctr., 298 F.3d 333, 342-43 (5th Cir. 2002). 
Summary judgment on this claim was proper. 

 
2. Retaliation 

 Hernandez challenges the district court’s grant 
of summary judgment on his retaliation claim. He 
argues that his discharge was retaliation for an array 
of protected activities, including picketing against 
Yellow Transportation’s treatment of minorities, filing 
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an EEOC complaint, joining a lawsuit against Yellow 
Transportation, and complaints of unfair job assign-
ments, coworker harassment, inequitable treatment, 
and failure to investigate prior complaints. 

 The issue on appeal concerns whether Hernandez 
would not have been fired “but for” his participation 
in protected activities. As previously discussed, a 
plaintiff may avoid summary judgment on “but for” 
causation by demonstrating “a conflict in substantial 
evidence on this ultimate issue.” Long, 88 F.3d at 308 
(quotation marks and citations omitted). “Evidence is 
‘substantial’ if it is of such quality and weight that 
reasonable and fair-minded men in the exercise of 
impartial judgment might reach different conclu-
sions.” Id. (quotation marks and citation omitted). 

 On appeal, Hernandez presents two arguments 
to demonstrate “but for” causation. His first argu-
ment is that his firing was in close temporal proximi-
ty to his participation in protected activities. “But for” 
causation, however, cannot be established by tem-
poral proximity alone. See Strong, 482 F.3d at 808. 

 Hernandez’s second argument is that he present-
ed evidence of pretext, which in addition to temporal 
proximity, is sufficient to establish “but for” causa-
tion. See Shackelford, 190 F.3d at 408-09. According 
to Hernandez, the following is evidence of pretext: 
(a) Yellow Transportation’s investigation into the 
incident with Green was not governed by normal 
procedures; (b) the post-termination grievance 
process was unfair; (c) Green and Hernandez were 
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treated unequally; and (d) similarly-situated employ-
ees were treated more fairly. 

 
a. Investigation into incident with Green 

 Hernandez’s allegations regarding the investiga-
tion into his encounter with Green were not raised in 
the district court as to this claim. It is too late to 
identify them on appeal. See Forsyth, 19 F.3d at 1537. 

 
b. Procedures governing post-termination 

grievance process 

 Hernandez’s allegations regarding the procedures 
governing his post-termination grievance process are 
unsupported by evidence and merely speculative. See 
Ramsey, 286 F.3d at 269 (holding that “conclusory 
allegations, speculation, and unsubstantiated asser-
tions are inadequate to satisfy” the nonmovant’s 
burden in a motion for summary judgment) (citation 
omitted). 

 
c. Disparity in treatment between Green 

and Hernandez 

 Hernandez alleges that following his incident 
with Green, he was formally removed from service 
pending the grievance hearing, while Green was 
permitted to take vacation. In addition, Green only 
received a warning, whereas Hernandez was fired. 
Accepting these facts as true, we conclude that they 
fail to establish anything other than that Yellow 



31a 

Transportation treated Hernandez’s threats more 
severely than the initial verbal exchange. They do not 
establish “but for” causation. 

 
d. Similarly-situated employees treated 

more favorably 

 In evaluating this claim, we follow the district 
court’s lead in giving considerable weight to Hernan-
dez’s admission that he committed the acts for which 
he was discharged, that those acts violated the work-
place policy, and the formal grievance committee 
upheld his discharge. Nothing Hernandez presents 
contradicts Yellow Transportation’s offered reason for 
firing him. 

 Hernandez has failed to establish that Yellow 
Transportation unlawfully retaliated against him. 
Summary judgment was proper. AFFIRMED. 
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 LESLIE H. SOUTHWICK, Circuit Judge: 

 Employees at a terminal for a trucking company 
brought claims of race discrimination, retaliation, 
and hostile work environment against their employer. 
The district court granted summary judgment to the 
defendant on some plaintiffs’ claims and allowed an 
immediate appeal. We AFFIRM. 
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FACTUAL AND PROCEDURAL BACKGROUND 

 Rubin Hernandez, John Ketterer, and Abram 
Trevino (“Plaintiffs”) were employed at Yellow Trans-
portation’s Dallas terminal. The evidence reveals a 
workplace that could be quite mean-spirited, crude, 
and insulting. The issue for us to decide is whether 
federal rights were violated. 

 We give an evidentiary overview at this point, 
relying on the facts admitted in the district court. 
Hernandez, who is Mexican-American, worked as 
a shuttle driver and hostler from 1993 until 2007. 
He brought claims of discrimination, retaliation, and 
hostile work environment. As to the discrimination 
claim, Hernandez had a disagreement with a coworker, 
threatened him, and was fired for violating workplace 
policy regarding such conduct. The coworker, who 
was not a passive victim in the altercation, exchang-
ing derogatory remarks with Hernandez, received a 
lesser penalty. 

 To support the hostile work environment claim, 
Hernandez alleges he either personally experienced 
or witnessed race-based and non-race-based harass-
ment while employed at Yellow Transportation. The 
retaliation claim seeks to connect his termination 
with earlier formal claims and informal complaints 
about discrimination. 

 Ketterer, who is Caucasian, has been employed 
as a dock worker since 1990. He claims there was a 
hostile work environment. He also says he suffered 
retaliation based in part on twice being fired and 
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later reinstated after serving a suspension. He alleges 
to have engaged in protected activity by picketing 
against Yellow Transportation’s treatment of minor-
ities. 

 Ketterer’s hostile work environment claim also 
rests upon race-based and non-race-based harass-
ment he either witnessed or personally suffered as a 
result of his association with minority employees. He 
contends his protected status results from his associ-
ation with black and Hispanic employees. 

 Trevino, who is Mexican-American, has worked 
as a dock worker since 1984. He brought only a claim 
of hostile work environment. He also claims to have 
experienced or witnessed race-based and non-race-
based harassment while employed at Yellow Trans-
portation. 

 Plaintiffs are members of the local chapter of the 
International Brotherhood of Teamsters. A collective 
bargaining agreement governs the terms of their em-
ployment. Plaintiffs filed charges with and received 
right-to-sue letters from the Equal Employment Op-
portunity Commission (“EEOC”) and the Texas Com-
mission on Human Rights. 

 They filed suit in the U.S. District Court for the 
Northern District of Texas, claiming race discrimina-
tion, retaliation, and hostile work environment. Plain-
tiffs’ claims were brought under 42 U.S.C. § 1981, 
Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
§ 2000e et seq., and the Texas Commission on Human 
Rights Act, Tex. Labor Code Ann. §§ 21.001-21.556. 
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The relevant claims under each of these statutes are 
analyzed under the same standard. Jones v. Robinson 
Prop. Group, L.P., 427 F.3d 987, 992 (5th Cir. 2005); 
Shackelford v. Deloitte & Touche, LLP, 190 F.3d 398, 
404 n. 2 (5th Cir. 1999). 

 Yellow Transportation was granted summary 
judgment on all claims brought by these Plaintiffs. 
Other plaintiffs remained in the suit. A determination 
was made by the district court that there was no just 
reason for delay, and the ruling on these parties and 
claims was made a final judgment. See Fed. R. Civ. P. 
54(b). These three plaintiffs then filed a timely ap-
peal. 

 Chief District Judge Fitzwater’s opinion granting 
judgment is thorough and well-reasoned. Arrieta v. 
Yellow Transp., Inc., No. 3:05-CV-2271, 2008 WL 
5220569 (N.D.Tex. Dec.12, 2008) (unpublished). In 
our analysis, we will refer to that opinion for a more 
comprehensive explanation of some allegations. 

 
DISCUSSION 

 We review a district court’s grant of summary 
judgment de novo and apply the same standards as 
the district court. Adams v. Travelers Indem. Co. of 
Conn., 465 F.3d 156, 163 (5th Cir. 2006). Summary 
judgment is proper if the pleadings and evidence 
show there is no genuine issue of material fact and 
the moving party is entitled to judgment as a mat- 
ter of law. Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 247, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);  
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Fed. R. Civ. P. 56(a). “We construe all facts and infer-
ences in the light most favorable to the nonmoving 
party when reviewing grants of motions for summary 
judgment.” Murray v. Earle, 405 F.3d 278, 284 (5th 
Cir. 2005) (citation omitted). “If the record, taken as a 
whole, could not lead a rational trier of fact to find for 
the non-moving party, then there is no genuine issue 
for trial.” Harvill v. Westward Commc’ns, L.L.C., 433 
F.3d 428, 433 (5th Cir. 2005) (quotation marks and 
citation omitted). 

 Plaintiffs group their arguments of error 
around four of the dismissals by the district court: 
(A) Hernandez and Trevino’s hostile work environ-
ment claims, (B) Ketterer’s hostile work environ- 
ment claim, (C) Ketterer’s retaliation claim, and 
(D) Hernandez’s retaliation and race discrimination 
claims. In response, Yellow Transportation argues 
that Plaintiffs at times highlight facts from the 
voluminous summary judgment record that were not 
identified for the district court and therefore were not 
considered in ruling on summary judgment. 

 The argument that new material cannot be pre-
sented on appeal is a legally valid one, though we 
need to determine whether factually it is applicable 
here. A district court’s decision on summary judgment 
is largely controlled by what the parties presented. 
If somewhere in a record there is some evidence 
that might show a dispute of material fact, the dis-
trict court needs to be pointed to that evidence as 
opposed to having to engage in an extensive search. 
Fed. R. Civ. P. 56(c); Jones v. Sheehan, Young & Culp, 
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P.C., 82 F.3d 1334, 1338 (5th Cir. 1996). The district 
court “considered all the evidence that plaintiffs’ 
properly cited in their summary judgment briefing, 
and it had no duty to comb the entire record” for 
other evidence. Arrieta v. Yellow Transp., Inc., No. 
3:05-CV-2271, 2009 WL 129731, *2 (N.D.Tex. Jan. 20, 
2009) (unpublished). We agree. 

 
A. Hernandez and Trevino’s Hostile Work Environ-

ment Claims 

 Hernandez and Trevino allege that as to their 
hostile work environment claims, the district court 
improperly refused to consider all the evidence of 
harassment, including harassment suffered by other 
Hispanics and African-Americans, and instances of 
non-race-based harassment. 

 Besides only being required to examine the evi-
dence pointed out to him in the extensive record, the 
district judge also said he would consider admissible 
evidence only, thereby rejecting hearsay. That limita-
tion also is correct. It is a proper summary judgment 
objection “that the material cited to support or dis-
pute a fact cannot be presented in a form that would 
be admissible in evidence.” Fed. R. Civ. P. 56(c)(2). 

 We start by examining what the evidence had to 
support. To establish a claim of hostile work envi-
ronment under Title VII, a plaintiff must prove: 

(1) [he] belongs to a protected group; (2) [he] 
was subjected to unwelcome harassment; 
(3) the harassment complained of was based 
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on race; (4) the harassment complained of af-
fected a term, condition, or privilege of em-
ployment; (5) the employer knew or should 
have known of the harassment in question 
and failed to take prompt remedial action. 

Ramsey v. Henderson, 286 F.3d 264, 268 (5th Cir. 
2002) (citations omitted). It is undisputed that Her-
nandez and Trevino belong to a protected group as 
Hispanics. The other factors are not so clear. 

 Harassment affects a “term, condition, or privi-
lege of employment” if it is “sufficiently severe or 
pervasive to alter the conditions of the victim’s em-
ployment and create an abusive working environ-
ment.” Id. (quotation marks and citations omitted). 
Workplace conduct “is not measured in isolation.” Id. 
(quotation marks and citation omitted). In order to 
deem a work environment sufficiently hostile, “all of 
the circumstances must be taken into consideration.” 
Id. This includes “the frequency of the discriminatory 
conduct; its severity; whether it is physically threat-
ening or humiliating, or a mere offensive utterance; 
and whether it unreasonably interferes with an 
employee’s work performance.” Id. (quotation marks 
and citations omitted). To be actionable, the work 
environment must be “both objectively and subjec-
tively offensive, one that a reasonable person would 
find hostile or abusive, and one that the victim in fact 
did perceive to be so.” Faragher v. City of Boca Raton, 
524 U.S. 775, 787, 118 S.Ct. 2275, 141 L.Ed.2d 662 
(1998) (citation omitted). 
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 Both Hernandez and Trevino refer to numerous 
events of harassment, some directed at them and 
others at coworkers. The district court held there 
were only four incidents of harassment, two each 
against Hernandez and Trevino, that were severe 
enough to affect their employment at Yellow Trans-
portation. We examine those first and then consider 
whether other relevant events were identified before 
the district court. 

 Hernandez was called a racially derogatory term 
on one occasion and once viewed a poster or letter 
also referring derogatorily to Mexicans. Trevino once 
heard Mexicans referred to in a derogatory manner 
over a company radio and had seen a discriminatory 
posting or drawing. The district court found these 
incidents were “plainly offensive to a Hispanic per-
son,” but they could not support a hostile work envi-
ronment claim because they were so few and occurred 
over more than a decade of employment. If in fact 
only two incidents such as these occurred over a ten-
year period, this would not create a fact issue that the 
harassment was “sufficiently severe or pervasive” 
such that “an abusive working environment” had 
been shown. See Ramsey, 286 F.3d at 268. 

 The district court rejected much of Hernandez 
and Trevino’s evidence. Whether that rejection was 
proper is the key appellate issue on these claims. In 
the district court’s memorandum opinion, the irrele-
vance of one key incident was explained. Hernandez 
had been threatened with a knife by a coworker, Ron 
Green, but there was no evidence that the event had 
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anything to do with race. Hernandez agreed that 
Green never used racial epithets towards him. At most, 
the incident revealed that Green and Hernandez had 
a long-running dispute that would eventually lead to 
both men being disciplined. 

 Other evidence was rejected by the district court 
because even if it reflected hostility towards one of 
the plaintiffs, there was no evidence that the actions 
were based on race. A wide range of behaviors can 
make a workplace uncivil, but these plaintiffs must 
show as one of the factors for their Title VII claim 
that the events were based on race. Id. 

 Also rejected was proof of events that these 
plaintiffs had not personally experienced or that were 
directed to persons of a different racial background. 
The district court reasoned this way: 

 To establish a hostile work environment 
claim, however, a plaintiff must personally 
experience racial harassment. The court will 
therefore consider the harassment that a 
reasonable jury could find that plaintiffs 
experienced. See, e.g., Septimus v. Univ. of 
Houston, 399 F.3d 601, 612 (5th Cir.2005) 
(holding that harassment experienced by 
other women was irrelevant when determin-
ing whether harassment that plaintiff expe-
rienced was sufficiently severe or pervasive 
to establish hostile work environment claim). 

Arrieta, 2008 WL 5220569 at *26. We examine the 
case the district court cited. 
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 In Septimus, the plaintiff claimed she was sub-
jected to a hostile work environment based on her 
sex, relying in part on evidence regarding treatment 
of other women. Septimus, 399 F.3d at 612. We noted 
that the plaintiff “did not personally experience most 
(if not all) of the conduct complained of by the other 
women.” Id. The incidents directed at the plaintiff 
were “collectively insufficient” to avoid summary judg-
ment. Id. “All of Septimus’s other summary judgment 
evidence on this claim pertained to other women in 
the [Office of General Counsel], not Septimus, and 
therefore is not relevant.” Id. Our opinion never 
identified the evidence regarding other women nor 
did it explain its reasoning. That makes it an uncer-
tain precedent that evidence regarding other workers 
is never relevant. We at most know that the evidence 
was not relevant in that case. Septimus is a reminder, 
though, that the harassment must have affected “a 
term, condition, or privilege” of the “victim’s” em-
ployment. Ramsey, 286 F.3d at 268. 

 Hernandez and Trevino argue that the district 
court’s conclusions resulted in the ignoring of sub-
stantial evidence of harassment. They refer us to one 
of our decisions in which we recognized the relevance 
of evidence of discrimination against other individu-
als in the plaintiff ’s protected class. Shattuck v. 
Kinetic Concepts, Inc., 49 F.3d 1106, 1109-10 (5th Cir. 
1995). That decision applied the Age Discrimination 
in Employment Act. Id. at 1108. We held that it  
was proper to exclude evidence allegedly showing 
discrimination on other grounds such as race or sex,  
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but evidence of discrimination against other members 
of a plaintiff ’s protected class was admissible. Id. at 
1109-10. Among our authorities for that holding were 
decisions involving age, race, and sex discrimination 
claims. Id. at 1110 n. 9. 

 Another decision of this court from the same year 
held that under a state discrimination in employment 
statute involving workers with disabilities, evidence 
of the same sort of discrimination against workers 
other than the plaintiff was admissible. Kelly v. 
Boeing Petroleum Servs., Inc., 61 F.3d 350, 358 & 
n. 10 (5th Cir. 1995). That was because intentional 
discrimination had to be shown under the state stat-
ute, making relevant the evidence of a climate of that 
form of discrimination. Id. Conversely, anecdotes 
about discrimination or verbal harassment on other 
grounds were not relevant because there was too 
weak a correlation between the different forms of 
potential animus. Id. at 357-58. 

 We have held in the context of sex discrimination 
that harassment of women other than the plaintiff is 
relevant to a hostile work environment claim. 
Waltman v. Int’l Paper Co., 875 F.2d 468, 477-78 (5th 
Cir. 1989). In fact, we agreed that “ ‘a woman who was 
never herself the object of harassment might have a 
Title VII claim if she were forced to work in an at-
mosphere in which such harassment was pervasive.’ ” 
Id. at 478 (quoting Vinson v. Taylor, 753 F.2d 141, 146 
(D.C.Cir. 1985)). In Waltman, we also found extensive 
evidence of sex discrimination targeting the plaintiff, 
including “evidence that several different employees 
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touched her in a sexual manner and directed sexual 
comments toward her . . . [and] evidence of ongoing 
sexual graffiti on the walls, and in the elevator and 
bathroom. . . .” Id. at 477. 

 These precedents show that we have allowed 
evidence of similar forms of discrimination or har-
assment against others to be used by a plaintiff to 
prove the intent of certain actions against her. E.g., 
Kelly, 61 F.3d at 358 & n. 10. We also have allowed 
evidence of sexual harassment of individuals other 
than a plaintiff to support the existence of an atmos-
phere of harassment for a Title VII claim. E.g., 
Waltman, 875 F.2d at 477-78. 

 A related but distinguishable issue is whether 
evidence of harassment towards black employees can 
help support claims of a hostile work environment 
towards Hispanic employees. We have addressed evi-
dence of cross-category discrimination as being po-
tentially relevant only when there is a sufficient 
correlation between the kind of discrimination 
claimed by a plaintiff and that directed at others. See 
Kelly, 61 F.3d at 357-58. We do not see that a specific 
holding is needed on this appeal regarding how 
evidence of the workplace environment for one cate-
gory of employees can be used to support the claims 
under Title VII for another category. As we noted 
earlier, we have held that before a workplace envi-
ronment may be found sufficiently hostile, a wide 
array of considerations are to be examined. Ramsey, 
286 F.3d at 268. Among the facts that must be proven 
by the relevant evidence is that “the conditions of the 
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victim’s employment” have been altered by the har-
assment. Id. 

 The district court held that the examples of ha-
rassment towards black employees could not support 
the claim that there was a hostile work environment 
for Hispanic employees. Whether that conclusion is 
always correct we need not decide. It does appear, 
though, that if the evidence of the workplace envi-
ronment for the employees of a plaintiff ’s race does 
not show frequent, severe, and pervasive hostility, 
then evidence of hostility towards a different racial 
group is not much support for the plaintiff ’s claim. 
There at least needs to be evidence that the hostility 
towards a racial group different than that of a plain-
tiff is in some fashion probative of the claim of hostil-
ity towards the plaintiff ’s category of workers. 

 Hernandez and Trevino had evidence of specific 
incidences of workplace hostility towards black em-
ployees. Nonetheless, such incidents were neither “phys-
ically threatening or humiliating” towards Hernandez 
and Trevino, nor did the harassment “unreasonably 
interfere[ ]  with [their] work performance.” Id. We 
agree with the district court that the evidence that 
was offered of a hostile environment for black em-
ployees did not transform what was an otherwise 
insufficient case of a hostile work environment expe-
rienced by these two Hispanic employees into one 
that could survive summary judgment. 

 We also do not consider the various incidents of 
harassment not based on race. See id. Hernandez and 
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Trevino argue this court has examined incidents of 
non-race-based harassment when determining whether 
the harassment experienced under a hostile work 
environment claim was sufficiently severe or perva-
sive. See E.E.O.C. v. WC&M Enters., Inc., 496 F.3d 
393 (5th Cir. 2007). In that decision, though, the court 
examined a particular perpetrator’s non-national-
origin-based harassment in the context of his other 
acts of national-origin-based harassment. Id. at 400. 
The court determined that a factfinder could reason-
ably conclude a coworker’s frequent banging on the 
glass partition of the plaintiff ’s office was motivated 
by animus related to the plaintiff ’s national origin 
because that same coworker had constantly called the 
plaintiff “Arab” for approximately a year. Id. at 400-
01. Hernandez and Trevino did not have evidence 
that the alleged non-race-based harassment was part 
of a pattern of race-based harassment. 

 We affirm the district court’s grant of summary 
judgment as to Hernandez and Trevino’s claims of 
hostile work environment. 

 
B. Ketterer’s Hostile Work Environment Claim 

 Ketterer appeals the district court’s grant of sum-
mary judgment on his hostile work environment 
claim. Ketterer, who is Caucasian, argues that he is a 
member of a protected class due to his association 
with African-Americans and Hispanics. He claims ha-
rassment based upon that association was sufficiently 
severe or pervasive as to affect his employment. 



46a 

 The district court found that Ketterer did not 
establish a prima facie case of a hostile work envi-
ronment because he did not belong to a protected 
group, and did “not allege[ ]  harassment based on his 
race that was sufficiently pervasive to affect his em-
ployment.” Arrieta, 2008 WL 5220569 at *29. Specifi-
cally, Ketterer failed to claim “an association with a 
protected group sufficient to bring him under the 
coverage of Title VII’s substantive anti-discrimination 
provision[.]” Id. 

 This court has not ruled on the extent of associa-
tion necessary between a member of one race and a 
member of another race against which the employer 
discriminates in order for the member of the former 
race to have an actionable hostile work environment 
claim.1 We have, however, examined this question 

 
 1 After this case was argued, the Supreme Court held that a 
person whose employment was otherwise unaffected could bring 
a Title VII retaliation claim for the firing of his coworker and 
fiancee. Thompson v. N. Am. Stainless, LP, ___ U.S. ___, 131 
S.Ct. 863, 870, 178 L.Ed.2d 694 (2011). The retaliation allegedly 
was for the plaintiff ’s protected conduct, but the penalty was 
directly suffered by the fiancee. Id. at 867. This holding applied 
“zone of interests” principles to the issue of who was a “person 
aggrieved” under Title VII. Id. at 870. “Title VII’s antiretaliation 
provision prohibits any employer action that ‘well might have 
dissuaded a reasonable worker from making or supporting a 
charge of discrimination.’ ” Id. at 868 (quoting Burlington N. & 
S.F.R. Co. v. White, 548 U.S. 53, 68, 126 S.Ct. 2405, 165 L.Ed.2d 
345 (2006)). Had there been employer retaliation for Ketterer’s 
protected conduct, but it was some other employee who suffered 
the adverse employment action, Thompson would have more 
relevance to this case. 



47a 

in the context of other provisions of Title VII. For 
example, we have held that “Title VII prohibits dis-
crimination in employment premised on an interra-
cial relationship.” Deffenbaugh-Williams v. Wal-Mart 
Stores, Inc., 156 F.3d 581, 589 (5th Cir. 1998), vacated 
in part on other grounds in Deffenbaugh-Williams v. 
Wal-Mart Stores, Inc., 182 F.3d 333 (5th Cir. 1999) (en 
banc). Recently, we specified that the relationship be-
tween the unprotected employee and protected em-
ployee had to be “personal.” Floyd v. Amite Cnty. Sch. 
Dist., 581 F.3d 244, 249-50 (5th Cir. 2009) (citation 
omitted). Additionally, the discrimination must be 
“predicated on animus against the employee because 
of his association with persons of another race” as 
opposed to animus against members of the other race 
with whom the employee associates. Id. at 250. 

 Ketterer has not established that he had a “per-
sonal” relationship with members of a protected class. 
The only evidence offered before the district court on 
this claim is that Ketterer “associated with” minority 
employees. Because Ketterer did not adequately pre-
sent this argument before the district court, any ef-
fort to do so now is too late. Keelan v. Majesco 
Software, Inc., 407 F.3d 332, 339 (5th Cir. 2005). 

 The district court properly dismissed Ketterer’s 
claim because he failed to establish a prima facie case 
of a hostile work environment. 
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C. Ketterer’s Retaliation Claim 

 Ketterer argues the district court improperly 
held that he had not established a prima facie case of 
retaliation. According to Ketterer, he suffered various 
forms of retaliation for engaging in protected activity. 

 A plaintiff establishes a prima facie case of re-
taliation by showing (i) he engaged in a protected 
activity, (ii) an adverse employment action occurred, 
and (iii) there was a causal link between the pro-
tected activity and the adverse employment action. 
Taylor v. United Parcel Serv., Inc., 554 F.3d 510, 523 
(5th Cir. 2008). If the plaintiff successfully presents a 
prima facie case, the burden shifts to the employer to 
provide a “legitimate, non-retaliatory reason for the 
adverse employment action.” Long v. Eastfield Coll., 
88 F.3d 300, 304-05 (5th Cir. 1996) (citation omitted). 
Upon answering this inquiry, the burden returns to 
the plaintiff to prove that the protected conduct “was 
a ‘but for’ cause of the adverse employment decision.” 
Id. at 305 n. 4 (citation omitted). 

 The district court determined that Ketterer en-
gaged in protected activity when he picketed against 
Yellow Transportation’s treatment of minorities. This 
finding is not in dispute. As to the next two elements 
of a prima facie case, the district court found that 
Ketterer did not suffer adverse employment actions, 
and that he failed to offer evidence he would not have 
been retaliated against “but for” his engagement in 
protected activity. Ketterer’s appeal focuses on these 
two elements of the inquiry. 



49a 

 An adverse employment action is one that “a 
reasonable employee would have found . . . [to be] ma-
terially adverse, which in this context means it well 
might have dissuaded a reasonable worker from mak-
ing or supporting a charge of discrimination.” Aryain 
v. Wal-Mart Stores Tex. LP, 534 F.3d 473, 484 (5th Cir. 
2008) (quotation marks and citation omitted). In 
determining whether an adverse employment action 
occurred, we focus on the final decisionmaker. Gee v. 
Principi, 289 F.3d 342, 346 (5th Cir. 2002) (citation 
omitted). The actions of ordinary employees are not 
imputable to their employer unless they are conduct-
ed “in furtherance of the employer’s business.” Long, 
88 F.3d at 306 (citation omitted). There must, how-
ever, be “a direct relationship between the allegedly 
discriminatory conduct and the employer’s business.” 
Id. 

 On appeal, Ketterer alleges to have suffered the 
following adverse employment actions: (1) harassment 
by coworkers; (2) increased workload; and (3) rein-
statement without back-pay. We examine each in 
turn. 

 
1. Harassment by coworkers 

 Ketterer advances various incidents of coworker 
harassment, including name-calling, physical intim-
idation, false accusations, vandalization of his be- 
longings, verbal threats, and observing violence and 
illegal behavior. None of these alleged incidents, how-
ever, were perpetrated by anyone other than ordinary 
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employees, nor was the alleged harassment commit-
ted in furtherance of Yellow Transportation’s busi-
ness. See id. 

 Ketterer urges us to apply caselaw from other 
circuits expanding Title VII’s retaliation provision to 
protect against broader forms of coworker retaliation. 
We decline this invitation. 

 
2. Increased workload 

 Ketterer alleges that after he began picketing, he 
received more work, heavier assignments, and dirtier 
jobs. The district court found these allegations un-
supported by evidence and Ketterer had not estab-
lished a causal link. Any effort to do so now is too 
late. See Forsyth v. Barr, 19 F.3d 1527, 1537 (5th Cir. 
1994). 

 
3. Reinstatement without back-pay 

 Ketterer contends that he was discharged after a 
physical altercation with a coworker and reinstated 
without back-pay, while his coworker received back-
pay. The district court found that Ketterer had not 
establish a prima facie case, but even if he had, he 
failed to offer evidence of “but for” causation to rebut 
Yellow Transportation’s legitimate, nondiscriminatory 
reason for its actions; that is, Ketterer’s violation of 
workplace policy. 

 Because we can affirm a district court “on any 
basis established by the record,” we need only look to 
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the summary judgment evidence to confirm that, in 
fact, Ketterer did not demonstrate that “but for” his 
participation in protected activities, he would not 
have been reinstated without back-pay. See Long, 88 
F.3d at 305 n. 4. 

 We note that to defeat a motion for summary 
judgment, a plaintiff must demonstrate “a conflict in 
substantial evidence on [the] ultimate issue” of “but 
for” causation. Id. at 308 (quotation marks and cita-
tions omitted). “Evidence is ‘substantial’ if it is of such 
quality and weight that reasonable and fair-minded 
men in the exercise of impartial judgment might 
reach different conclusions.” Id. (quotation marks and 
citation omitted). Temporal proximity, standing alone, 
is not enough. Strong v. Univ. Healthcare Sys., L.L.C., 
482 F.3d 802, 808 (5th Cir. 2007). Ketterer has not 
established a conflict in substantial evidence on this 
issue. 

 The district court properly granted summary 
judgment. 

 
D. Hernandez’s Discrimination and Retaliation Claims 

1. Discrimination 

 Hernandez alleges that he was fired because of 
his race. He argues the district court erred in grant-
ing summary judgment on his discrimination claim 
by failing to consider evidence of pretext. 

 The discrimination claim derives from an inci-
dent between Hernandez and Green that began 
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when, during roll call, someone yelled at Hernandez, 
“Go with your girlfriend Ketterer.” After exchanging 
derogatory remarks, Hernandez threatened Green. 
Green complained to management, and both Hernandez 
and Green were suspended. Yellow Transportation 
conducted an investigation that resulted in warning 
letters for the initial exchange of remarks. On addi-
tion, Hernandez was fired for threatening Green, 
which was a violation of workplace policy. A formal 
grievance committee upheld the termination. 

 To survive summary judgment on a claim of em-
ployment discrimination based on circumstantial evi-
dence, the plaintiff first must establish a prima facie 
case. Bryan v. McKinsey & Co., 375 F.3d 358, 360 (5th 
Cir. 2004) (citation omitted). Once offered, the burden 
shifts to the employer to provide evidence of a “le-
gitimate, nondiscriminatory reason for the” adverse 
employment action. Id. (citation omitted). After the 
employer meets this burden, “the plaintiff must show 
that he was the victim of intentional discrimination 
by showing that the employer’s proffered explanation 
is unworthy of credence.” Id. (quotation marks and 
citation omitted). The plaintiff may overcome 
this hurdle by showing “that the legitimate reasons 
offered by the [employer] were not its true reasons, 
but were a pretext for discrimination.” Reeves v. 
Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143, 
120 S.Ct. 2097, 147 L.Ed.2d 105 (2000) (quotation 
marks and citation omitted). 
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 The district court assumed without deciding 
that a prima facie case was established, and that as-
sumption is not a point of contention on appeal. 
Yellow Transportation’s explanation for terminating 
Hernandez – that he violated the workplace policy – 
is also not at issue. The dispute concerns the final 
step in the analysis. 

 Hernandez argues that the following evidence 
establishes pretext: (a) similarly-situated employees 
were treated more favorably; (b) harassment by co-
workers; and (c) the failure of a supervisor to respond 
to Hernandez’s complaint against Green. We ana- 
lyze each of these allegations to determine whether 
Hernandez has shown an issue of material fact that 
Yellow Transportation’s nondiscriminatory explana-
tion for firing Hernandez is false. 

 
a. Similarly-situated employees treated more 

favorably 

 Hernandez provides examples of employees who 
violated the workplace policy but were not fired, 
including Caucasian employees who threatened black 
employees, a Caucasian employee who threatened 
another Caucasian employee, and employees who 
fought in the workplace and across the street. 

 Hernandez has failed to make an effort to dem-
onstrate that any of the employment actions “were 
taken under nearly identical circumstances[,]” includ-
ing that Hernandez and the other employees shared 
the same job or responsibilities, reported to the same 
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supervisor, had “essentially comparable violation his-
tories[,]” and, most importantly, that the “conduct 
that drew the adverse employment decision [was] 
nearly identical. . . .” Lee v. Kan. City S. Ry. Co., 574 
F.3d 253, 260 (5th Cir. 2009) (quotation marks and 
citations omitted). 

 
b. Harassment by coworkers 

 In addition to the incidents of harassment con-
tained within his hostile work environment claim, 
Hernandez provides four additional examples of co-
worker harassment. These include allegations that he 
was called derogatory names by Green, that a group 
of Caucasians interfered with his work, that his name 
was written on the back of a trailer, and that Cauca-
sian coworkers distracted him while he worked. 

 Hernandez does not offer evidence that the in-
dividuals responsible for his termination were tainted 
by discriminatory animus, or that his coworkers “pos-
sessed leverage, or exerted influence, over the titular 
decisionmaker.” Roberson v. Alltel Info. Servs., 373 
F.3d 647, 653 (5th Cir. 2004) (quotation marks and 
citations omitted); see also Staub v. Proctor Hosp., ___ 
U.S. ___, 131 S.Ct. 1186, 179 L.Ed.2d 144 (2011). 
Rather, Hernandez merely states that he raised a fact 
issue that Yellow Transportation’s managers con-
doned his coworkers’ harassment. He does not cite 
evidence of this claim or reference the record. It is not 
our duty to scrutinize the record on appeal. Jones, 82 
F.3d at 1338. Further, Hernandez does not lodge any 
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such allegation against members of the formal griev-
ance committee, which upheld Yellow Transporta-
tion’s decision to fire him. 

 
c. Supervisor’s failure to respond to Hernandez’s 

complaint 

 Hernandez contends that years before he was 
fired, Green pulled a knife on him and said, “this is 
for you and your sons.” Upon complaining to man-
agement, Hernandez alleges a supervisor told him 
he would get in trouble if he pursued the claim. 
Hernandez did not present evidence linking this 
episode with his termination, nor has he demon-
strated that race was a factor in the supervisor’s 
statement. A rational trier of fact would not find that 
race, rather than violating the workplace policy, was 
the actual reason for his termination. See Patel v. 
Midland Mem’l Hosp. and Med. Ctr., 298 F.3d 333, 
342-43 (5th Cir. 2002). Summary judgment on this 
claim was proper. 

 
2. Retaliation 

 Hernandez challenges the district court’s grant 
of summary judgment on his retaliation claim. He 
argues that his discharge was retaliation for an ar- 
ray of protected activities, including picketing against 
Yellow Transportation’s treatment of minorities, fil- 
ing an EEOC complaint, joining a lawsuit against 
Yellow Transportation, and complaints of unfair 
job assignments, coworker harassment, inequitable 
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treatment, and failure to investigate prior com-
plaints. 

 The district court assumed arguendo that Hernandez 
established a prima facie case of retaliation based 
upon his discharge. This is not in dispute. The legiti-
mate, nondiscriminatory reason offered by Yellow 
Transportation – that Hernandez violated the work-
place policy – is also not contested. The issue on ap-
peal concerns the final burden, whether Hernandez 
would not have been fired “but for” his participation 
in protected activities. 

 As previously discussed, a plaintiff may avoid 
summary judgment on “but for” causation by demon-
strating “a conflict in substantial evidence on this ul-
timate issue.” Long, 88 F.3d at 308 (quotation marks 
and citations omitted). “Evidence is ‘substantial’ if it 
is of such quality and weight that reasonable and 
fair-minded men in the exercise of impartial judg-
ment might reach different conclusions.” Id. (quota-
tion marks and citation omitted). 

 On appeal, Hernandez presents two arguments 
to demonstrate “but for” causation. His first argu-
ment is that his firing was in close temporal proximi-
ty to his participation in protected activities. “But for” 
causation, however, cannot be established by tem-
poral proximity alone. See Strong, 482 F.3d at 808. 

 Hernandez’s second argument is that he presented 
evidence of pretext, which in addition to temporal 
proximity, is sufficient to establish “but for” causa-
tion. See Shackelford, 190 F.3d at 408-09. According 
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to Hernandez, the following is evidence of pretext: 
(a) Yellow Transportation’s investigation into the in-
cident with Green was not governed by normal proce-
dures; (b) the post-termination grievance process was 
unfair; (c) Green and Hernandez were treated un-
equally; and (d) similarly-situated employees were 
treated more fairly. 

 
a. Investigation into incident with Green 

 Hernandez’s allegations regarding the investiga-
tion into his encounter with Green were not raised in 
the district court as to this claim. It is too late to 
identify it on appeal. See Forsyth, 19 F.3d at 1537. 

 
b. Procedures governing post-termination griev-

ance process 

 Hernandez’s allegations regarding the procedures 
governing his post-termination grievance process are 
unsupported by evidence and merely speculative. See 
Ramsey, 286 F.3d at 269 (holding that “conclusory 
allegations, speculation, and unsubstantiated asser-
tions are inadequate to satisfy” the nonmovant’s bur-
den in a motion for summary judgment) (citation 
omitted). 

 
c. Disparity in treatment between Green and 

Hernandez 

 Hernandez alleges that following his incident 
with Green, he was formally removed from service 
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pending the grievance hearing, while Green was per-
mitted to take vacation. In addition, Green only re-
ceived a warning, whereas Hernandez was fired. 

 Accepting these facts as true, we find that they 
fail to establish anything other than that Yellow 
Transportation treated Hernandez’s threats more se-
verely than the initial verbal exchange. They do not 
establish “but for” causation. 

 
d. Similarly-situated employees treated more 

favorably 

 In evaluating this claim, we follow the district 
court’s lead in giving considerable weight to Hernandez’s 
admission that he committed the acts for which he 
was discharged, that those acts violated the work-
place policy, and the formal grievance committee 
upheld his discharge. Nothing Hernandez presents 
contradicts Yellow Transportation’s offered reason for 
firing him. 

 Hernandez has failed to establish that Yellow 
Transportation unlawfully retaliated against him. 
Summary judgment was proper. 

 AFFIRMED. 
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Opinion 

MEMORANDUM OPINION AND ORDER 

SIDNEY A. FITZWATER, Chief Judge. 

 In this race-based employment discrimination 
suit, seven current or former employees of defendant 
Yellow Transportation, Inc. (“YTI”) allege that YTI is 
liable under 42 U.S.C. § 1981, Title VII of the Civil 
Rights Act of 1964, 42 U.S.C. § 2000e et seq. (“Title 
VII”), and the Texas Commission on Human Rights 
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Act (“TCHRA”), Tex. Labor Code Ann. §§ 21.001-
21.556 (Vernon 2006),1 for discriminating against them 
based on race, retaliating against them for opposing 
discrimination, and subjecting them to a hostile work 
environment. YTI moves for summary judgment on 
all claims. For the reasons that follow, the court 
grants the motion in part and dismisses all plaintiffs’ 
race discrimination and retaliation claims and the 
hostile work environment claims of Rubin Hernandez 
(“Hernandez”), John Ketterer (“Ketterer”), and Abram 
Trevino (“Trevino”), and Ben Crommedy’s (“Crommedy’s”) 
hostile work environment claims brought under Title 
VII and the TCHRA. The court denies the motion 
as to the hostile work environment claims of plain- 
tiffs Richard A. Arrieta (“Arrieta”), Chris Calip 
(“Calip”), and Roger Johnson (“Johnson”), and as to 
Crommedy’s § 1981-based hostile work environment 
claim. By Fed. R. Civ. P. 54(b) judgment filed today, all 
claims of all plaintiffs, except the hostile work envi-
ronment claims of Arrieta, Calip, and Johnson, and 

 
 1 As the court noted in King v. Enterprise Leasing Co. of 
DFW, 2007 WL 2005541 (N.D.Tex. July 11, 2007) (Fitzwater, J.): 
“ ‘Chapter 21 was entitled the Texas Commission on Human 
Rights Act until the abolishment of the Commission on Human 
Rights. In 2004, the “powers and duties” of the Commission on 
Human Rights were transferred to the Texas Workforce Com-
mission Civil Rights Division.’ ” Id. at *1 n. 1 (quoting Tex. Dep’t 
of Criminal Justice v. Guard, 2007 WL 1119572, at *2 n. 3 
(Tex.App.2007, no pet. h.) (not designated for publication)). As in 
King, the court for clarity will refer to this claim as brought 
under the TCHRA. 
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the § 1981-based hostile work environment claim of 
Crommedy, are dismissed with prejudice. 

 
I 

 Plaintiffs have been employed at YTI’s Dallas ter-
minal in varying capacities and for different lengths 
of time.2 Arrieta has worked at YTI since 1999 as a 
dock worker and city driver. Calip is currently a YTI 
truck driver, and has also worked at YTI since 1999. 
Crommedy worked as a hostler and dock worker at 
the Dallas terminal until August 2005, when he was 
transferred to YTI’s Fort Worth terminal, where he 
currently works as a city driver. Hernandez was 
employed at YTI as a shuttle driver and hostler from 
1993 to 2007. In March 2007 YTI permanently dis-
charged Hernandez for engaging in outrageous con-
duct, including threatening a coworker. Johnson has 
worked at YTI since 1979, and currently appears to 
work as a hostler. Ketterer is a dock worker at YTI, 
where he has worked since 1990. And Trevino, who 
has been employed at YTI since 1984, is also cur-
rently a dock worker. 

 All plaintiffs are members of the local chapter 
of the International Brotherhood of Teamsters 

 
 2 The court recounts the evidence in a light favorable to 
plaintiffs as the summary judgment nonmovants and draws all 
reasonable inferences in their favor. E.g., U.S. Bank Nat’l Ass’n v. 
Safeguard Ins. Co., 422 F.Supp.2d 698, 701 n. 2 (N.D.Tex.2006) 
(Fitzwater, J.) (citing Clift v. Clift, 210 F.3d 268, 270 (5th Cir. 
2000)). 
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(“Teamsters Union”). In 2003 YTI and the Teamsters 
Union entered into a collective bargaining agreement 
(“CBA”) that governs the terms and conditions of em-
ployment for all YTI employees who are union mem-
bers. 

 Although plaintiffs are members of different 
racial groups, they all allege that YTI discriminated 
against them based on race. Arrieta, Hernandez, and 
Trevino assert that YTI discriminated against them 
because they are Mexican-American. Calip, Crommedy, 
and Johnson allege that YTI discriminated against 
them because they are African-American. And Ketterer, 
who is Caucasian, alleges that YTI discriminated 
against him because he associates with racial minor-
ities. 

 All plaintiffs, except Crommedy, filed charges 
with the Equal Employment Opportunity Commis-
sion (“EEOC”) and the Texas Commission on Human 
Rights (“TCHR”) in 2005 or 2006 and received right to 
sue letters. Crommedy has not filed a charge with 
either the EEOC or the TCHR. This suit was original-
ly filed in November 2005 and included 13 other YTI 
employee-plaintiffs. Twelve of the other employees 
who were proceeding pro se were severed from the 
lawsuit. After severance, the seven current plaintiffs, 
plus Don Wesley (“Wesley”), filed amended com-
plaints. In 2007 Wesley was severed as a plaintiff. 
The remaining seven plaintiffs filed a third amended 
complaint in July 2007. 
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 Because the relevant facts that pertain to each 
plaintiff ’s claims vary according to plaintiff, the court 
will discuss them in its consideration of each indi-
vidual plaintiff ’s claims rather than do so generally 
at this introductory part of the memorandum opinion 
and order. 

 
II 

 YTI moves for summary judgment dismissing all 
of plaintiffs’ claims. Except as to the affirmative 
defenses addressed infra at § V(D)(4), plaintiffs will 
bear the burden of proof on these claims at trial. YTI 
can therefore meet its summary judgment obligation 
by pointing the court to the absence of evidence to 
support a claim. See Celotex Corp. v. Catrett, 477 U.S. 
317, 325, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). Once 
YTI does so, the plaintiff in question must go beyond 
his pleadings and designate specific facts showing 
there is a genuine issue for trial.3 See id. at 324; Little 

 
 3 It is well settled that the court is not obligated to comb the 
record in search of evidence that will permit a nonmovant to 
survive summary judgment. Adams v. Travelers Indem. Co. of 
Conn., 465 F.3d 156, 164 (5th Cir. 2006). “Rule 56 does not im-
pose a duty on the district court to sift through the record in 
search of evidence to support a party’s opposition to summary 
judgment.” Doddy v. Oxy USA, Inc., 101 F.3d 448, 463 (5th Cir. 
1996) (citing Jones v. Sheehan, Young & Culp, P.C., 82 F.3d 
1334, 1338 (5th Cir. 1996)). “Rule 56, therefore, saddles the non-
movant with the duty to ‘designate’ the specific facts in the 
record that create genuine issues precluding summary judg-
ment, and does not impose upon the district court a duty to 
survey the entire record in search of evidence to support a  

(Continued on following page) 
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v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) 
(en banc) (per curiam). An issue is genuine if the 
evidence is such that a reasonable jury could return a 
verdict for the plaintiff in question. Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 
91 L.Ed.2d 202 (1986). The plaintiff ’s failure to pro-
duce proof as to any essential element of a claim, 
however, renders all other facts regarding that claim 
immaterial. See Trugreen Landcare, L.L.C. v. Scott, 
512 F.Supp.2d 613, 623 (N.D.Tex.2007) (Fitzwater, 
J.). Summary judgment is mandatory where the 
plaintiff fails to meet this burden. Little, 37 F.3d at 
1076. 

 
III 

 YTI moves for summary judgment on plaintiffs’ 
claims of disparate treatment based on race and na-
tional origin discrimination.4 YTI argues that none of 

 
non-movant’s opposition.” Jones, 82 F.3d at 1338. Moreover, 
under N.D. Tex. Civ. R. 56.5(c), “[a] party whose . . . response is 
accompanied by an appendix must include in its brief citations 
to each page of the appendix that supports each assertion that 
the party makes concerning the summary judgment evidence.” 
 4 Plaintiffs occasionally refer to their disparate treatment 
claims as being based on race and national origin discrimina-
tion. In their briefing, however, plaintiffs treat their claims as 
being based solely on race discrimination. They do not allege na-
tional origin discrimination that is distinct from race discrimi-
nation, and they do not attempt to establish a prima facie case of 
national origin discrimination. Thus the court will refer to and 
treat plaintiffs’ claims as race discrimination claims. 
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the plaintiffs, except Hernandez, has suffered an ad-
verse employment action. It also contends that plain-
tiffs cannot identify similarly situated employees who 
were treated more favorably. YTI has therefore met 
its burden of pointing the court to the absence of 
evidence to support these claims, and the burden has 
shifted to plaintiffs to introduce evidence that would 
permit a reasonable jury to find in their favor. 

 
A 

 Plaintiffs assert that YTI discriminated against 
them based on race, in violation of Title VII, § 1981, 
and the TCHRA. Under Title VII, it is “an unlawful 
employment practice for an employer . . . to discharge 
any individual, or otherwise to discriminate against 
any individual with respect to his compensation, 
terms, conditions, or privileges of employment, be-
cause of such individual’s race.” 42 U.S.C. § 2000e-
2(a)(1). Section 1981 guarantees “[a]ll persons within 
the jurisdiction of the United States . . . the same 
right . . . to make and enforce contracts” regardless of 
race. 42 U.S.C. § 1981(a). Under the TCHRA, “[a]n 
employer commits an unlawful employment practice 
if because of race . . . the employer . . . discharges 
an individual, or discriminates in any other manner 
against an individual in connection with compensa-
tion or the terms, conditions, or privileges of employ-
ment.” Tex. Lab.Code Ann. § 21.051 (Vernon 1996 & 
Supp.2004-05). 
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 With the exception of procedural issues ad-
dressed below, the analysis under all three statutes 
is the same in the context of race discrimination. 
The Fifth Circuit has consistently held that “race dis-
crimination claims brought pursuant to section 1981 
are governed by the same evidentiary framework ap-
plicable to employment discrimination claims under 
Title VII.” Pegram v. Honeywell, Inc. ., 361 F.3d 272, 
281 n. 7 (5th Cir. 2004); see also Jones v. Robinson 
Prop. Group, 427 F.3d 987, 992 (5th Cir. 2005) (“[T]he 
analysis under both [Title VII and § 1981] [is] identi-
cal, the only substantive differences between the two 
statutes being their respective statute of limitations 
and the requirement under Title VII that the em-
ployee exhaust administrative remedies.” (citations 
omitted)).5 Texas courts also construe the TCHRA 
consistently with federal law interpreting Title VII. 
See Shackelford v. Deloitte & Touche, LLP, 190 F.3d 
398, 404 n. 2 (5th Cir. 1999) (“[T]he law governing 
claims under the TCHRA and Title VII is identical.”); 
Caballero v. Cent. Power & Light Co., 858 S.W.2d 
359, 361 (Tex.1993) (“Another stated purpose [of the 
TCHRA] is to coordinate and conform with federal 
law under Title VII of the Civil Rights Act of 1964, as 
amended[.]” (citations omitted)). Because the same 
analysis applies to all three statutes, the court will 

 
 5 Plaintiffs contend that § 1981 covers a greater range of 
discriminatory employment actions than does Title VII. The 
court addresses this argument infra at § III(C)(2). 
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consider these claims together under the Title VII 
evidentiary framework. 

 
B 

 In the context of a Title VII race discrimination 
claim, each plaintiff must present sufficient direct or 
circumstantial evidence to enable a reasonable jury to 
find that his race was a motivating factor in the ad-
verse employment action taken against him. See, e.g., 
Roberson v. Alltel Info. Servs., 373 F.3d 647, 652 (5th 
Cir. 2004) (addressing Title VII claims for race, color, 
religion, sex, or national origin discrimination). “ ‘Di-
rect evidence is evidence that, if believed, proves the 
fact of discriminatory animus without inference or 
presumption.’ ” West v. Nabors Drilling USA, Inc., 330 
F.3d 379, 384 n. 3 (5th Cir. 2003) (Fitzwater, J.) (age 
discrimination case) (quoting Sandstad v. CB Richard 
Ellis, Inc., 309 F.3d 893, 897 (5th Cir. 2002)). A plain-
tiff who offers “sufficient direct evidence of in-
tentional discrimination should prevail, just as in  
any other case where a plaintiff meets his burden.” 
Nichols v. Loral Vought Sys. Corp., 81 F.3d 38, 40 (5th 
Cir. 1996) (citing Portis v. First Nat’l Bank of New 
Albany, Miss., 34 F.3d 325, 328 n. 6 (5th Cir. 1994)). 
Because plaintiffs have not adduced direct proof of 
race discrimination, they must rely on circumstantial 
evidence. 

 If direct evidence is unavailable, plaintiffs can 
prove discrimination using the “modified McDonnell 
Douglas approach.” Rachid v. Jack in the Box, Inc., 
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376 F.3d 305, 312 (5th Cir. 2004) (age discrimination 
case). As modified, McDonnell Douglas consists of 
three stages. First, plaintiffs must establish a prima 
facie case of discrimination, which “creates a pre-
sumption that [YTI] unlawfully discriminated against 
[them].” Tex. Dep’t of Cmty. Affairs v. Burdine, 450 
U.S. 248, 254, 101 S.Ct. 1089, 67 L.Ed.2d 207 (1981). 
The burden then shifts to YTI to articulate a legiti-
mate, nondiscriminatory reason for the employment 
action taken against them. St. Mary’s Honor Ctr. v. 
Hicks, 509 U.S. 502, 506-07, 113 S.Ct. 2742, 125 
L.Ed.2d 407 (1993). YTI’s burden is one of production, 
not proof, and involves no credibility assessments. 
See, e.g., West, 330 F.3d at 385. Finally, if YTI meets 
its production burden, then plaintiffs may proceed 
under one of two alternatives: the pretext alternative 
or the mixed-motives alternative. See Rachid, 376 
F.3d at 312. Under the pretext alternative, plaintiffs 
must “offer sufficient evidence to create a genuine 
issue of material fact . . . that [YTI’s] reason is not 
true, but is instead a pretext for discrimination.” Id. 
(internal quotation marks omitted). Under the mixed-
motives alternative, plaintiffs must offer sufficient 
evidence to create a genuine issue of material fact 
“that [YTI’s] reason, while true, is only one of the 
reasons for its conduct, and another motivating factor 
is [plaintiffs’] protected characteristic[.]” Id. (internal 
quotation marks omitted). 
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C 

1 

 To establish a prima facie case of race discrimi-
nation under Title VII, plaintiffs must show that they 
(1) are members of a protected class, (2) were quali-
fied for the position, (3) were subject to an adverse 
employment action, and (4) were replaced by someone 
outside the protected class, or, in the case of disparate 
treatment, show that other similarly situated em-
ployees were treated more favorably. Bryan v. McKinsey 
& Co., 375 F.3d 358, 360 (5th Cir. 2004) (addressing 
discharge-based § 1981 claims); see also Wheeler v. BL 
Dev. Corp., 415 F.3d 399, 405 (5th Cir. 2005). In this 
case, except for Ketterer’s claims,6 the first two ele-
ments are uncontested. 

 
2 

 Regarding the third element, the Fifth Circuit 
“has a strict interpretation of the adverse employ-
ment element of [the] prima facie intentional dis-
crimination case” under Title VII and § 1981. Pegram, 
361 F.3d at 282; see also Dixon v. Moore Wallace, Inc., 
2006 WL 1949501, at *8 (N.D.Tex. July 13, 2006) 
(Fitzwater, J.). For the purposes of a discrimination 
claim under these statutes, “[a]dverse employment 
actions include only ultimate employment decisions 

 
 6 YTI contends that Ketterer – who is Caucasian – is not a 
member of a protected class. This issue is discussed infra at 
§ III(I)(2). 
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such as hiring, granting leave, discharging, promot-
ing, or compensating.” McCoy v. City of Shreveport, 
492 F.3d 551, 559 (5th Cir. 2007) (alteration in origi-
nal) (citation omitted); see also Pegram, 361 F.3d at 
282; Dixon, 2006 WL 1949501, at *8. McCoy held 
that, although the Supreme Court’s decision in Bur-
lington Northern & Santa Fe Railway Co. v. White, 
548 U.S. 53, 126 S.Ct. 2405, 165 L.Ed.2d 345 (2006), 
altered the Fifth Circuit’s “adverse employment ac-
tion” standard in the context of retaliation claims, it 
did not affect the standard in the context of discrimi-
nation claims. McCoy, 492 F.3d at 559-60. Thus a 
plaintiff must show that he was subject to an ulti-
mate employment decision to establish a prima facie 
case of discrimination. 

 Plaintiffs maintain that Title VII discrimination 
claims based on adverse employment actions are not 
limited to “ultimate employment decisions.” And they 
contend that, even if Title VII claims are so limited, 
§ 1981 claims are distinguishable and do not require 
an “ultimate employment decision.” For support, plain-
tiffs cite two of this court’s opinions: Wesley v. Yellow 
Transportation, Inc., 2008 WL 294526 (N.D.Tex. Feb.4, 
2008) (Fitzwater, C.J.), and Hayes v. MBNA Technol-
ogy, Inc., 2004 WL 1283965 (N.D.Tex. June 9, 2004) 
(Fitzwater, J.). 

 Plaintiffs’ reading of Wesley and Hayes is reason-
able, and their arguments based on these opinions 
are on point. But despite what this court wrote in 
Wesley and Hayes, it is persuaded that their pertinent 
holdings do not accurately reflect the current state of 
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the law in this circuit. As the Fifth Circuit explicitly 
held in McCoy, its “precedent recognizing only ‘ulti-
mate employment decisions’ as actionable adverse 
employment actions remains controlling for Title VII 
discrimination claims.” McCoy, 492 F.3d at 560. And, 
as discussed supra at § III(A), “race discrimination 
claims brought pursuant to section 1981 are governed 
by the same evidentiary framework applicable to 
employment discrimination claims under Title VII.” 
Pegram, 361 F.3d at 281 n. 7. Accordingly, to the 
extent Wesley and Hayes hold otherwise, they do not 
accurately state the governing law of the Fifth Cir-
cuit, and neither this court nor plaintiffs can rely on 
them in this case.7 

 
3 

 The court evaluates the effect of an employ- 
ment action according to an objective standard. See 
Alvarado v. Tex. Rangers, 492 F.3d 605, 613-14 (5th 
Cir. 2007) (citing Pegram, 361 F.3d at 283); Dixon, 
2006 WL 1949501, at *9. The Fifth Circuit has fre-
quently admonished “not to expand the definition of 
adverse employment action to include ‘events such as 
disciplinary filings, supervisor’s reprimands, and 
even poor performance by the employee – anything 
that might jeopardize employment in the future.’ ” 

 
 7 Because Wesley is still pending, the court is today entering 
an order in that case that affords the plaintiff the opportunity to 
address the impact of this decision. 
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Roberson v. Game Stop/Babbage’s, 152 Fed. Appx. 
356, 360 (5th Cir. 2005) (per curiam) (citing Shackelford, 
190 F.3d at 407). 

 Neither receiving an increased workload nor 
being assigned undesirable tasks constitutes an ad-
verse employment action, because neither action is an 
ultimate employment decision. See Hart v. Life Care 
Ctr. of Plano, 243 Fed. Appx. 816, 818 (5th Cir. 2007) 
(per curiam) (holding that employee’s being assigned 
more difficult tasks than Hispanic coworkers did not 
constitute adverse employment action); Benningfield 
v. City of Houston, 157 F.3d 369, 376-77 (5th Cir. 
1998) (holding that being assigned an unusually heavy 
work load is merely administrative matter and not an 
adverse employment action); Martin v. Kroger Co., 65 
F.Supp.2d 516, 539 (S.D.Tex.1999) (holding that 
increased work load does not rise to level of adverse 
employment action). Receiving inferior equipment, in-
cluding inferior trucks, does not constitute an adverse 
employment action. See Rosales v. TXI Operations, 
LP, 2005 WL 598195, at *3 (N.D.Tex. Mar.14, 2005) 
(Godbey, J.); Conley v. TXI Operations, LP, 2004 WL 
1672242, at *3 (N.D.Tex. July 26, 2004) (Godbey, J.). 
It has also been held that receiving unequal break 
times is not an actionable adverse employment action 
under Title VII. See Aryain v. Wal-Mart Stores Tex. 
LP, 534 F.3d 473, 486 (5th Cir. 2008) (holding that 
denials of break requests were nothing more than 
“petty slights” or “minor annoyances” and not action-
able); Stanley v. Univ. of Tex. Med. Branch, Galveston, 
425 F.Supp.2d 816, 824 (S.D.Tex.2003) (“[S]urely, not 
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receiving equal restroom breaks and being asked 
to move heavy objects does not rise to the level of 
an actionable Title VII claim.”). Finally, disciplinary 
warnings and negative performance evaluations do 
not constitute adverse employment actions because 
they have only a tangential effect, if any, on ultimate 
employment decisions. See Roberson, 152 Fed. Appx. 
at 360; Dixon, 2006 WL 1949501, at *9; Cannon v. St. 
Paul Fire & Marine Ins. Co., 2005 WL 1107372, at *3 
(N.D.Tex. May 6, 2005) (Godbey, J.) (holding that 
requiring employee to participate in and complete 
performance improvement plan was not adverse em-
ployment action); Martin, 65 F.Supp.2d at 536 (“[N]eg-
ative performance evaluations, even if undeserved, 
are not adverse employment actions giving rise to 
actionable discrimination claims.”). The court now 
turns to plaintiffs’ specific allegations of disparate 
treatment. 

 
D 

 Arrieta’s disparate treatment claims rest on al-
legations that he was assigned a heavier work load 
and that he received inferior trucking equipment. 
Arrieta avers that he performed extra moves and 
frequently worked harder than his Caucasian co-
workers. He also alleges that Caucasian employees 
were assigned nicer road units to drive, while he was 
forced to drive inferior city units. YTI argues that it is 
entitled to summary judgment on Arrieta’s disparate 
treatment claims because he has failed to establish a 
prima facie case of discrimination by not alleging an 
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adverse employment action and not identifying a sim-
ilarly situated employee who was treated more favor-
ably. 

 Because the court agrees with YTI that Arrieta 
has failed to allege an adverse employment action, it 
need not address whether he identified a similarly 
situated employee. Neither being assigned a heavier 
work load nor receiving inferior equipment is an 
ultimate employment decision. See, e.g., Benningfield, 
157 F.3d at 376-77 (heavier work load); Rosales, 2005 
WL 598195, at *3 (inferior equipment). Therefore, 
Arrieta has failed to establish a prima facie case of 
disparate treatment, and YTI is entitled to summary 
judgment on Arrieta’s disparate treatment claims 
brought under Title VII, § 1981, and the TCHRA. 

 
E 

1 

 Calip, a truck driver, argues that YTI discrimi-
nated against him based on his race in several ways: 
(1) he received more undesirable assignments than 
did Caucasian drivers; (2) he was given inferior 
equipment; (3) some Caucasian drivers refused to 
ride with him and complained about him, and other 
Caucasian drivers who did want to ride with him 
were not allowed to do so; (4) a dispatcher watched 
him carefully and called him to see why he was late; 
(5) he received excessive warning letters and received 
warning letters for infractions for which Caucasian 
employees did not receive them; (6) he was forced to 
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take drug tests that were not truly random; and 
(7) he was discriminatorily discharged. YTI contends 
that Calip has not established a prima facie case of 
disparate treatment because he has not alleged any 
adverse employment actions and has not identified a 
similarly situated employee who was treated more 
favorably. 

 
2 

 Calip alleges that he received more undesirable 
assignments than did Caucasian employees. In par-
ticular, he posits he was assigned runs that involved 
driving through Utah, Nebraska, and Oregon during 
winter months. Calip contends that these runs re-
quired more work because chains had to be installed 
on the truck, and that the runs caused the potential 
for decreased compensation because snow and ice de-
lays were more likely. 

 As discussed above, neither receiving undesirable 
tasks nor an increased work load constitutes an ad-
verse employment action. See Hart, 243 Fed. Appx. at 
818; Benningfield, 157 F.3d at 376-77. Assuming that 
being assigned winter runs could potentially result in 
less compensation when compared to a driver as-
signed only fair weather runs, this effect on compen-
sation is tangential at most and therefore does not 
constitute an ultimate employment decision. See 
Rosales, 2005 WL 598195, at *3 (holding that truck 
drivers’ being assigned inferior load assignments, 
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which resulted in lower bonuses, did not rise to the 
level of ultimate employment decision). 

 
3 

 Calip further alleges that he and other minority 
drivers received inferior equipment, including trucks 
without air conditioning, and that he was forced to 
ride in a Volvo truck with a partner who weighed over 
300 pounds, which warranted the assignment of a 
larger truck. Assuming arguendo that Calip received 
equipment that was actually inferior, this does not 
constitute an adverse employment action. See id. at 
*3 (holding that being assigned inferior trucks was 
not adverse employment action). 

 
4 

 Calip contends that Caucasian drivers refused to 
ride with him, that some who did ride with him com-
plained about him to management, and that Cauca-
sian drivers who did want to ride with him could not 
because they were not senior enough to be his part-
ner. Allegedly, because many drivers did not want to 
ride with Calip, he received less effective partners 
and less lucrative runs, which decreased his compen-
sation. In support of these allegations concerning 
other Caucasian drivers, Calip cites no action at all 
taken by YTI, much less one that could be construed 
as an ultimate employment decision. 
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5 

 Calip maintains that Troy Hastings, a Caucasian 
dispatcher, repeatedly called him to see why he was 
late delivering a load, confronted him about the way 
he folded his papers, and watched him carefully. 
These actions do not constitute adverse employment 
actions because they did not implicate any ultimate 
employment decisions, such as hiring, granting leave, 
discharging, promoting, or compensating. 

 
6 

 Calip contends that he received excessive warn-
ing letters and received warning letters for infrac-
tions for which Caucasian employees did not receive 
them. In particular, Calip asserts that he received 
warning letters for not making runs he was supposed 
to make and for being late or absent, and that Cauca-
sian employees did not similarly receive warning 
letters for such infractions. 

 Even assuming arguendo that the assertions are 
true, they are insufficient to establish a prima facie 
case because the receipt of a warning letter or other 
disciplinary filing does not constitute an adverse 
employment decision. As the Fifth Circuit reasoned in 
Roberson, disciplinary warnings or filings have only a 
tangential effect on ultimate employment decisions 
and do not constitute adverse employment actions. 
Roberson, 152 Fed. Appx. at 360; see also Dixon, 2006 
WL 1949501, at *9. Indeed, Calip has not alleged that 
he received any warning letter that has had even the 
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slightest effect on a YTI employment decision con-
cerning him. 

 
7 

 Calip alleges that he and other minority workers 
were subjected to non-random drug tests. Calip has 
offered no evidence to support this allegation outside 
of his subjective belief. But even if the court assumes 
the truth of the allegation, it is insufficient to estab-
lish a prima facie case. Being subjected to a drug test, 
random or not, is not an adverse employment action. 
See Dotson v. Gulf, 2006 WL 44071, at *9 (S.D.Tex. 
Jan.9, 2006) (“A drug test does not fall within the 
scope or definition of an adverse employment action 
as defined by existing precedent.” (citing Pegram, 361 
F.3d at 282)). 

 
8 

 Finally, Calip complains that he was discrimina-
torily discharged after missing a drug test. 

 
a 

 In December 2004 Calip was selected for a ran-
dom drug test to be conducted at the Elmbrook Clinic, 
a medical facility independent of YTI. During the 
initial test, Calip did not produce sufficient urine, so 
the clinic instructed him to return to the lobby, drink 
water, and wait to retake the test. Instead of waiting 
in the lobby, Calip went out to his car in the clinic’s 



79a 

parking lot for an unspecified period of time. When he 
returned to the lobby, he was informed that his name 
had already been called to retake the drug test and 
that, because he missed the retake, the clinic had 
contacted Dave Parker (“Parker”), the manager of the 
YTI distribution center. YTI considered the missed 
retake a refusal to submit to a drug test, which 
warranted termination of employment under the 
CBA,8 and discharged Calip. Although YTI discharged 
Calip, he was entitled under the CBA to be reinstated 
if he completed a drug or alcohol rehabilitation pro-
gram and passed a reemployment drug test. Calip 
met these requirements and returned to work in 
January 2005. Following the discharge and rein-
statement, Calip filed a grievance with the Teamsters 
Union, which denied the grievance. Calip contends 
that he was discharged based on race. 

 
b 

 YTI contends that Calip has failed to establish an 
adverse employment action. The court disagrees. It 
concludes that, although Calip was reinstated a few 
weeks after he was terminated, his discharge was an 
ultimate employment decision that constitutes an ad-
verse employment action. 

 
 8 The CBA provides: “A refusal to provide a urine specimen 
or undertake a breath analysis will constitute a presumption of 
intoxication and the employee will be subject to discharge with-
out receipt of a prior warning letter.” D.App. 316. 
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 YTI also maintains that Calip cannot establish a 
prima facie case because he has not identified a 
similarly situated employee who was treated more 
favorably. Calip cites Randy Hill (“Hill”), who is Cau-
casian, as a similarly situated employee. Calip alleges 
that, although Hill failed a drug test in 2002 or 2003 
and was caught smoking “dope” in the YTI parking 
lot, he was not discharged or otherwise disciplined. 
YTI replies that Hill is not a similarly situated em-
ployee and that Calip has failed to offer admissible 
summary judgment evidence supporting the allega-
tion concerning Hill. 

 
c 

 The court will assume arguendo that Calip has 
established a prima facie case based on Hill as a sim-
ilarly situated employee. This conclusion obligates 
YTI to produce evidence that it had a legitimate, 
nondiscriminatory reason for discharging Calip. See, 
e.g., Jackson v. Fed. Express Corp., 2006 WL 680471, 
at *5 (N.D.Tex. Mar.14, 2006) (Fitzwater, J.) (citing 
St. Mary’s Honor Ctr. ., 509 U.S. at 506-07). YTI has 
met its burden of production. It points to summary 
judgment evidence that Calip violated company policy 
by missing a drug test, which was considered a re-
fusal to take a drug test by the Elmbrook Clinic and 
YTI. Pursuant to the CBA, refusing to take a drug 
test constitutes a positive test result. Discharging an 
employee for this misconduct is explicitly authorized 
by the CBA, and it is a legitimate, nondiscriminatory 
reason for discharging an employee. See, e.g., Moore v. 
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Eli Lilly & Co., 990 F.2d 812, 816 (5th Cir. 1993) 
(holding that company’s belief that salesman had fal-
sified drug sample records was “undeniably a legiti-
mate, non-discriminatory reason for its termination 
of [his] employment”); Mendez v. Dollar Tree Stores, 
Inc., 114 Fed. Appx. 149 (5th Cir. 2004) (per curiam) 
(holding that continuing violation of company policy 
was legitimate, nondiscriminatory reason for termi-
nating employment). 

 
d 

 Because YTI has satisfied its burden of producing 
a legitimate, nondiscriminatory reason for Calip’s 
discharge, to survive summary judgment, Calip must 
create a genuine and material fact issue regarding 
the ultimate question of discrimination. As noted, 
under the modified McDonnell Douglas approach, 
Calip can do this in one of two ways. Under the pre-
text alternative, he can offer sufficient evidence to 
create a genuine issue of material fact that YTI’s rea-
son is not true, but is instead a pretext for discrimi-
nation. Under the mixed-motives alternative, he can 
offer sufficient evidence to create a genuine issue of 
material fact that YTI’s reason, while true, is only one 
of the reasons for its conduct, and another motivat- 
ing factor is Calip’s protected characteristic. It is not 
clear under which alternative Calip is challenging 
YTI’s reason for his discharge, but because Calip 
appears to argue that YTI’s proffered reason is un-
true, the court will consider his arguments under the 
pretext alternative. 
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 Calip first argues that he did not miss a drug test 
because he was available to retake the drug test but 
was not given an opportunity to do so. Although he 
concedes he was not waiting in the clinic building to 
retake the drug test, he avers that he was not told he 
was not permitted to wait in the parking lot. He 
further alleges that the clinic employee who testified 
at his grievance hearing was lying when she said that 
she not only called his name but went out in the 
parking lot to tell him he needed to take the test. 

 This evidence would not enable a reasonable jury 
to find pretext because they do not concern YTI’s 
reasoning. The inquiry is not whether Calip actually 
committed the alleged infraction, but whether YTI 
believed that he had and based its decision to dis-
charge him on that belief. See, e.g., Jackson, 2006 WL 
680471, at *7 (“[T]he inquiry is limited to whether 
the employer believed the allegation in good faith and 
whether the decision to discharge the employee was 
based on that belief.” (quoting Waggoner v. City of 
Garland, Tex., 987 F.2d 1160, 1165-66 (5th Cir. 
1993))). Here, an employee of the Elmbrook Clinic, a 
medical facility independent of YTI, told YTI that 
Calip had refused to take a drug test. In response, 
Parker terminated Calip’s employment. Calip offers 
no evidence that would permit a reasonable jury to 
find that neither Parker nor YTI believed the infor-
mation the Elmbrook Clinic employee was relaying, 
or to find that Calip’s failure to take the drug test was 
not the only reason for discharging him. He merely 
argues that all the allegations of discrimination he 
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makes in support of his disparate treatment claims 
show that Parker and YTI in fact discharged him 
because of his race. Where, as here, a reasonable jury 
could only find that an independent medical facility 
reported to YTI that Calip had failed to take a drug 
test (for which termination was authorized under the 
CBA), and that a neutral union grievance committee 
upheld the termination, the jury could not find that 
YTI’s reason for terminating him was pretextual.9 

 
9 

 Accordingly, YTI is entitled to summary judg-
ment dismissing Calip’s claims for race discrimina-
tion under Title VII, § 1981, and the TCHRA. 

 
F 

 Crommedy’s disparate treatment claims appear 
to be based on a general allegation that he received a 
heavier work load than did Caucasian coworkers and 
was not allowed to take extended breaks, and that 
the EEOC fined YTI for failing to hire enough minor-
ities. YTI maintains that Crommedy cannot establish 
a prima facie case of disparate treatment because he 

 
 9 Similarly, under a mixed-motives inquiry, Calip has not 
offered evidence that would allow a reasonable jury to find that 
his race was a motivating factor in YTI’s decision to terminate 
his employment. 



84a 

does not allege an adverse employment action.10 The 
court agrees. As noted above, neither receiving a 
heavier work load nor receiving less break time is an 
adverse employment action. See Benningfield, 157 
F.3d at 376-77 (heavier work load); Aryain, 534 F.3d 

 
 10 YTI first argues that Crommedy’s Title VII and TCHRA 
claims were not exhausted because he did not file an EEOC 
charge. Crommedy contends that he can “piggyback” on the ex-
hausted claims of the other plaintiffs. Because all of Crommedy’s 
disparate treatment claims fail on the merits, the court will as-
sume arguendo that he has exhausted his administrative reme-
dies as to these claims. The court defers discussion of Crommedy’s 
“piggyback” argument until it considers his hostile work envi-
ronment claims. See infra § V(B). 

 “There is disagreement in this circuit on whether 
a Title-VII prerequisite, such as exhaustion, is merely 
a prerequisite to suit, and thus subject to waiver and 
estoppel, or whether it is a requirement that impli-
cates subject matter jurisdiction.” Pacheco v. Mineta, 
448 F.3d 783, 788 n. 7 (5th Cir. 2006). If exhaustion is 
a prerequisite to subject matter jurisdiction, the court 
must determine which of Crommedy’s claims, if any, 
are exhausted. See Hayes, 2004 WL 1283965, at *2 
(“[T]his court is obligated, sua sponte if necessary, to 
note a lack of subject matter jurisdiction[.]”) (citing In 
re Bowman, 821 F.2d 245, 246 (5th Cir. 1987)). “Alt-
hough the court has previously relied on Fifth Circuit 
precedent in stating that exhaustion is a requirement 
of subject matter jurisdiction, it has more recently 
reached the opposite conclusion.” Dixon, 2006 WL 
1949501, at *7 n. 12 (citing cases). Because the court 
adheres to its more recent decisions that hold that ex-
haustion is not jurisdictional, it may assume arguen-
do that Crommedy exhausted his administrative 
remedies and reach the merits of his disparate treat-
ment claims. 
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at 486 (unequal break time). And Crommedy’s allega-
tion that YTI failed to hire enough minorities, even if 
true, provides an insufficient basis for a reasonable 
jury to find that Crommedy was subjected to dispar-
ate treatment based on race. YTI did not fail to hire 
Crommedy. He has been and is employed by YTI. Nor 
could a reasonable jury find that it took any other 
adverse employment action against him. Thus YTI is 
entitled to summary judgment on Crommedy’s dis-
parate treatment claims under Title VII, § 1981, and 
the TCHRA. 

 
G 

 Hernandez alleges that he was discriminatorily 
discharged, that he received heavier work loads and 
less break time than did Caucasian employees, and 
that he was not allowed to drive without his Hazard-
ous Materials (“HazMat”) endorsement, while Cauca-
sian employees were permitted to do so. 

 
1 

 Hernandez’s claims of heavier work loads and 
unequal break times fail because they are not adverse 
employment actions.11 See supra § III(C)(3). 

 
 11 YTI also argues that these claims are time-barred. Be-
cause the court has already held that these claims do not con-
stitute adverse employment actions, it need not consider this 
argument. 
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2 

 Hernandez’s claim concerning his HazMat en-
dorsement also fails. He alleges that, during the 
period when he did not have a valid HazMat en-
dorsement, he was not allowed to drive a shuttle, and 
was forced to work the dock or hostle. Hernandez 
asserts that Bob Miller (“Miller”), a Caucasian, was 
allowed to drive a shuttle without a valid HazMat en-
dorsement. Because the claim fails on other grounds, 
the court will assume arguendo that Hernandez has 
established a prima facie case.12 

 The burden has therefore shifted to YTI to proffer 
a legitimate, nondiscriminatory reason for not allow-
ing Hernandez to drive a shuttle without a valid 
HazMat endorsement. YTI has adduced summary 
judgment evidence that operating a shuttle without 
a valid HazMat endorsement violates Department of 
Transportation (“DOT”) regulations. Abiding by DOT 
regulations is a legitimate, nondiscriminatory reason 
for an employment action. See, e. g., Milton v. Nichol-
son, 256 Fed. Appx. 655, 658 (5th Cir. 2007) (holding 
that attempt to follow government regulations is 
legitimate, nondiscriminatory reason). 

 
 12 The court neither holds that prohibiting Hernandez from 
driving a shuttle without a valid HazMat endorsement is an 
actionable adverse employment action, nor holds that he has 
shown that Miller is a similarly situated employee. It merely as-
sumes arguendo that Hernandez has established a prima facie 
case of disparate treatment. 
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 Hernandez has failed to produce evidence that 
would permit a reasonable jury to find that this rea-
son is a mere pretext for discrimination or only part 
of the reason for not allowing him to drive a shuttle 
(another motivating factor of which was his protected 
characteristic). The only allegation that even argu-
ably supports the contention that YTI’s reason was 
pretextual is Hernandez’s subjective belief that Miller 
was allowed to drive without a HazMat endorsement. 
This is insufficient to create a genuine issue of mate-
rial fact concerning YTI’s reason. Cf. Douglass v. 
United Servs. Auto. Ass’n, 79 F.3d 1415, 1430 (5th Cir. 
1996) (en banc) (holding that “[A]n employee’s subjec-
tive belief that he suffered an adverse employment 
action as a result of discrimination, without more, is 
not enough to survive a summary judgment motion, 
in the face of proof showing an adequate nondiscrimi-
natory reason[,]” and affirming summary judgment 
when plaintiff offered in response to employer’s le-
gitimate, nondiscriminatory reason only his personal 
perceptions and speculation that his employer’s de-
cision was based on age). 

 
3 

 The court now turns to Hernandez’s discrimina-
tory discharge claim. 
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 YTI terminated Hernandez following a confrontation 
with Ron Green (“Green”), a Caucasian coworker.13 
During roll call, an employee whom Hernandez be-
lieved to be Green yelled to Hernandez, “Go with your 
girlfriend Ketterer.”14 Ps.App. 881. Angered by this 
statement and its implications, Hernandez cursed 
Green, and Green cursed Hernandez in response. 
Later in the shift, Hernandez approached Green, 
asked him if he wanted to “take it out in the street,” 
told him he “could run him down,” and reminded 
Green that he “knew where he lived.” Id. at 887. 
Green then walked away and complained to man-
agement about Hernandez’s threats. After the inci-
dent, YTI took Hernandez and Green out of service 
pending an investigation. Following the investigation, 
YTI issued warning letters to Hernandez and Green 
for the initial exchange of curse words, and also 
discharged Hernandez for the subsequent threats to 
Green. All of these actions violated YTI’s Workplace 
Threats and Violence Policy. Following his discharge, 
Hernandez filed a grievance, but a formal grievance 
committee upheld his discharge. Hernandez now con-
tends that YTI discharged him due to his race. 

 
 13 As required, see supra note 2, the court considers the 
facts surrounding the discharge in the light most favorable to 
Hernandez and draws all reasonable inferences in his favor. 
 14 Green denied making the statement, and another em-
ployee later admitted that he made the comment but argued 
that it was not directed at Hernandez. 
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 YTI concedes that Hernandez’s discharge consti-
tutes an adverse employment action, but it argues 
that he cannot establish a prima facie case because 
he has not identified a similarly situated employee 
who was treated more favorably. Hernandez contends 
that he has identified numerous Caucasian employees 
who have not been terminated after threatening and 
physically confronting other employees. The court will 
assume arguendo that Hernandez has met the bur-
den of identifying a similarly situated employee who 
was treated more favorably and has thus established 
a prima facie case.15 This conclusion obligates YTI to 
produce evidence that it terminated Hernandez for a 
legitimate, nondiscriminatory reason. 

 YTI has met its burden of production by pointing 
to summary judgment evidence that Hernandez 
threatened Green, in violation of YTI’s Workplace 
Threats and Violence Policy. “An employee’s violation 
of a company work rule is a legitimate, nondiscrimi-
natory reason for discharging him.” Walker v. Norris 
Cylinder Co., 2005 WL 2278080, at *6 (N.D.Tex. 
Sept.19, 2005) (Fitzwater, J.). Furthermore, Hernandez 
admitted that he violated YTI’s policy and that he 
made the statements to Green for which YTI termi-
nated him. 

 
 15 YTI has challenged the admissibility of much of the “evi-
dence” that Hernandez has offered to establish that a similarly 
situated employee has been treated more favorably. Given the 
court’s disposition of Hernandez’s claim, it need not address the 
objections in detail. 
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 Because YTI has satisfied its burden of produc-
tion, Hernandez must create a genuine and material 
fact issue regarding the ultimate question of discrim-
ination. To do so, he may proceed under either the 
pretext or the mixed motive alternative. Hernandez 
relies on the pretext alternative; therefore, he can 
satisfy his burden by showing “that the legitimate 
reasons offered by [YTI] were not its true reasons, 
but were a pretext for discrimination.” Reeves v. 
Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143, 
120 S.Ct. 2097, 147 L.Ed.2d 105 (2000) (quoting 
Burdine, 450 U.S. at 253). That is, he must produce 
sufficient evidence for a reasonable jury to find either 
that YTI’s proffered explanation is unworthy of cre-
dence or that a discriminatory reason more likely mo-
tivated YTI’s decision to terminate him. See Burdine, 
450 U.S. at 256. “[T]he trier of fact may still consider 
the evidence establishing the plaintiff ’s prima facie 
case ‘and inferences properly drawn therefrom . . . on 
the issue of whether the defendant’s explanation is 
pretextual.’ ” Reeves, 530 U.S. at 143 (quoting Burdine, 
450 U.S. at 255 n. 10). 

 Hernandez contends that he can demonstrate 
pretext based on instances where similarly-situated 
persons were treated more fairly than he was. In par-
ticular, he posits that several Caucasian employees 
who provoked physical violence or participated in 
fights were not terminated. Although identifying sim-
ilarly situated employees who were treated more 
favorably is enough to establish a prima facie case 
and may be considered when attempting to establish 
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pretext,16 it is not independently sufficient here to 
raise a genuine and material fact issue concerning 
pretext.17 Hernandez alleges that some Caucasian 
employees who violated the Workplace Threats and 
Violence Policy were not terminated, but he also al-
leges that some minority employees who violated the 
policy were not terminated, and that other employees, 
including some Caucasian employees, were termi-
nated for violating the policy. Hernandez has not 
offered evidence that would permit a reasonable jury 
to find that he was terminated for any reason other 
than violating the Workplace Threats and Violence 
Policy, that he was disciplined more severely because 
of his race, or that YTI’s stated reason for terminating 
his employment was pretextual. Hernandez also con-
tends that the fact that his grievance was sent to the 

 
 16 As noted, the court is only assuming arguendo that 
Hernandez has identified similarly situated employees who were 
treated more favorably. 
 17 Although Reeves teaches that, even without additional 
evidence of discrimination, a prima facie case “may permit the 
trier of fact to conclude that the employer unlawfully discrimi-
nated,” this is true only when the prima facie case is “combined 
with sufficient evidence to find that the employer’s asserted 
justification is false.” Reeves, 530 U.S. at 148. The Court in 
Reeves determined that the employee had “made a substantial 
showing that [the employer’s] explanation was false,” id. at 144, 
and the employee was not therefore required to adduce addi-
tional evidence of discrimination. Hernandez, however, has not 
shown that YTI’s explanation for his termination is false. Ac-
cordingly, he cannot simply rest on his prima facie case to satisfy 
his burden at the pretext stage of the modified McDonnell 
Douglas analysis. 
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formal grievance committee rather than settled in-
formally supports a finding of pretext. He ostensibly 
argues that the grievances of minority employees are 
more likely to be sent to the formal grievance com-
mittee, and that the formal grievance committee is 
more likely to deny a grievance or deal more harshly 
with an employee. This argument is merely specula-
tive. It is not supported by evidence that would 
enable a reasonable jury to find that the grievances of 
minorities are more likely to be sent to the formal 
grievance committee, much less that the formal griev-
ance committee deals with grievances more harshly. 
“[C]onclusory allegations, speculation, and unsub-
stantiated assertions are inadequate[.]” Ramsey v. 
Henderson, 286 F.3d 264, 269 (5th Cir. 2002) (quoting 
Douglass, 79 F.3d at 1429); see also Lawrence v. Univ. 
of Tex. Med. Branch, 163 F.3d 309, 313 (5th Cir. 1999) 
(per curiam) (“[A] subjective belief of discrimination, 
however genuine, [may not] be the basis of judicial 
relief.”) (second alteration in original) (quoting Elliott 
v. Group Med. & Surgical Serv., 714 F.2d 556, 567 
(5th Cir. 1983))); Ray v. Tandem Computers, Inc., 63 
F.3d 429, 435 (5th Cir. 1995) (“[B]ald assertions of . . . 
discrimination are inadequate to permit a finding 
that proscribed discrimination motivated [the defen-
dant’s] actions against [the plaintiff].”). And even if 
Hernandez could prove this predicate fact, it would 
not enable a reasonable jury to find that YTI’s prof-
fered reason for terminating him was pretextual. 
Contrary to Hernandez’s argument, the fact that a 
neutral grievance committee upheld his termination 
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supports the finding that YTI’s reason was not merely 
pretextual.18 

 Accordingly, the court concludes that Hernandez 
has not adduced sufficient evidence to allow a rea-
sonable jury to find that YTI’s proffered reason for 
terminating Hernandez is unworthy of credence or 
otherwise pretextual. The court holds that YTI is 
entitled to summary judgment on Hernandez’s claims 
of disparate treatment and discriminatory discharge 
under Title VII, § 1981, and the TCHRA. 

 
H 

1 

 In support of his disparate treatment claims, 
Johnson alleges that he was assigned undesirable 
work tasks, he received warning letters for infrac-
tions for which Caucasian employees do not always 
receive such letters, he was not allowed extended 
breaks as were Caucasian employees, and that 
African-American employees are required to proceed 
to the committee level with their union grievances 
while Caucasian employees’ union grievances are set-
tled locally. Johnson also appears to assert that the 
following three other actions were discriminatory: a 

 
 18 Hernandez asserts in his response brief that he “ques-
tion[s] the neutrality of such committees,” Ps. Br. 57, but he 
provides no support for this assertion, and the court can discern 
from the record no reason to question the committee’s neutrality 
when it comes to the race of the employee. 
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used condom was placed on his forklift; a coworker, 
Paul DeLuna (“DeLuna”), backed into Johnson’s fork-
lift; and, on another occasion, DeLuna almost backed 
into Johnson’s forklift. YTI contends that Johnson 
has not established a prima facie case of discrimina-
tion because none of the alleged actions taken against 
Johnson constitutes an adverse employment action, 
and Johnson has not identified similarly situated 
employees who were treated more favorably.19 

 
2 

 Johnson’s claim fails because he has not alleged 
that YTI took an adverse employment action against 
him. 

 First, the three actions allegedly taken against 
him by his coworkers (placing a condom on his fork-
lift, running into his forklift, and almost running into 
his forklift) obviously are not adverse employment 
actions, and they were not taken by YTI in any event. 

 
 19 YTI also mentions that these claims fail because Johnson 
did not identify them in his EEOC charge, and thus failed to 
exhaust his administrative remedies. To satisfy the exhaustion 
requirement, however, Johnson need not identify in the EEOC 
charge every incident on which his lawsuit is based. He may 
allege any kind of discrimination that is like or related to the 
allegations contained in the charge. See, e.g., King, 2007 WL 
2005541, at *4. The claims in question were exhausted because 
they are sufficiently related to the allegations of discrimination 
contained in Johnson’s EEOC charge. 
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 Second, being assigned undesirable work tasks is 
not an adverse employment action for the reasons 
discussed above. See Hart, 243 Fed. Appx. at 818; 
Benningfield, 157 F.3d at 376-77. 

 Third, receiving a warning letter is not an ad-
verse employment action. Disciplinary warnings or 
filings have only a tangential effect on ultimate em-
ployment decisions and do not constitute adverse em-
ployment actions. See Roberson, 152 Fed. Appx. at 
360. Johnson has not alleged, much less adduced evi-
dence, that his receipt of a warning letter has had 
even the slightest effect on an employment decision. 

 Fourth, being forced to proceed through a formal 
grievance process instead of having a grievance set-
tled informally is not an adverse employment action. 
The Fifth Circuit has held that denying an employee 
access to an internal grievance process is not an 
ultimate employment decision. See Gregory v. Tex. 
Youth Comm’n, 111 Fed. Appx. 719, 721 (5th Cir. 
2004) (per curiam). If denying access to a grievance 
process is not an ultimate employment decision, re-
quiring a formal rather than informal grievance 
process certainly is not one. 

 Because Johnson has not alleged that an adverse 
employment action was taken against him, he has not 
established a prima facie case of disparate treatment, 
and YTI is entitled to summary judgment dismissing 
Johnson’s disparate treatment claims under Title VII, 
§ 1981, and the TCHRA. 
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I 

1 

 Ketterer’s disparate treatment claims rest pri-
marily on allegations that his coworkers have given 
him a vulgar nickname and that coworkers have 
provided false statements against him during the 
investigation of work incidents. He also mentions in 
passing in his response brief that his terminations 
supported a race discrimination claim.20 

 
2 

 YTI maintains that Ketterer does not have an 
actionable race discrimination claim under Title VII, 
§ 1981, or the TCHRA because he is Caucasian and 
has not been discriminated against because of his 
race. Ketterer counters that because YTI has discrim-
inated against him based on his association with 
minorities, he does have an actionable claim. 

 Although the Fifth Circuit has recognized Title 
VII discrimination claims based on a close interracial 
relationship, such as marriage or dating,21 it has 

 
 20 Ketterer was terminated on two occasions for physical 
altercations with coworkers. Both times he returned to work af-
ter serving a suspension. 
 21 See Deffenbaugh-Williams v. Wal-Mart Stores, Inc., 156 
F.3d 581, 588-89 (5th Cir. 1998), rev’d in part on other grounds, 
169 F.3d 215 (5th Cir.), reinstated in relevant part on reh’g en 
banc, 182 F.3d 333 (5th Cir. 1999) (en banc) (recognizing Title 
VII discrimination claim brought by Caucasian female who was 
dating African-American male). 
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not extended coverage to non-intimate relationships. 
Ketterer offers no argument for why the court should 
extend Title VII’s antidiscrimination provision to 
cover him, and the court declines to do so on the facts 
of this case. Ketterer alleges that he was discrimi-
nated against because of a general “association with 
minorities.” He neither describes the extent of his 
association nor identifies the minorities with which 
he associates. Without deciding whether a non-
intimate relationship could ever support a Title VII 
race discrimination claim, the court declines to ex-
tend the reach of Title VII to cover a vague and 
general association. 

 To the extent Ketterer asserts that his associ-
ation with minorities consisted of opposing racial 
discrimination at YTI, this allegation supports his 
retaliation claim, not his race discrimination claim. 
See Burlington N., 548 U.S. at 63 (explaining that 
Title VII’s “substantive provision seeks to prevent 
injury to individuals based on who they are, i.e., their 
status,” while the statute’s “anti-retaliation provision 
seeks to prevent harm to individuals based on what 
they do, i.e., their conduct”). 

 
3 

 Ketterer’s discrimination claims also fail for 
other reasons. Neither coworkers calling Ketterer a 
vulgar nickname nor coworkers making false state-
ments against him constitute adverse employment 
actions taken by YTI. 
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 And assuming arguendo that Ketterer has estab-
lished a prima facie case based on being termi- 
nated, this claim fails under the modified McDonnell 
Douglas framework. YTI has provided legitimate, 
nondiscriminatory reasons for terminating Ketterer 
on both occasions. Regarding the first termination, 
YTI has presented summary judgment evidence that 
Ketterer was terminated following a physical alterca-
tion with coworker Bob Smiley (“Smiley”). After this 
incident, Ketterer and Smiley were both terminated, 
and the police charged Ketterer with simple assault. 
The second incident involved a physical altercation 
between Ketterer and coworker Josh Congleton 
(“Congleton”). Several witnesses provided statements 
averring that Ketterer pulled Congleton out of his 
truck and assaulted him. After an investigation, YTI 
terminated both Ketterer and Congleton for outra-
geous conduct. The police also charged Ketterer with 
assault. Assaulting a coworker violates YTI’s policies 
and is certainly a legitimate reason for terminating 
or suspending an employee. See Walker, 2005 WL 
2278080, at *6 (“An employee’s violation of a company 
work rule is a legitimate, nondiscriminatory reason 
for discharging him.”). 

 Ketterer has not offered evidence challenging 
YTI’s reasons for terminating him. He has not argued 
that the grounds were mere pretexts for discrimina-
tion, nor has he posited that YTI was in part moti-
vated by his association with minorities. Because 
Ketterer has not offered evidence creating a genuine 
issue of material fact concerning YTI’s legitimate, 
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nondiscriminatory reasons for his terminations, YTI 
is also entitled on this basis to summary judgment 
dismissing his discrimination claims under Title VII, 
§ 1981, and the TCHRA. 

 
J 

 Trevino alleges that YTI has discriminated 
against him based on his race by assigning him 
heavier work loads than Caucasian employees receive 
and by allowing Caucasian employees to take ex-
tended breaks. YTI contends that Trevino has not 
established a prima facie case of disparate treatment 
because he has failed to allege an adverse employ-
ment action and to identify a similarly situated 
employee who was treated more favorably. 

 The court need not address whether Trevino has 
identified a similarly situated employee because it 
concludes that Trevino has failed to allege an adverse 
employment action taken against him. As discussed 
above, neither receiving a heavier work load nor 
receiving unequal breaks constitute an adverse em-
ployment action. Therefore, YTI is entitled to sum-
mary judgment dismissing Trevino’s disparate treat-
ment claims under Title VII, § 1981, and the TCHRA. 

 
IV 

 YTI next maintains that it is entitled to sum-
mary judgment dismissing plaintiffs’ retaliation 
claims. 
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A 

 Plaintiffs allege that, on numerous occasions and 
in a variety of ways, YTI has retaliated against them 
for complaining about and opposing racial discrimina-
tion at the company. They bring retaliation claims 
under Title VII, § 1981, and the TCHRA. Title VII’s 
anti-retaliation provision prohibits employers from 
“discriminat[ing] against” an employee “because he 
has opposed any practice made an unlawful employ-
ment practice” by Title VII or “because he has made 
a charge, testified, assisted, or participated in any 
manner in an investigation, proceeding, or hearing” 
under Title VII. 42 U.S.C. § 2000e-3(a). The TCHRA 
has a similar anti-retaliation provision, and it is 
applied in the same manner as is the Title VII provi-
sion. See Tex. Lab.Code Ann. § 21.055 (Vernon 1996 & 
Supp.2004-05); Shackelford, 190 F.3d at 404 n. 2 
(“[T]he law governing claims under the TCHRA and 
Title VII is identical.”). Retaliation claims made un-
der § 1981 are also treated the same as are Title VII 
retaliation claims.22 For ease of reference, the court 
will refer only to Title VII in its analysis of plaintiffs’ 
retaliation claims, but the reasoning and holdings 
apply equally to the claims to the extent brought un-
der § 1981 and the TCHRA. See Dumas v. Union Pac. 
R.R. Co., 2008 WL 4158736, at *2 n. 2 (5th Cir. 
Sept.8, 2008) (“When a plaintiff pursues both as 

 
 22 The Supreme Court recently confirmed that § 1981 en-
compasses retaliation claims. See CBOCS W., Inc. v. Humphries, 
___ U.S. ___, 128 S.Ct. 1951, 1961, 170 L.Ed.2d 864 (2008). 
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parallel causes of action, Title VII and § 1981 require 
the same proof to establish liability.”). 

 
B 

 Because plaintiffs offer only circumstantial evi-
dence of retaliation, the court will apply the modified 
McDonnell Douglas burden-shifting paradigm. 

 Under this approach, each plaintiff must first 
establish a prima facie case of retaliation. To do so, 
each must demonstrate that (1) he engaged in a pro-
tected activity, (2) an adverse employment action oc-
curred, and (3) a causal link existed between the 
protected activity and the adverse employment ac-
tion. Walker, 2005 WL 2278080, at *9 (citing Long v. 
Eastfield Coll., 88 F.3d 300, 304 (5th Cir. 1996)). 

 
1 

 An employee engages in a protected activity by 
(1) opposing an employment practice made unlawful 
by Title VII, or (2) by making a charge or testifying, 
assisting, or participating in an investigation, pro-
ceeding, or hearing under Title VII. See Long, 88 F.3d 
at 304 (quoting 42 U.S.C. § 2000e-3(a)). The under-
lying practice need not actually be illegal, but the 
employee must at least reasonably believe that it is. 
See id. 
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2 

 The adverse employment action element encom-
passes a broader range of conduct in the retaliation 
context than it does in the discrimination context. See 
Wooten v. Fed. Express Corp., 2007 WL 63609, at *16 
(N.D.Tex. Jan. 9) (Fitzwater, J.) (“The Supreme Court 
has recently broadened the meaning of actionable ad-
verse employment action for the purposes of Title VII 
retaliation claims.” (quoting Rodriguez v. Gonzalez, 
2006 WL 2844185, at *4 (S.D.Tex. Oct.2, 2006))), ap-
peal docketed, No. 07-10555 (5th Cir. May 18, 2007). 

In [Burlington Northern] the Court rejected 
the “ultimate employment decision” standard 
– an exclusive list of actions such as hiring, 
[g]ranting leave, discharging, promoting and 
compensating. The Court instead adopted 
the broader “material adverse standard” – 
meaning an action which might dissuade a 
reasonable worker from making a charge of 
discrimination or sexual harassment. 

Rodriguez, 2006 WL 2844185, at *4 (citing Burlington 
N., 548 U.S. at 53).23 The Court emphasized that the 

 
 23 YTI argues that none of the plaintiffs has suffered mate-
rially adverse employment actions because all, except Crommedy, 
have filed discrimination charges. It reasons that because plain-
tiffs actually filed charges, the alleged actions did not, as a mat-
ter of law, dissuade them from making a charge. Under the 
Burlington Northern standard, however, the court does not con-
sider whether the plaintiff actually filed a charge, but whether 
the action “might have dissuaded a reasonable worker” from 
making a charge. Burlington N., 548 U.S. at 68. The Court 

(Continued on following page) 
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employment action must be materially adverse, be-
cause “it is important to separate significant from 
trivial harms,” and an employee’s engagement in a 
protected activity “cannot immunize that employee 
from those petty slights or minor annoyances that often 
take place at work and that all employees experi-
ence.” Burlington N., 548 U.S. at 68. The Burlington 
Northern standard is an objective one, and the court 
judges the seriousness of the action based on the “re-
actions of a reasonable employee.” Id. “[T]he signifi-
cance of any given act of retaliation will often depend 
upon the particular circumstances. Context matters.” 
Id. at 69. 

 To state a prima facie case of retaliation against 
an employer, the adverse employment action alleged 
by the employee must be made by, or at least imputed 
to, the employer. The anti-retaliation provision of 
Title VII prohibits an employer from retaliating 
against employees. See 42 U.S.C. § 2000e-3(a). “The 

 
adopted a reasonable employee standard to avoid determina-
tions based on a plaintiff ’s unique subjective feelings. See id. Al-
though the two cases that YTI cites – DeHart v. Baker Hughes 
Oilfield Operations, Inc., 214 Fed. Appx. 437, 442 (5th Cir. 2007) 
(per curiam), and Beaumont v. Texas Department of Criminal 
Justice, 468 F.Supp.2d 907, 925 (E.D.Tex.2006) – both note that 
the plaintiff filed a charge soon after the alleged employment 
act, they both held for other reasons that the alleged actions 
would not dissuade a reasonable employee from making a 
charge. Accordingly, although the fact that an employee filed a 
charge may persuade a jury to find there was in fact no retalia-
tion, the court declines to hold that a retaliation claim is barred 
on this basis as a matter of law. 
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statements and actions of ordinary employees are 
normally not imputable to the employer.” Gee v. 
Principi, 289 F.3d 342, 346 (5th Cir. 2002) (cit- 
ing Long, 88 F.3d at 306). The Fifth Circuit held in 
Long: 

 Employers are liable under Title VII, in 
accordance with common law agency princi-
ples, for the acts of employees committed in 
the furtherance of the employer’s business. 
However, we do not hold employers liable 
under Title VII for every discriminatory 
act committed by employees in the work-
place. . . . [T]he “in furtherance of the em-
ployer’s business” aspect of the doctrine of 
respondeat superior suggests that liability 
requires a direct relationship between the al-
legedly discriminatory conduct and the em-
ployer’s business. 

Long, 88 F.3d at 306 (citations omitted). Therefore, to 
establish a prima facie case of retaliation, plaintiffs 
cannot rely on allegedly retaliatory conduct that was 
not committed by YTI and was not made in the fur-
therance of YTI’s business. 

 
3 

 As to the third element, the initial requirement 
that a plaintiff show a “causal link” between a pro-
tected activity and an adverse employment action is 
“much less stringent” than the “but for” causation 
that a jury must find. Montemayor v. City of San 
Antonio, 276 F.3d 687, 692 (5th Cir. 2001); see also 
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Khanna v. Park Place Motorcars of Houston, Ltd., 
2000 WL 1801850, at *4 (N.D.Tex. Dec.6, 2000) 
(Fitzwater, J.) (characterizing prima facie burden as 
“minimal”). 

 
4 

 If plaintiffs establish a prima facie case, the 
burden shifts to YTI to articulate a legitimate, non-
discriminatory reason for the alleged retaliatory ac-
tion taken. This burden is one of production, not of 
proof. See Wooten, 2007 WL 63609, at *16. 

 
5 

 If YTI meets its production burden, plaintiffs 
must adduce evidence that would permit a reasonable 
jury to find that the adverse employment action 
would not have occurred but for the protected con-
duct. See Walker, 2005 WL 2278080, at *9. “After 
the employer has produced evidence to rebut the em-
ployee’s prima facie case of retaliation, the showing 
that the plaintiff must make to establish causation is 
more onerous than that initially required to present a 
prima facie case.” Phillips v. Credit Lyonnais, 2002 
WL 1575412, at *8 n. 4 (N.D.Tex. July 16, 2002) 
(Fish, C.J.) (citing Sherrod v. Am. Airlines, 132 F.3d 
1112, 1122 n. 8 (5th Cir. 1998); Long, 88 F.3d at 305 
n. 4). “The ultimate determination in an unlawful re-
taliation case is whether the conduct protected . . . 
was a ‘but for’ cause of the adverse employment de-
cision.” Long, 88 F.3d at 305 n. 4. “[T]iming can 
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sometimes be a relevant factor in determining whether 
a causal connection exists where the timing between 
a protected activity and an adverse employment ac-
tion is ‘suspicious[ly]’ proximate.” Fabela v. Socorro 
Indep. Sch. Dist., 329 F.3d 409, 418 n. 9 (5th Cir. 
2003) (citing Shackelford, 190 F.3d at 409). But evi-
dence of temporal proximity between the protected 
act and the adverse employment action is alone in-
sufficient to prove “but for” causation. See Strong v. 
Univ. Healthcare Sys., L.L.C., 482 F.3d 802, 808 (5th 
Cir. 2007). 

 To prevent future litigants from relying 
on temporal proximity alone to establish but 
for causation, we once again attempt to clari-
fy the issue. In Clark County School District 
v. Breeden, the Supreme Court noted that 
cases that accept mere temporal proximity as 
sufficient evidence of causality to establish a 
prima facie case uniformly hold that the 
temporal proximity must be very close. 
Breeden makes clear that (1) to be persua-
sive evidence, temporal proximity must be 
very close, and importantly (2) temporal 
proximity alone, when very close, can in 
some instances establish a prima facie case 
of retaliation. But we affirmatively reject the 
notion that temporal proximity standing 
alone can be sufficient proof of but for causa-
tion. 

Id. (addressing Title VII) (citations, internal quota-
tion marks, and ellipsis omitted). 
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C 

 The court now analyzes each plaintiff ’s claims 
under the modified McDonnell Douglas burden-
shifting paradigm explained above. 

 As a preliminary matter, all the plaintiffs have 
demonstrated that they engaged in a protected ac-
tivity. All plaintiffs except Calip have shown that, 
beginning in November 2004, they participated in 
picketing across the street from YTI’s Dallas termi-
nal. The picketing allegedly protested YTI’s treat-
ment of minority employees, including differential 
treatment of minorities in hiring, firing, and resolv-
ing grievances.24 The extent of the picketing is un-
clear, but at least some plaintiffs appear to have 
picketed twice a week during November 2004 and 
again in late 2005. YTI does not seriously dispute 
that plaintiffs engaged in protected activities, but it 
does contest that they suffered adverse employment 
actions and that plaintiffs have established a causal 
link between a protected activity and an adverse 
employment action. Therefore, the court focuses on 
these two elements. 

 
1 

 Arrieta’s retaliation claim rests on allegations 
that, after he picketed across the street from YTI, he 

 
 24 Plaintiffs also allege that they individually complained 
numerous times to YTI management. The court will address 
these complaints when applicable to its retaliation analysis. 
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received heavier work loads and his car was vandal-
ized. Arrieta’s allegations do not establish a prima 
facie case of retaliation. The vandalizing of his car 
is not an adverse employment action that can be im-
puted to YTI. Arrieta has offered no evidence tying 
the vandalism to YTI or suggesting that it was done 
in furtherance of YTI’s business. 

 Arrieta also alleges that his supervisor, Jim 
Garner (“Garner”), retaliated against him by assign-
ing him heavier work loads. YTI first argues that 
being assigned heavier work loads cannot constitute 
an adverse employment action, even in the retaliation 
context. To the contrary, Burlington Northern holds 
that assigning an employee a heavier work load or 
more arduous tasks can constitute an adverse employ-
ment action in the retaliation context. See Burlington 
N., 548 U.S. at 70-71. A heavier work load, however, 
is not automatically actionable. The Court noted that 
“[w]hether a particular reassignment is materially 
adverse depends upon the circumstances of the par-
ticular case, and ‘should be judged from the perspec-
tive of a reasonable person in the plaintiff ’s position, 
considering all the circumstances.’ ” Id. at 71 (quoting 
Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 
75, 81, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998)). This 
court will therefore consider whether a jury could rea-
sonably find from Arrieta’s evidence that a reasonable 
employee would have found the alleged heavier work 
load materially adverse. 

 Arrieta alleges that Garner assigned him several 
tasks in retaliation for picketing. First, on January 3, 
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2006 Garner asked him three times to replace a 
single axle tractor with a sleep tractor, a task that 
Arrieta alleges Garner was not authorized to as- 
sign to him. On January 9 Garner assigned Arrieta a 
move that involved setting a greasy stem pole, a task 
Arrieta believed should have been given to certain 
Caucasian employees. On January 10 Garner in-
structed Arrieta to replace a single axle sleep tractor 
with a tandem axle sleep tractor because the em-
ployee who was supposed to perform this task was in 
a meeting. Then, on February 25, 2006 Garner as-
signed him a hot-freight move that Arrieta says he 
should not have been assigned. 

 Considering all the circumstances, the court con-
cludes that a reasonable jury could not find that these 
assignments were materially adverse. In a work en-
vironment such as this, where dock workers receive 
dozens of assignments during a single shift, being 
assigned a handful of assignments one does not think 
he should have been assigned in the course of a week 
or a month would not dissuade a reasonable worker 
from making a charge of discrimination. Arrieta has 
not provided evidence that these assignments were 
worse than, or even materially different from, the 
assignments he normally performed. These assign-
ments do not rise above the level of the “minor an-
noyances” that all employees experience, and that 
Burlington Northern holds do not constitute adverse 
employment actions. See id. at 68. Because Arrieta 
has failed to allege an adverse employment action, he 
cannot establish a prima facie case of retaliation. 
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Therefore, YTI is entitled to summary judgment 
dismissing Arrieta’s retaliation claims brought under 
Title VII, § 1981, and the TCHRA. 

 
2 

 Calip alleges that YTI retaliated against him by 
denting his car, subjecting him to non-random drug 
tests, issuing him excessive warning letters, and as-
signing him fewer and less profitable loads than 
Caucasian drivers received. The court need not decide 
whether any of this conduct constitutes an adverse 
employment action because Calip provides no evi-
dence linking the acts to a protected activity. 

 Calip makes a general allegation that YTI retali-
ated against him after he complained of discrimina-
tion, but the only complaint of which he provides 
evidence is a February 2006 meeting with Tammy 
Hardge (“Hardge”), the Human Resources Director at 
YTI’s Dallas terminal. Calip provides no evidence 
that would permit a reasonable jury to find that the 
alleged retaliatory acts occurred within close tem-
poral proximity to this meeting, and all of the evi-
dence indicates that the acts occurred before this 
meeting and that most of the alleged acts were, in 
fact, what Calip complained of during the meeting. 
Because Calip has not established a causal link be-
tween the alleged retaliatory acts and a protected 
activity, he has failed to establish a prima facie case. 
YTI is entitled to summary judgment dismissing 
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Calip’s retaliation claims under Title VII, § 1981, and 
the TCHRA. 

 
3 

 Crommedy alleges that, since complaining of 
discrimination at YTI, his car was vandalized, the air 
line to his hostling mule was cut, he was cut off in the 
parking lot by a fellow employee, he was watched 
closely by his supervisor, he was given a heavier work 
load, and he received several warning letters. He ar-
gues that all these acts were undertaken in retalia-
tion for his protests and complaints. 

 
a 

 The court concludes in part that Crommedy has 
not established a prima facie case of retaliation.25 The 
vandalizing of Crommedy’s car and hostling mule 
cannot be imputed to YTI. Crommedy acknowledged 
that he does not know who performed either act of 
vandalism, and there is no evidence tying the acts to 
YTI supervisors or management. Similarly, being cut 
off in the parking lot by a fellow YTI employee is not 
an act of retaliation that can be imputed to YTI, 
because it is not in furtherance of YTI’s business. 

 Crommedy also alleges that Ken Mink (“Mink”), 
a YTI city dispatcher, retaliated against him by 

 
 25 The court again assumes arguendo that Crommedy has 
exhausted his administrative remedies. See supra note 10. 
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watching his time card, frequently calling him on his 
radio to check up on him, and verbally warning him 
for taking too much break time. Crommedy has not 
alleged that he was harmed in any way by this con-
duct. These allegations are nothing more than petty 
slights and minor annoyances, and thus do not consti-
tute adverse employment actions. Although plaintiffs’ 
briefing mentions that Crommedy received a heavier 
work load, it neither describes the heavier work load 
nor cites evidence in the record that supports this 
assertion. Thus there is no evidence that would allow 
a reasonable jury to find that the alleged heavier 
work load was materially adverse. 

 
b 

 Because it does not affect the outcome, the court 
will assume arguendo that Crommedy has estab-
lished a prima facie case of retaliation based on the 
receipt of certain warning letters that he alleges he 
received in retaliation for opposing discrimination. 

 Crommedy received the first warning letter on 
March 21, 2005 for damaging a handheld computer. 
He alleges that he did not damage the handheld 
computer and surmises that it was damaged after he 
returned it. Crommedy received a second warning 
letter in June 2005 for pulling a trailer out the wrong 
door. He admits that he pulled the trailer out of the 
wrong door, in violation of the rules, but he complains 
that other people who did the same did not receive 
warning letters. He has not identified any of these 
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other people. Both warning letters were allegedly 
issued in retaliation for picketing that was occurring 
around that time. Last, Mink issued Crommedy a 
written warning in August 2006 for failing to make a 
scheduled pick-up. Crommedy again admits that he 
failed to make the pick-up, but he alleges that Cauca-
sian drivers do not always receive warning letters for 
missing pick-ups. This warning was allegedly in 
retaliation for filing the present lawsuit in November 
2005. 

 YTI has introduced evidence of legitimate, non-
discriminatory reasons for all three warning letters. 
According to YTI’s proof, Crommedy committed all 
the acts on which the warning letters were based, and 
the issuance of the letters was in accordance with 
company rules. Crommedy is therefore obligated to 
produce sufficient evidence for a reasonable jury to 
find that he would not have received these warning 
letters but for his participation in the protected 
activities. 

 Crommedy has not met this burden. He relies 
solely on the alleged temporal proximity between the 
protected acts and the issuance of the letters to show 
but for causation. But the Fifth Circuit has explicitly 
held that temporal proximity alone is insufficient to 
establish but for causation.26 See Strong, 482 F.3d at 

 
 26 Plaintiffs argue that close temporal proximity is enough 
to raise a genuine issue of material fact concerning but for cau-
sation, but, as discussed, the Fifth Circuit has held otherwise. 
See supra § IV(B)(5). 
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808. Therefore, Crommedy has not met his summary 
judgment burden, and his retaliation claims under 
Title VII, § 1981, and the TCHRA must be dismissed. 

 

4 

 Hernandez appears to rest his retaliation claim 
solely on his discharge.27 YTI terminated Hernandez 
on March 20, 2007 for outrageous conduct, which 
consisted of confronting and threatening a coworker. 
Because the court has already discussed the circum-
stances leading to Hernandez’s discharge, see supra 
§ III(G)(3), it need not repeat them here. Hernandez 
alleges that YTI fired him in retaliation for filing an 
EEOC charge seven months beforehand and for com-
plaining approximately one week before his discharge 
about discrimination in connection with the failure to 
investigate a threat made against him. 

 The court will assume arguendo that Hernandez 
has established a prima facie case of retaliation. 
As discussed above, YTI has offered a legitimate, 

 
 27 In his deposition, Hernandez mentions in passing several 
other acts of “retaliation.” He alleges that YTI did not donate 
money to his outside activities and the charities he supported, 
YTI arranged for unknown individuals in private cars to throw 
objects at his truck, he was called an “instigator,” and a co-
worker placed a dead rat on his doorstep. He does not mention 
these in his response brief, however, and makes no attempt to 
link them to a protected activity. Even if he did, none of these 
acts rises to the level of an adverse employment action, and thus 
none can support a prima facie case of retaliation. 
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nondiscriminatory reason for Hernandez’s discharge. 
See supra § III(G)(3). The burden has therefore 
shifted to Hernandez to provide sufficient evidence 
to enable a reasonable jury to find that he would 
not have been discharged but for his complaints. 

 Hernandez has failed to satisfy this burden. In 
attempting to show but for causation, Hernandez 
relies only on the alleged close temporal proximity of 
a protected action and his belief that similarly situ-
ated Caucasian employees were not discharged for 
similar conduct. This is insufficient to enable a rea-
sonable jury to find that Hernandez would not have 
been discharged but for his complaints, especially 
when it is considered that Hernandez admitted both 
that he committed the acts for which he was dis-
charged and that the acts violated the CBA, and that 
a neutral grievance committee upheld Hernandez’s 
discharge. Because Hernandez has not presented evi-
dence that would enable a reasonable jury to find the 
essential element of but for causation, his retaliation 
claims fail under Title VII, § 1981, and the TCHRA, 
and YTI is entitled to summary judgment. 

 
5 

 Johnson’s retaliation claims rest on allegations 
that someone placed a used condom on the shifter 
of his forklift and that DeLuna, a coworker, twice 
ran his forklift into Johnson’s. He alleges that these 
acts were committed in retaliation for his complain-
ing to YTI management about racial discrimination. 
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Johnson has failed, however, to offer a basis for 
a reasonable jury to find that YTI is responsible 
for these acts or that they are adverse employment 
actions that are imputable to YTI. Johnson has there-
fore failed to establish a prima facie case of retalia-
tion against YTI, and YTI is entitled to summary 
judgment on Johnson’s retaliation claims brought 
under Title VII, § 1981, and the TCHRA. 

 
6 

 Ketterer alleges that the following acts were 
taken in retaliation for his opposition to racial dis-
crimination at YTI: (1) coworkers called him racial 
names; (2) a coworker threw a firecracker at him; 
(3) a group of coworkers intimidated him by circling 
him with their buggies while he was in the yard; 
(4) his supervisors stared at him and did not have 
casual conversations with him; (5) he was assigned 
more work and dirtier jobs; and (6) he was discharged 
and reinstated without backpay following an alter-
cation with a coworker. These alleged acts cannot 
support a retaliation claim for the following reasons. 

 A reasonable jury could not find that the first 
three acts are imputable to YTI, because they were 
made by ordinary employees and were not made in 
furtherance of YTI’s business. The allegation that his 
supervisors stared at him and did not have casual 
conversations with him, but instead only talked 
business, is not materially adverse because it would 
not dissuade a reasonable employee from making a 
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charge of discrimination. Although receiving more 
and dirtier work can constitute a materially adverse 
employment action in some situations, Ketterer does 
not offer any summary judgment evidence showing 
that he in fact received such work, much less that his 
assignments were causally linked to a protected 
activity. Bald assertions of “more work” and “dirtier 
jobs” without any evidence of more assignments or 
even a timeframe within which an increased work 
load occurred would not permit a reasonable jury to 
find that he has made a prima facie case of retalia-
tion. 

 Finally, Ketterer alleges that his discharge and 
reinstatement without backpay were retaliatory. He 
does not indicate, however, what they were in retalia-
tion for, and he cites no evidence of a causal link 
between them and his participation in a protected 
activity. Even if a causal link could be established, 
YTI has provided evidence of a legitimate, nondis-
criminatory reason for Ketterer’s discharge and re-
instatement without backpay. See supra § III(I)(3).28 
And Ketterer has failed to offer any evidence that 
would enable a reasonable jury to find that he would 
not have been subject to these actions but for his 
participation in some protected activity. Because 
none of Ketterer’s allegations can support a claim of 

 
 28 After an investigation, YTI discharged both Ketterer and 
Congleton, a coworker, for a physical altercation between the 
two. Ketterer refused union representation and negotiated his 
own reinstatement, which did not include backpay. 
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retaliation, YTI is entitled to summary judgment 
dismissing his retaliation claims under Title VII, 
§ 1981, and the TCHRA. 

 
7 

 Trevino alleges that one of his supervisors, 
Wayne Scott (“Scott”), retaliated against him on 
several occasions for opposing racial discrimination 
at YTI.29 Most of the retaliatory acts that Trevino 
alleges cannot be viewed as materially adverse em-
ployment actions and are nothing more than minor 
annoyances that employees commonly experience. 

 Trevino alleges that Scott assigned him the task 
of moving a trailer that was in an area where he was 
not supposed to be working, but Trevino admits that 
this assignment was retracted after it was brought to 
Scott’s attention. On another occasion, Scott asked 
Trevino to pull a trailer on the west side of the dock 
when Trevino was assigned to work the east side. 
Trevino did not perform this assignment. On October 
28, 2006 Scott allegedly checked Trevino’s production 

 
 29 Trevino also alleges that Audy Maggard retaliated against 
him by responding to Trevino’s accusation that he was a liar 
with the statement, “This is an A/B conversation. C your way 
out.” This is not an adverse employment action. 
 In addition, Trevino asserts that he switched from his pre-
ferred shift because Caucasian employees could get away with 
doing whatever they wanted to do. Because in making this as-
sertion he does not identify a retaliatory act, the allegation can-
not support a prima facie case of retaliation. 
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during the first 45 minutes of his shift. Trevino was 
not disciplined or even confronted because of his 
production on that day. On a few other days, Trevino 
had to work one side of the dock by himself. He 
alleges that the usual routine was for him to have 
help. Trevino acknowledges that on at least one of 
these instances, the other side of the dock was given 
extra help because it was behind, and he offers no 
evidence regarding the circumstances on the other 
days he was required to work alone. On Memorial 
Day 2006 Trevino’s bid sheet was misplaced, and he 
was not allowed to work. After filing a grievance, he 
was paid for these hours. 

 The only acts that a reasonable jury could find of 
adverse employment actions are the written warnings 
that Scott issued to Trevino. Trevino alleges that he 
reported to Hardge that a racial slur was carved into 
a sleeper tractor in January 2006, and that Scott 
retaliated against him a few days later by issuing 
him three warning letters.30 These warning letters 
concerned a string of incidents occurring on the same 
day. Trevino admits to all of the conduct for which he 
received the letters. He allegedly hurt his back mov-
ing trailers. Instead of immediately reporting the 

 
 30 Trevino received another warning letter in July 2006 for 
admittedly leaving his workstation 30 minutes early to put his 
belongings in his car and go to the restroom. Because he offers 
no evidence causally linking this letter to a protected activity, 
this act cannot, as a matter of law, support a prima facie case of 
retaliation. 
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injury, which he was required to do under company 
policy, Trevino left his workstation without permis-
sion and wandered around the terminal for nearly 
one hour and fifteen minutes. During this time, 
Trevino admits that he got coffee, looked at bids, 
stretched his legs, spoke to a fellow employee, and 
performed no moves. Also during this time period, 
Scott called him on his radio and instructed him to 
perform his assigned moves. Trevino did not inform 
Scott that he was hurt at this time, but instead told 
him to assign the moves to someone else, and he 
immediately shut off his radio. Later, over two hours 
after he allegedly hurt his back, Trevino informed 
Scott of his injury. Scott issued Trevino three warning 
letters for his conduct. The first was for abusing 
company time, in violation of the CBA, and it refer-
enced Trevino’s leaving his workstation without per-
mission and wandering around the terminal. The 
second warning was for failing to report an injury 
immediately, which he was required to do under com-
pany policy. Scott also issued Trevino a third warning 
letter for failing to follow instructions, which is a 
violation of the CBA. 

 Although it is not clear that receiving warn- 
ing letters for admittedly violating company policy 
constitutes materially adverse employment actions, 
the court will assume arguendo that they do and 
that Trevino has established a prima facie case of 
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retaliation.31 YTI thus has the burden of producing 
legitimate, nondiscriminatory reasons for the warn-
ing letters, a burden that it has satisfied. Scott issued 
all three warning letters to Trevino for conduct he 
admitted to and that violated the CBA. Because YTI 
has produced evidence of these reasons, Trevino must 
provide proof that would permit a reasonable jury to 
find but for causation. 

 Trevino has not met this burden. He relies solely 
on the close temporal proximity of the warning letters 
to Trevino’s complaint to Hardge. Temporal proximity 
alone is insufficient to establish but for causation. See 
Strong, 482 F.3d at 808. Therefore, YTI is entitled to 
summary judgment dismissing Trevino’s claims of 
retaliation under Title VII, § 1981, and the TCHRA. 

 
V 

 Finally, the court considers plaintiffs’ hostile 
work environment claims brought under Title VII, 
§ 1981, and the TCHRA.32 

 

 
 31 The court also assumes arguendo that Scott knew of 
Trevino’s complaints to Hardge. 
 32 With the exception of the differing time bars discussed 
below, courts apply the same standard to hostile work environ-
ment claims brought under Title VII, § 1981, and the TCHRA. 
See, e.g., Jackson, 2006 WL 680471, at *9-*12 (applying same 
standard to hostile work environment claims brought under all 
three statutes). 
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A 

 To establish a prima facie case of a racially 
hostile work environment, each plaintiff must show 
that (1) he belongs to a protected group, (2) he was 
subject to unwelcome harassment, (3) the harassment 
complained of was based on race, (4) the harassment 
complained of affected a term, condition, or privilege 
of employment, and (5) YTI knew or should have 
known of the harassment in question and failed to 
take prompt remedial action. See Ramsey, 286 F.3d at 
268.33 

 “Harassment is based on race if ‘the complained-
of conduct had a racial character or purpose.’ ” King v. 
Enter. Leasing Co. of DFW, 2007 WL 2005541, at *10 
(N.D.Tex. July 11, 2007) (Fitzwater, J.) (quoting 
Harris-Childs v. Medco Health Solutions, Inc., 2005 
WL 562720, at *6 (N.D.Tex. Mar.10, 2005) (Means, 
J.)). Moreover, plaintiffs must demonstrate a “connec-
tion between the allegedly harassing incidents and 
[their] protected status.” Id. 

 
 33 The fifth element need not be established if the harass-
ment is allegedly committed by the victim’s supervisor. Celestine 
v. Petroleos de Venez. SA, 266 F.3d 343, 353-54 (5th Cir. 2001); 
see also Faragher v. City of Boca Raton, 524 U.S. 775, 807, 118 
S.Ct. 2275, 141 L.Ed.2d 662 (1998); Burlington Indus., Inc. v. 
Ellerth, 524 U.S. 742, 765, 118 S.Ct. 2257, 141 L.Ed.2d 633 
(1998). Little, if any, of the harassment in this case was al-
legedly committed by a YTI supervisor. In any case, the court 
does not rest any of its conclusions on a failure to satisfy the 
fifth element of the prima facie case. 
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 To satisfy the fourth element, plaintiffs must 
demonstrate that the harassment affected a term, 
condition, or privilege of employment. “For harass-
ment on the basis of race to affect a term, condition, 
or privilege of employment . . . it must be ‘sufficiently 
severe or pervasive to alter the conditions of the 
victim’s employment and create an abusive working 
environment.’ ” Ramsey, 286 F.3d at 268 (internal 
quotation marks omitted) (quoting Harris v. Forklift 
Sys., Inc., 510 U.S. 17, 21, 114 S.Ct. 367, 126 L.Ed.2d 
295 (1993)). To be actionable, the work environment 
must be “both objectively and subjectively offensive, 
one that a reasonable person would find hostile or 
abusive, and one that the victim in fact did perceive 
to be so.” Faragher v. City of Boca Raton, 524 U.S. 
775, 787, 118 S.Ct. 2275, 141 L.Ed.2d 662 (1998) 
(addressing sex discrimination) (citing Harris, 510 
U.S. at 21-22). “In determining whether a workplace 
constitutes a hostile work environment, courts must 
consider the following circumstances: ‘the frequency 
of the discriminatory conduct; its severity; whether it 
is physically threatening or humiliating, or a mere 
offensive utterance; and whether it unreasonably 
interferes with an employee’s work performance.’ ” 
Ramsey, 286 F.3d at 268 (quoting Walker v. Thompson, 
214 F.3d 615, 625 (5th Cir. 2000)). As the Supreme 
Court has stated: 

The real social impact of workplace behavior 
often depends on a constellation of surround-
ing circumstances, expectations, and rela-
tionships which are not fully captured by a 
simple recitation of the words used or the 
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physical acts performed. Common sense, and 
an appropriate sensitivity to social context, 
will enable courts and juries to distinguish 
between simple teasing . . . and conduct 
which a reasonable person in the plaintiff ’s 
position would find severely hostile or abu-
sive. 

Oncale, 523 U.S. at 81-82. Merely offensive conduct is 
not actionable. Harris, 510 U.S. at 21. 

 
B 

 As a preliminary matter, the court must de- 
cide whether Crommedy’s hostile work environment 
claims brought under Title VII and the TCHRA are 
barred for failure to exhaust his administrative rem-
edies. It is undisputed that Crommedy failed to file a 
charge with the EEOC or the TCHR. 

 To seek Title VII relief, a complaining employee 
must ordinarily exhaust his administrative remedies. 
See Pacheco v. Mineta, 448 F.3d 783, 788 n. 7 (5th Cir. 
2006). Exhaustion does not occur until the plaintiff 
files a timely charge with the EEOC and is entitled to 
receive a “right-to-sue” letter. 42 U.S.C. § 2000e-5(e) 
and (f); see also Taylor v. Books a Million, Inc., 296 
F.3d 376, 379 (5th Cir. 2002). The purpose behind this 
requirement is to ensure “that the settlement of 
grievances be first attempted through the office of the 
EEOC.” Oatis v. Crown Zellerbach Corp., 398 F.2d 
496, 498 (5th Cir. 1968). “The lawsuit that follows is 
limited in scope to the EEOC investigation that could 
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reasonably be expected to grow out of the charge of 
discrimination. In other words, the complaint may 
encompass any kind of discrimination ‘like or related 
to’ allegations contained in the EEOC charge.” Hayes, 
2004 WL 1283965, at *3 (citations omitted). 

 In certain circumstances, however, the Fifth Cir-
cuit has allowed a Title VII plaintiff to “piggyback” on 
the allegations contained in another Title VII plain-
tiff ’s EEOC charge. See Price v. Choctaw Glove & 
Safety Co., 459 F.3d 595, 598 (5th Cir. 2006). This 
“carefully limited exception” to the Title VII exhaus-
tion requirement enables plaintiffs who have not filed 
EEOC charges to “join or intervene in a lawsuit in 
which the original, similarly situated plaintiff had 
fully exhausted the administrative requirements.” Id. 
This exception only applies, however, if the non-filing 
plaintiff is similarly situated to the filing plaintiff, 
the EEOC charge provided notice of the collective or 
class-wide nature of the charge, and the individual 
who filed the EEOC charge filed a lawsuit that the 
non-filing plaintiff is permitted to join. Id. at 599 
(citing Bettcher v. Brown Schs., Inc., 262 F.3d 492, 
494 (5th Cir. 2001)). 

 YTI contends that it is entitled to summary 
judgment on Crommedy’s Title VII claims because he 
did not file an EEOC charge and therefore failed to 
exhaust his administrative remedies. It also posits 
that Crommedy cannot piggyback on the charges of 
the other plaintiffs because all of their claims are 
distinct and he is not similarly situated. Crommedy 
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asserts independent claims alleging harassment that 
was personal to him. 

 Crommedy responds in a footnote in his response 
brief that he should be permitted to piggyback on the 
other plaintiffs’ claims. His argument consists pri-
marily of the conclusory statements that he is simi-
larly situated to the other plaintiffs and that their 
charges provided some notice to YTI of the collective 
nature of their charges. He does not offer any expla-
nation or argument to show how he is similarly 
situated to the other plaintiffs or how their charges 
provided the requisite notice to YTI. 

 Given the purpose of the exhaustion require- 
ment and the limited nature of the piggybacking 
exception, a plaintiff may not simply assume that 
his independent, non-exhausted claims can be sup-
ported by the independent claims of others. The court 
declines under these circumstances to extend this 
“carefully limited exception” to the exhaustion re-
quirement. YTI is entitled to summary judgment 
dismissing Crommedy’s Title VII hostile work envi-
ronment claim. 

 YTI is also entitled to summary judgment dis-
missing Crommedy’s TCHRA-based hostile work envi-
ronment claim. The TCHRA also requires exhaustion 
of administrative remedies, see Jones v. Grinnell 
Corp., 235 F.3d 972, 973 n. 1 (5th Cir. 2001), and 



127a 

Crommedy does not even attempt to argue that this 
failure to exhaust should be excused.34 

 
C 

 Plaintiffs aver that a plethora of incidents involv-
ing race-based harassment occurred at YTI. Among 
them is the use of racial slurs, racial graffiti and 
drawings throughout the premises, the displaying of 
nooses, the vandalizing of minorities’ cars and equip-
ment, and the physical intimidation of minorities. 
Plaintiffs’ response brief contains over 20 pages of 
examples of alleged racial harassment.35 

 To establish a hostile work environment claim, 
however, a plaintiff must personally experience racial 
harassment. The court will therefore consider the 
harassment that a reasonable jury could find that 
plaintiffs experienced. See, e.g., Septimus v. Univ. of 
Houston, 399 F.3d 601, 612 (5th Cir. 2005) (holding 
that harassment experienced by other women was 
irrelevant when determining whether harassment 
that plaintiff experienced was sufficiently severe or 

 
 34 Because Crommedy was not required to administratively 
exhaust his § 1981-based hostile work environment claim, the 
court will address it on the merits below. 
 35 To be sure, not all of the examples are admissible sum-
mary judgment evidence, but many are. The court need not list 
the inadmissible evidence at this time because it bases its de-
cision only on the admissible evidence that it discusses in this 
memorandum opinion and order. 
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pervasive to establish hostile work environment 
claim). 

 YTI maintains that the court may only consider, 
and plaintiffs may only rely on, harassment that 
allegedly occurred within the applicable limitations 
period. The court disagrees. “A hostile work envi-
ronment claim necessarily involves ‘the cumulative 
[e]ffect of individual acts,’ and evidence presented in 
support of these claims may fall outside of the statu-
tory period.” Abner v. Kan. City S. R.R. Co., 513 F.3d 
154, 166 (5th Cir. 2008) (quoting Nat’l R.R. Passenger 
Corp. v. Morgan, 536 U.S. 101, 115, 122 S.Ct. 2061, 
153 L.Ed.2d 106 (2002)). Abner adopts the following 
passage from the Supreme Court’s Morgan decision: 

It does not matter, for purposes of [Title VII], 
that some of the component acts of the hos-
tile work environment fall outside the stat-
utory time period. Provided that an act 
contributing to the claim occurs within the 
filing period, the entire time period of the hos-
tile environment may be considered by a 
court for the purposes of determining lia-
bility. 

Id. (quoting Morgan, 536 U.S. at 117). In deferral 
states such as Texas, a Title VII plaintiff must file an 
EEOC charge within 300 days of an allegedly unlaw-
ful employment practice. See 42 U .S.C. § 2000e-
5(e)(1). Under the TCHRA, an employee must make a 
charge not later than 180 days after the alleged 
practice. See Tex. Lab.Code Ann. § 21.202(a) (Vernon 
2007). Claims brought under § 1981 are generally 
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subject to a four-year limitations period. See Jones v. 
R & R Donnelley & Sons Co., 541 U.S. 369, 382-83, 
124 S.Ct. 1836, 158 L.Ed.2d 645 (2004). The court 
must therefore find that plaintiffs have alleged that 
an act contributing to their hostile work environment 
claims occurred during these periods. 

 
D 

1 

 After considering plaintiffs’ evidence and drawing 
all inferences in their favor, the court holds that there 
are genuine issues of material fact that preclude 
summary judgment on the hostile work environment 
claims of Arrieta, Calip, and Johnson brought under 
Title VII, § 1981, and the TCHRA, and of Crommedy 
brought under § 1981.36 These plaintiffs are all mem-
bers of a protected class: they are either African-
American or Hispanic. And a reasonable jury could 
find that they were all subject to race-based ha-
rassment, of which at least one act occurred within 
180 days of their filing a charge. The following are 
examples37 of these plaintiffs’ evidence of race-based 

 
 36 As discussed supra at § V(B), Crommedy’s Title VII and 
TCHRA claims fail as a matter of law because he failed to ex-
haust administrative remedies. 
 37 When this court denies rather than grants summary 
judgment, it typically does not set out in detail the evidence that 
creates a genuine issue of material fact. See, e.g., Swicegood v. 
Med. Protective Co., 2003 WL 22234928, at *17 n. 25 (N.D.Tex. 
Sept.19, 2003) (Fitzwater, J.). 



130a 

harassment: (1) Arrieta observed racially offensive 
graffiti, including offensive remarks about Hispanics, 
on a continuous basis during his employment, and his 
car, locker, and equipment were vandalized because of 
his race; (2) Calip observed the remains of a noose, 
saw a racial epithet carved into the dashboard of a 
truck, and saw racially offensive graffiti in employee 
bathrooms on numerous occasions; (3) Crommedy 
observed a noose, constantly observed threatening 
and offensive graffiti aimed at African-Americans, 
and his car and equipment were vandalized; and 
(4) Johnson observed nooses on three occasions, he 
saw racial epithets written on walls on numerous 
occasions, he was the subject of racially offensive car-
toons, another employee purposely ran into his fork-
lift and made racially derogatory comments, and his 
car was vandalized on several occasions.38 

   

 
 38 YTI argues that Johnson cannot base his claim of a hos-
tile work environment on allegations of racial graffiti and nooses 
because he did not explicitly identify these incidents in his 
EEOC charge, and thus failed to exhaust administrative reme-
dies. To satisfy the exhaustion requirement, however, Johnson is 
not required to identify every incident he raises in his com-
plaint. Instead, he may allege any kind of discrimination that is 
like or related to the allegations contained in his EEOC charge. 
See, e.g., King, 2007 WL 2005541, at *4. The allegations of 
nooses and racial graffiti are sufficiently related to the allega-
tions of racial harassment contained in Johnson’s EEOC charge. 
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2 

 Given the frequency and threatening nature of 
the alleged harassment, the court concludes that 
there is a genuine issue of material fact regarding 
whether the harassment was so pervasive or severe 
that it affected a term, condition, or privilege of 
plaintiffs’ employment. The Fifth Circuit has recog-
nized that “[t]he making of nooses is at least arguably 
objectively offensive, as it evokes the image of race-
motivated lynching,” and that “[t]he frequent making 
of nooses, coupled with the presence of allegedly 
offensive racial remarks and the presence of [Ku Klux 
Klan] graffiti at the worksite raise a fact issue re-
garding whether the work atmosphere . . . was ra-
cially hostile.” Bell v. Ingalls Shipbuilding, Inc., 207 
F.3d 657, at *1 (5th Cir. 2000) (per curiam) (un-
published table decision) (reversing summary judg-
ment in part); see also Wesley, 2008 WL 294526, at 
*19 (citing Bell and holding that presence of nooses 
and racial graffiti in workplace created genuine issue 
of material fact concerning whether employee’s em-
ployment was affected). The Fifth Circuit has also 
recently held that African-American employees who 
testified to seeing wires in the shape of nooses and 
racially derogatory graffiti presented sufficient evi-
dence for a reasonable jury to find that they experi-
enced a hostile work environment. See Abner, 513 
F.3d at 167. In the present case, Calip, Crommedy, 
and Johnson, all three of whom are African-
American, allege that they have observed nooses and 
racially offensive or threatening graffiti at YTI. There 
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is evidence that all three found this environment 
hostile. The court holds that a reasonable jury could 
find that the environment was objectively offensive. 

 Arrieta has produced evidence that he observed 
offensive graffiti directed at Hispanic employees, and 
that his car, locker, and equipment were vandalized. 
Although there is some evidence that the vandals 
were not motivated by Arrieta’s race, he has intro-
duced evidence that they were racially motivated. 
When the evidence is viewed in the light most favor-
able to Arrieta, the court holds that a reasonable jury 
could infer that the harassment Arrieta experienced 
was based on his race and was severe enough to affect 
a term, condition, or privilege of his employment. 

 
3 

 Under the fifth element of a hostile work envi-
ronment claim, plaintiffs must establish that YTI 
knew or should have known of the harassment in 
question and failed to take prompt remedial action. 
Plaintiffs have raised a genuine issue of material fact 
as to this element. The court concludes that plaintiffs 
have created a fact issue regarding whether YTI had 
constructive knowledge of the race-based harass-
ment.39 

 
 39 Plaintiffs allege that YTI had actual knowledge of much 
of the harassment, and there is evidence that plaintiffs com-
plained to YTI management on several occasions. At this stage 
of the litigation, the court need not parse through the conflicting 

(Continued on following page) 
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 An employer has constructive knowledge of racial 
harassment “if through the exercise of reasonable 
care it should have known what was going on but 
failed to address it,” or, in other words, “[i]f the har-
assment complained of is so open and pervasive that 
the employer should have known of it, had it but 
opened its corporate eyes.” Sharp v. City of Houston, 
164 F.3d 923, 930 (5th Cir. 1999). Here, plaintiffs 
have adduced evidence that racial graffiti could be 
observed throughout YTI’s premises and that the re-
mains of a noose hung on the dock for an extended 
period of time. Plaintiffs do not rely on covert har-
assment, but on harassment that a reasonable jury 
could find that YTI would have known about in the 
exercise of reasonable care. 

 YTI argues that, if harassment did occur, it took 
prompt remedial action in response. There is at least 
a genuine issue about whether this is so. YTI’s evi-
dence of prompt remedial action consists largely of 
instances in which it painted over racial graffiti. Even 
if it is conceded that YTI removed graffiti on nu-
merous occasions, there is a fact issue as to whether 
it did so promptly. Plaintiffs have offered evidence 
that some racially offensive graffiti went untouched 
for months. And the harassment on which plaintiffs 
rely consists of much more than a few incidents of 
graffiti. Given the pervasive nature of the alleged 

 
evidence concerning how much of the harassment YTI actually 
knew about because it concludes that plaintiffs have raised a 
genuine fact issue regarding YTI’s constructive knowledge. 
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harassment, which occurred over many years, a rea-
sonable jury could find that YTI failed to promptly 
remedy the racial harassment. Therefore, Arrieta, 
Calip, Crommedy, and Johnson have successfully 
established a prima facie case of hostile work envi-
ronment. 

 
4 

 YTI argues that the plaintiffs’ hostile work en-
vironment claims fail because they did not take 
advantage of available remedial opportunities. It con-
tends that plaintiffs did not complain to management 
about all of the alleged incidents of harassment,40 
even though YTI had a complaint procedure in place. 

 To be entitled to summary judgment, YTI must 
establish that plaintiffs unreasonably failed to take 
advantage of corrective opportunities. See Wesley, 
2008 WL 294526, at *19 (citing Woods v. Delta Bever-
age Group, 274 F.3d 295, 300 n. 3 (5th Cir. 2001), and 
White v. BFI Waste Servs., LLC, 375 F.3d 288, 299 
(4th Cir. 2004)). Unreasonable failure to take ad-
vantage of corrective opportunities is an affirmative 
defense that YTI has the burden of proving at trial. 
Accordingly, at the summary judgment stage, YTI has 
the burden of establishing all of the elements of the 
defense “beyond peradventure.” See id. (citing Bank 
One, Tex., N.A. v. Prudential Ins. Co. of Am., 878 

 
 40 Plaintiffs provide evidence that they did complain about 
many of the incidents of harassment. 
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F.Supp. 943, 962 (N.D.Tex.1995) (Fitzwater, J.). The 
court has noted that the “beyond peradventure” stan-
dard is “heavy.” See, e.g., Cont’l Cas. Co. v. St. Paul 
Fire & Marine Ins. Co., 2007 WL 2403656, at *10 
(N.D.Tex. Aug.23, 2007) (Fitzwater, J.). 

 YTI’s showing is insufficient to meet this heavy 
burden. Although it has alleged that plaintiffs failed 
to complain to management about some of the har-
assment, YTI has not established beyond peradven-
ture that the failure to complain was unreasonable. 
And plaintiffs have adduced evidence that they be-
lieved complaining was futile given YTI’s repeated 
failure to remedy the harassment. They also allege 
that they feared retaliation from coworkers if they 
complained. Even if this evidence would be insuffi-
cient if plaintiffs had the burden of proof on this 
element, because YTI has the burden, and because it 
is a heavy one, the court holds that YTI is not entitled 
to summary judgment on this basis. 

 
E 

 The court concludes, however, that YTI is entitled 
to summary judgment on the hostile work environ-
ment claims of Hernandez, Trevino, and Ketterer. 

 
1 

 A reasonable jury could not find that either 
Hernandez or Trevino suffered harassment based on 
their race that was severe enough to affect their 



136a 

employment at YTI. Hernandez only alleges two in-
cidents of harassment that a reasonable jury could 
conclude were based on his race.41 A coworker al-
legedly called him a “wetback” on one occasion, and 
he found a poster referring to “wetbacks” on another 
occasion. Although plainly offensive to a Hispanic 
person, these two incidents occurring during a period 
of more than one decade of employment at YTI do not 
constitute harassment sufficiently pervasive or severe 
to affect Hernandez’s employment. Similarly, Trevino 
alleges that a coworker referred to Mexicans in a de-
rogatory manner over a company radio on one occa-
sion in September 2004, and that he has observed a 
discriminatory posting or drawing that he does not 
describe.42 These allegations cannot support a hostile 
work environment claim. 

 
 41 Hernandez alleges that a coworker, Ron Green (“Green”), 
threatened him with a knife in 2003, but he offers no evidence 
that this was because of his race, and he admits that Green has 
never called him a racial slur. Indeed, Green and Hernandez are 
known to have personal issues between them, and Hernandez 
was discharged for threatening Green at a later date. 
 Hernandez also alleges that he observed harassment – in-
cluding nooses and graffiti – aimed at African-American employees. 
Although Hernandez understandably may have been offended 
by observing this harassment, he cannot base his own hostile 
work environment claim on these observations. 
 42 Trevino, like Hernandez, also claims that he has seen the 
remnant of a noose and graffiti targeting African-American em-
ployees, however, he cannot base his claim on these observa-
tions, because they do not constitute harassment based on his 
race. Trevino also vaguely alleges that he was scared to take 
breaks in the breakroom and that he switched off his favorite 

(Continued on following page) 
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2 

 Finally, the court concludes Ketterer cannot 
establish a prima facie case of hostile work environ-
ment because he does not belong to a protected group. 
See supra § III(I)(2) (discussing why Ketterer has not 
alleged an association with a protected group suffi-
cient to bring him under the coverage of Title VII’s 
substantive anti-discrimination provision). Moreover, 
he has not alleged harassment based on his race that 
was sufficiently pervasive to affect his employment. 
Accordingly, Ketterer’s hostile work environment 
claims are dismissed. 

 
VI 

 On September 11, 2008 YTI filed a motion to 
strike plaintiffs’ response to defendant’s motion for 
summary judgment, or, in the alternative, objections 
and motion to strike plaintiffs’ summary judgment 
evidence. YTI points to plaintiffs’ failure to re-file 
their amended response brief in the same font and 
page margins used in their August 12, 2008 brief, as 
directed by the court in its August 20, 2008 order. YTI 
also moves to strike specific portions of plaintiffs’ 
appendix as conclusory, unsubstantiated, speculative, 

 
shift because there were workers who could do anything they 
wanted against minorities and get away with it. He does not cite 
to any evidence supporting this or even explain what actions the 
workers took against minorities. Vague and unsupported allega-
tions such as this cannot support a claim at the summary judg-
ment stage. 
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based on subjective belief, hearsay, not based on per-
sonal knowledge, nonspecific as to time and subject 
matter, and irrelevant to plaintiffs’ claims. Because 
the court has either granted summary judgment in 
favor of YTI notwithstanding the evidence to which 
objection has been made, or because it has denied 
summary judgment and has not relied on the objected-
to evidence in doing so, the court denies YTI’s motion 
as moot. 

*    *    * 

 The court grants in part and denies in part YTI’s 
July 8, 2008 motion for summary judgment. The 
court grants summary judgment dismissing all of 
plaintiffs’ race discrimination claims and retaliation 
claims, dismissing the hostile work environment 
claims of Hernandez, Ketterer, and Trevino, and dis-
missing Crommedy’s Title VII and TCHRA hostile 
work environment claims. The court denies summary 
judgment as to the hostile work environment claims 
of Arrieta, Calip, and Johnson under § 1981, Title VII, 
and the TCHRA, and as to Crommedy’s § 1981-based 
hostile work environment claim. The court also de-
nies as moot YTI’s September 11, 2008 motion to 
strike plaintiffs’ response to defendant’s motion for 
summary judgment, or, in the alternative, objections 
and motion to strike plaintiffs’ summary judgment 
evidence. A Rule 54(b) final judgment is being filed 
contemporaneously with this memorandum opinion 
and order. 

 SO ORDERED. 

 


