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REPLY BRIEF FOR PETITIONERS 
Respondents’ brief in opposition only 

underscores the need for this Court’s review.  
Respondents’ principal point in opposition is that 
this Court’s precedents in the area of student speech 
are so hopelessly confused that school officials like 
them should receive qualified immunity as a matter 
of course whenever students’ religious viewpoint 
speech is involved.  If that were true, it would stand 
as yet another reason for this Court’s review, not 
against it.  But it is not true:  It has been clearly 
established under this Court’s precedents for 
decades that private, non-curricular student speech 
may not be discriminated against solely on the basis 
of its religious viewpoint.  Respondents’ attempt to 
conjure up confusion in the circuits over the clarity 
of the prohibition on viewpoint discrimination 
against private non-curricular speech, but they do so 
only by invoking inapposite cases involving 
curricular speech.  But ultimately this effort is to no 
avail.  Whether the source of the confusion is the 
badly-splintered en banc Fifth Circuit in this case or 
some broader confusion, the need for this Court to 
restore clarity is manifest.  Free speech is simply too 
important to leave students without clearly 
established rights.   

Respondents’ weakly suggest that this case is a 
poor vehicle for this Court’s review, but their 
complaints underscore why this case is an ideal 
vehicle.  This is an appeal from a motion to dismiss a 
complaint that pleads in painstaking detail four 
discrete instances of explicit religious viewpoint 
discrimination, including Respondent Bomchill’s 
refusal even to allow Stephanie Versher to distribute 
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pencils bearing a religious message outside of school, 
after school hours.  Respondents’ complain that they 
adamantly dispute the facts alleged, but that is 
irrelevant at the motion-to-dismiss stage.  And the 
clarity with which viewpoint discrimination in a non-
curricular setting was alleged is precisely what 
forced Respondents to take extreme positions such 
as that elementary school students have no First 
Amendment rights and not even the prohibition 
against viewpoint discrimination is clearly 
established.  This case is thus an ideal vehicle to 
restore clarity to critical First Amendment principles 
without wading into any factual disputes.  . 

ARGUMENT 
I. RESPONDENTS’ OPPOSITION ONLY 

UNDERSCORES THE NEED FOR THIS 
COURT TO RESTORE CLARITY WHERE 
THE EN BANC FIFTH CIRCUIT HAS 
SOWED CONFUSION. 
A.  The facts pleaded in the complaint establish 

a violation of clearly established law:  i.e., that 
private, non-curricular student speech may not be 
discriminated against solely on the basis of religious 
viewpoint.  It is specifically alleged in the complaint 
that government officials Swanson and Bomchill 
prevented Jonathan and Stephanie from distributing 
pencils, goodie bags, and tickets with religious 
messages solely because of their religious 
viewpoints.  These are not bare allegations.  They 
are supported by ample, detailed corroborating 
allegations.  For example, at the same time 
Respondents were preventing Jonathan and 
Stephanie from sharing their materials expressing a 
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religious message, Respondents were permitting 
other children to distribute secular materials.  
Moreover, the allegations made clear that it is the 
students’ own speech that is at issue—these were 
gift bags clearly labeled as from the students and 
pencils handed out by the student at her own half-
birthday party and after school outside the school 
building.  Both the District Court and the original 
Fifth Circuit panel recognized that the blatant 
religious viewpoint discrimination alleged in the 
complaint violates clearly established law. 

Respondents attempt to avoid the allegations in 
the complaint and argue for the application of what 
is in effect an unbounded rule of automatic qualified 
immunity for school officials based upon a supposed 
“consensus” among the lower courts.  But that 
argument only underscores the need for this Court’s 
review of this case.  There is no automatic rule of 
qualified immunity for government school officials in 
this context.  And to the extent that Respondents 
argue that the lower courts view student speech 
doctrine as so murky that administrators are 
entitled to qualified immunity as a matter of course 
—even in the face of clear allegations of viewpoint 
discrimination against non-curricular student speech 
—that is an argument for, not against, review in this 
case.  Whatever other confusion exists, the Court’s 
jurisprudence in this area makes clear that 
viewpoint discrimination against non-curricular 
student speech is verboten.  The decision below 
unsettles this bedrock of this Court’s student speech 
doctrine and merits this Court’s review. 

B.  Respondents invoke cases from other circuits 
that purportedly demonstrate that “it remains 
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unclear to what extent educators either may or must 
place special restrictions on religious speech.”  Opp. 
Br. 8–9.  But those cases actually demonstrate just 
the opposite.  None of those cases casts doubt upon 
the cornerstone of student Free Speech rights—i.e., 
that private, non-curricular student speech may not 
be discriminated against solely on the basis of its 
religious viewpoint.  Most of those cases involve 
curricular speech, and none approve anything 
remotely resembling the viewpoint discrimination 
alleged here, which includes efforts to prohibit the 
distribution of pencils after school hours and outside 
of the school solely because of their religious 
message.   

Rather than grant qualified immunity in the 
face of allegations of stark viewpoint discrimination, 
the courts in Respondents’ cases reached their 
decisions only after trial or motion for summary 
judgment.  And those cases ultimately turn upon a 
straightforward application of Hazelwood to facts 
showing that what was at issue was clearly “school 
sponsored” speech or “curricular” activity.  See, e.g., 
Nurre v. Whitehead, 580 F.3d 1087, 1095 (9th Cir. 
2009) (summary judgment granted in favor of school 
official where the record established that “keeping 
all musical performances at graduation ‘entirely 
secular’ in nature was reasonable in light of the 
circumstances surrounding a high school 
graduation,” which was a “compulsory,” “‘school-
sponsored function’”); Curry ex rel Curry v. Hensiner, 
513 F.3d 570, 579 (6th Cir. 2008) (summary 
judgment granted to school official where student’s 
expression “was part of a curricular assignment, and 
not one that invited personal views”); Walz v. Egg 
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Harbor Twp. Bd. of Educ., 342 F.3d 271, 272, 275, 
278–79 (3d Cir. 2003) (summary judgment granted 
in favor of school official where record established 
that the plaintiff student “skirted the structure” of 
an “organized activity”; was the “only student to 
bring a non-generic gift” to the holiday party; and 
the speech occurred at an “instructional” and 
“organized classroom activity” with a “clearly defined 
curricular purpose” and “educational goals”).  In 
none of those cases did the record end up supporting 
a claim of the sort of blatant religious viewpoint 
discrimination that is alleged in this case.  
Respondents, of course, adamantly deny the 
allegations, but in every other circuit, respondents 
would have to develop a summary judgment record 
to substantiate their denials. 

C.  Respondents also suggest that viewpoint 
discrimination occurs only where a school official 
acts with subjective animus toward religion.  Opp. 
Br. 16.  But viewpoint discrimination is itself 
precisely the “hostility” or “animus” that the First 
Amendment protects against in this area.  Indeed, 
this Court’s references to “hostility to religion” 
equate “hostility” with non-neutrality—namely, 
practices, customs, and policies that single out 
religious viewpoints for disfavored treatment.  See 
Rosenberger v. Rector & Visitors of Univ. of Va., 515 
U.S. 819, 839–46 (1995); Bd. of Educ. of Westside 
Cmty. Schs. v. Mergens, 496 U.S. 226, 248 (1990) (“if 
a State refused to let religious groups use facilities 
open to others, then it would demonstrate not 
neutrality but hostility toward religion”).  That is 
precisely what is alleged in this case. 
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D.  Respondents’ other arguments fare no better.  
Respondents revive their principal defense below 
that it remains unclear whether elementary school 
children have constitutionally protected “affirmative 
speech” rights.  Opp. Br. 14.  That argument is 
manifestly wrong as a matter of law.  See, e.g., Good 
News Club v. Milford Cent. Sch., 533 U.S. 98, 106–
07, 118 (2001) (finding a Free Speech Clause 
violation based on a school’s religious-viewpoint 
discrimination against a club and its membership of 
students whose “ages range from 6 to 12”); W. Va. 
State Bd. of Educ. v. Barnette, 319 U.S. 624, 630, 
633, 644 (1943) (describing plaintiffs as “children” 
and “little children”); Tinker v. Des Moines Indep. 
Cmty. Sch. Dist., 393 U.S. 503, 511 (1969) (speaking 
of the free speech rights of all students; “students 
are entitled to freedom of expression of their views”).  
But it also demonstrates the extreme nature of the 
arguments Respondents have gone to invoke 
qualified immunity in the face of the stark viewpoint 
discrimination alleged here. 

Respondents also argue that it is unclear how to 
apply Tinker in the context of elementary schools in 
light of the “difficulties” of applying that decision 
beyond its facts.  Opp. Br. 15.  But none of those 
difficulties is implicated by this case.  To be sure, 
Tinker instructs that “First Amendment rights [are] 
applied in light of the special characteristics of the 
school environment.”  Tinker, 393 U.S. at 506.  And 
the special characteristics of elementary schools may 
afford school officials greater flexibility in concluding 
that student speech falls within one of the limited 
exceptions to clearly established rule that all 
students enjoy protections under the Free Speech 
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Clause.  But the complaint in this case does not 
implicate any exception to the rule or difficult line 
drawing.  The complaint clearly and plausibly 
alleges specific instances of discrimination against 
religious speech, not speech that is in any way lewd 
or vulgar, school-sponsored, drug-promoting, or 
substantially or materially disruptive, and where the 
restriction is far from “completely viewpoint 
neutral.”  Morse v. Frederick, 551 U.S. 393, 423 
(2007) (Alito, J., concurring) (joining the opinion of 
the Court on the understanding that it “does not 
hold that the special characteristics of the public 
schools necessarily justify any other speech 
restrictions”). 

Finally, Respondents argue that school officials 
have “broad authority” to restrict distribution of 
“divisive” materials in school because they act in loco 
parentis.  But government school officials are state 
actors, not parents.  And when it comes to the 
commands of the First Amendment, this Court has 
recognized since Barnette that public school official 
authority, unlike parental authority, is subject to 
constitutional constraint.  See Vernonia Sch. Dist. 
47J v. Acton, 515 U.S. 646, 655 (1995) (stating that 
the Court’s prior decisions “treat[] school officials as 
state actors for purposes of the Due Process and Free 
Speech Clauses”); Muller ex rel. Muller v. Jefferson 
Lighthouse Sch., 98 F.3d 1530, 1535–36 (7th Cir. 
1996) (explaining that the doctrine of in loco parentis 
“has been somewhat weakened by a line of Supreme 
Court opinions recognizing certain student rights, 
especially First Amendment rights”). 
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II. THIS CASE IS AN IDEAL VEHICLE TO 
REAFFIRM THAT ELEMENTARY SCHOOL 
STUDENTS HAVE A CLEARLY 
ESTABLISHED RIGHT TO BE FREE FROM 
DISCRIMINATION AGAINST THEIR 
RELIGIOUS-VIEWPOINT SPEECH. 
A.  Respondents are wrong when they argue 

that because this Petition results from an 
interlocutory appeal at the motion to dismiss stage it 
is a bad vehicle to consider the questions presented.  
Indeed, the fact that this case is at the motion-to-
dismiss stage makes it a good vehicle.  This Court 
often confronts qualified immunity cases on a motion 
to dismiss.  See, e.g., Ashcroft v. al-Kidd, 131 S. Ct. 
2074 (2011); Ashcroft v. Iqbal, 556 U.S. 662 (2009).  
And the Court’s recognition of an immediate 
interlocutory appeal as of right for the denial of 
qualified immunity makes review at this stage all 
but inevitable.  Moreover, considering questions on a 
motion to dismiss allows the Court to take the 
plaintiffs’ allegations as a given and provide clarity 
to the law without wading into factual disputes. 

The fact that Respondents “vehemently disput[]” 
and “‘vigorously contest[]’” the allegations in the 
complaint, Opp. Br. 23, is part and parcel of the 
problem.  The facts alleged state a violation of 
clearly established law. To the extent that 
respondents deny them, they should have done so 
and tried to move for summary judgment.  Instead, 
they have pursued extreme arguments—such as that 
elementary students have no First Amendment 
rights at all, App. 130 (noting that Bomchill and 
Swanson “argue, as they did below, that the First 
Amendment does not apply to elementary school 
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students”), and now that school officials always get 
qualified immunity, Opp. Br. 4–6.  Those extreme 
positions should be rejected.  

B.  Respondents are also wrong when they argue 
that the Court should not review this case because it 
is a “‘relatively small part’” of a larger case.  Opp. Br. 
24.  The fact that other parts of the case are ongoing 
only underscores how useful further guidance from 
this Court would be.  Indeed, Swanson and Bomchill 
themselves necessarily remain involved in the case.  
Upon learning that this Petition would be filed late 
last year, they in fact agreed to a temporary 
abatement of pending motions to dismiss, which the 
District Court entered.  Dkt. 303.  And since that 
time, the District Court has allowed at least one 
claim against the school district to proceed to 
discovery—a claim that is based at least in part 
upon the actions of Swanson and Bomchill.  Dkt. 
308. 

Moreover, the importance of the questions 
presented on this Petition extends far beyond the 
continued litigation of this particular case in Texas, 
as demonstrated by the considerable support that 
Jonathan and Stephanie have received from amici, 
including that of no less than seven former 
Attorneys General of the United States and 
Secretaries of Education who recognize the clear 
transgression alleged here of the one bright line 
established by this Court’s precedents in this area.  
See Br. of Amici Curiae United States Attorneys 
General and Secretaries of Education Supporting 
Petitioners. 
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C.  The Fifth Circuit stands alone in its refusal 
to recognize the clearly established law that school 
officials cannot discriminate against students’ 
private, non-curricular speech solely on the basis of 
its religious viewpoint.  Respondents’ effort to invoke 
precedents decided after factual development or in 
curricular settings does not change that reality.  To 
the extent there are not more circuit precedents 
denying qualified immunity in the face of stark 
allegations of viewpoint discrimination is that the 
rational course for school officials that “vehemently 
disput[]” and “‘vigorously contest[]’” such allegations 
is to develop the facts, and move for summary 
judgment, not to pursue a hopeless appeal on the 
viewpoint discrimination allegations.  See, e.g., 
Muller, 98 F.3d at 1534–35 (the district court found 
an as-applied violation of the students’ Free Speech 
rights because, inter alia, the principal “prohibit[ed] 
Andrew’s fliers solely because they were religious” 
and neither party contested the as-applied ruling on 
appeal). 

At bottom, the procedural posture of this case 
makes it an ideal one to address the questions 
presented.  The facts alleged are stark.  No other 
circuit has suggested that allegations of viewpoint 
discrimination that extend to student speech after 
school and outside of school can be defeated at the 
motion-to-dismiss stage.  But to the extent that 
respondents’ identify any broader confusion that 
only reinforces the need for this Court’s review.  
Student speech doctrine has its difficulties, but the 
principles that a school does not sponsor all the 
speech it permits and that government officials 
create, rather than avoid, constitutional problems 
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when they attempt to weed out religious viewpoints 
are not difficult to understand.  This Court should 
grant review to reaffirm these bedrock principles. 



12 

CONCLUSION 
The Court should grant the Petition. 

Respectfully submitted, 
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