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INTEREST OF AMICI CURIAE1 

Amici curiae are professors of criminal law 

and procedure who have studied, taught, and 

written about the allocation of the burden of proof.  

Amici believe this case presents fundamental issues 

concerning the basic obligation of the state to prove 

beyond a reasonable doubt all elements of any crime 

charged against a criminal defendant.  As this Court 

has noted, the reasonable-doubt standard plays a 

vital role in the American scheme of criminal 

procedure.  Indeed, it gives life to the presumption of 

innocence – one of the bedrock principles of criminal 

law.  Amici law professors, as a group, have special 

insight into the critical role played by the 

reasonable-doubt standard, and a professional 

interest in ensuring the rational and coherent 

development of the constitutional principles that 

protect this vital instrument of American criminal 

law. 

Amici consist of some of the nation’s most 

distinguished teachers and scholars of criminal law, 

procedure, and evidence, including – to name only a 

few – Joshua Dressler, the Frank R. Strong Chair in 

Law at Ohio State University’s Michael E. Moritz 

College of Law, Stephen Saltzburg, the Wallace and 

Beverley Woodbury University Professor of Law at 

                                                 
1  The parties have consented to the filing of this brief; their 

written consents are on file with the Clerk.  No counsel for a 

party authored this brief in whole or in part, and no party or 

counsel for a party made a monetary contribution intended to 

fund its preparation or submission.  No person other than 

amici or their counsel made a monetary contribution to the 

preparation or submission of this brief.  
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George Washington University School of Law, 

Robert Weisberg, the Edwin E. Huddleson, Jr. 

Professor of Law and Faculty and Co-Director of the 

Stanford Criminal Justice Center at Stanford Law 

School, and Peter Westen, the Frank G. Millard 

Professor of Law Emeritus at University of Michigan 

Law School. 

  A complete list of amici who reviewed and 

join in this brief is included in the attached 

Appendix.  The views expressed herein are those of 

the individual amici, not of any institutions or 

groups with which they may be affiliated. 

SUMMARY OF THE ARGUMENT 

In Winship, this Court recognized a 

fundamental precept: “[T]he Due Process Clause 

protects the accused against conviction except upon 

proof beyond a reasonable doubt of every fact 

necessary to constitute the crime with which he is 

charged.” 397 U.S. 358, 364 (1970).   

In applying this precept, this Court has been 

required to clarify what constitutes a “crime.” This 

Court has done so in two main contexts. In one line 

of cases beginning with Mullaney v. Wilbur, 421 U.S. 

684 (1975), this Court has grappled with the problem 

of when a state’s assignment of the burden to prove a 

defense transgresses Winship.  In a second line of 

cases beginning with McMillan v. Pennsylvania, 477 

U.S. 79 (1986), and reaching maturity in Apprendi v. 

New Jersey, 530 U.S. 466 (2000), this Court has 

focused on the distinction between elements of 

crimes and so-called “sentencing factors.”   

In both areas, this Court has applied a 

consistent, functional definition of what constitutes 
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an “element.” As was explained in Apprendi, “the 

relevant inquiry is one not of form, but of effect – 

does the required finding expose the defendant to a 

greater punishment than” would be authorized 

absent the finding of the fact?  530 U.S. at 494. At 

the same time, this Court has made clear that the 

constitutional limitations that apply to facts 

necessary to authorize greater punishment do not 

apply with the same force to facts relevant to the 

establishment of the precise amount of punishment 

within the range of authorized punishment. Id. at 

487 n.13 (distinguishing McMillan).   

Applied to defenses, this rule consistently has 

led this Court to conclude that while states are free 

to require defendants to carry the burden to prove 

affirmative defenses the effect of which is to mitigate 

or excuse punishment, see, e.g., Leland v. Oregon, 

343 U.S. 790 (1952) (permitting state to require 

defendant to prove insanity beyond a reasonable 

doubt); Dixon v. United States, 548 U.S. 1 (2006) (no 

requirement that government bear burden of 

disproving defendant’s defense of duress beyond a 

reasonable doubt); Patterson v. New York, 432 U.S. 

197 (1977) (no requirement that state disprove 

existence of extreme emotional disturbance), they 

may not constitutionally require the defendant to 

carry the burden to prove a defense that necessarily 

negates an element of the crime, see Mullaney, 421 

U.S. at 687, 701 (state may not require defendant to 

prove heat of passion defense where one of the 

elements of the crime charged – malice aforethought 

– was inconsistent with the defense, and “by proving 

the latter the defendant would negate the former.”); 

see also Sandstrom v. Montana, 442 U.S. 510, 513 

(1979) (instructing jury that “the law presumes that 
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a person intends the  ordinary consequences of his 

voluntary acts” unconstitutionally shifts the burden 

to disprove an element of the crime to the 

defendant).  

The Colorado Supreme Court’s decision below, 

which required Petitioner to carry the burden of 

proof as to self-defense against a charge of reckless 

manslaughter, even though self-defense and 

recklessness are “inconsistent things,” Mullaney, 421 

U.S. at 687, is fundamentally inconsistent with these 

basic Due Process principles.  Moreover, because the 

problem raised here is one that has long been 

identified by this Court as an important question of 

federal law, Engle v. Isaac, 456 U.S. 107 (1982), is 

one that has divided the lower courts, and conflicts 

with important principles set forth in two important 

lines of cases, see Mullaney and Apprendi, supra, 

amici urge this Court to grant certiorari and reverse 

in order to more fully clarify the structure of its Due 

Process jurisprudence under Winship. 

 

ARGUMENT 

Jerad Pickering was charged with second-

degree murder for killing another man in the course 

of an argument.  Pickering argued self-defense at 

trial. A jury acquitted Pickering of murder, but 

convicted him of the lesser-included offense of 

reckless manslaughter.  Over Pickering’s objection, 

the trial court instructed the jury that “the 

prosecution does not bear the burden of proving 

beyond a reasonable doubt that Defendant did not 

act in self-defense” with respect to reckless 

manslaughter. People v. Pickering, No. 07CA2322, 
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2010 WL 1099750 (Colo. App. Mar. 25, 2010), 

available at Pet. App. at 24a. 

On appeal, Mr. Pickering argued that this 

charge unconstitutionally placed the burden of proof 

as to an element of the offense on him, in violation of 

Winship. The appellate court agreed and reversed 

Mr. Pickering’s conviction. The Colorado Supreme 

Court, however, reinstated the conviction, holding 

that in cases where self-defense functions as “an 

element-negating traverse,” it is enough for the 

prosecution to make out a “prima facie case proving 

all the elements of the charged crime beyond a 

reasonable doubt,” while at the same time 

instructing the jury that the defendant has the 

burden, in effect, of disproving one of those elements 

by establishing self-defense. People v. Pickering, No. 

10SC446, 2011 WL 40144000 (Colo., Sept. 12, 2011), 

available at Pet. App. 8a. 

I. Certiorari Should Be Granted To Clarify 

This Court’s Consistent Recognition Of 

The Government’s Duty To Disprove 

Element-Negating Defenses.  

A.  The Mullaney And Patterson Cases Set 

Forth A Clear Rule Of Law Requiring 

The Prosecutor To Disprove Any 

Defense That Negates An Element Of 

The Crime.  

In re Winship, 397 U.S. 358 (1970), recognized 

the constitutional character of the reasonable doubt 

requirement, holding “that the Due Process Clause 

protects the accused against conviction except upon 

proof beyond a reasonable doubt of every fact 

necessary to constitute the crime with which he is 
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charged.” Id. at 364.  Although the elemental rule 

articulated in Winship was easy to state, it would 

require substantial judicial effort to sketch out the 

contours of the rule, especially as to its application to 

criminal law defenses. 

This Court first considered Winship’s 

application to defenses in Mullaney v. Wilbur, 421 

U.S. 684 (1975).  There, defendant Wilbur was 

charged with second-degree murder under a Maine 

statute that defined murder as a killing “of a human 

being with malice aforethought.”  421 U.S. at 686 n.3 

(quoting ME. REV. STAT. ANN., tit. 17, § 2651 (1964)). 

The jury was instructed that malice was established 

upon proof that the homicide was both intentional 

and unlawful, unless “the defendant proved by a fair 

preponderance of the evidence that he acted in the 

heat of passion on sudden provocation.”  421 U.S. at 

686.  The trial court further made clear that “malice 

aforethought” and “heat of passion on sudden 

provocation” were “‘two inconsistent things,’” and 

that “by proving the latter the defendant would 

negate the former.”  Id. at 686-687.  Acknowledging 

that Maine’s statutory scheme “affirmatively shifted 

the burden of proof” of an essential element – malice 

– to the defendant to disprove, id. at 701, this Court 

found the statutory scheme to violate the 

fundamental principle articulated in Winship “that 

the prosecution prove beyond a reasonable doubt 

every fact necessary to constitute the crime 

charged.” Id. at 685, 703. 

The implications of Mullaney, however, were 

not clear, and lower courts quickly became 

inundated with Mullaney-based challenges. See 

Ronald J. Allen, The Restoration of In Re Winship: A 



 

 
 

7

Comment on Burdens of Persuasion in Criminal 

Cases after Patterson v. New York, 76 MICH. L. REV. 

30, 35 (1977). Accordingly, this Court granted 

certiorari in Patterson v. New York, 432 U.S. 197 

(1977), to clarify Winship’s application to a state’s 

legislative assignment of the burden to prove a 

criminal defense. 

Patterson involved a New York statutory 

scheme similar to that considered in Mullaney.  Like 

Wilbur, Patterson had been convicted of second-

degree murder after having failed to carry the 

burden of proof of a heat-of-passion type mitigation 

defense.  In New York, “[a] person is guilty of 

murder in the second degree when … [w]ith intent to 

cause the death of another person, he causes the 

death of such person.”  432 U.S. 197, 198 n.2 

(quoting N.Y. PENAL LAW § 125.25 (McKinney 

1975)).  Accordingly, New York defined second-

degree murder as containing two elements:  (1) 

intending to cause the death of another person and 

(2) causing the death of another person. Id. at 198.  

New York law, however, provided that second-degree 

murder could be mitigated to manslaughter if the 

defendant established the affirmative defense that 

he acted “under the influence of extreme emotional 

disturbance for which there was a reasonable 

explanation or excuse.”  Id. at 198 n.2 (citing Section 

125.25(1)(a)).  Like Wilbur, Patterson complained 

that assigning him the burden to prove a defense – 

in Patterson’s case, extreme emotional disturbance – 

violated Winship.  This Court, however, disagreed.  

The difference between Mullaney and Patterson, this 

Court explained, was a straightforward matter of 

statutory construction: 
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The crime of murder is defined by the 

statute…. The death, the intent to kill, 

and causation are the facts that the 

State is required to prove beyond a 

reasonable doubt if a person is to be 

convicted of murder.  No further facts 

are either presumed or inferred in 

order to constitute the crime.”   

Id. at 205-206. 

Proof of the affirmative defense of extreme 

emotional disturbance, which permits “‘the 

defendant to show that his actions were caused by a 

mental infirmity not arising to the level of insanity, 

and that he is less culpable for having committed 

them,’” Id. at 206-207 (quoting People v. Patterson, 

39 N.E.2d 288 (N.Y. 1976)), would mitigate the crime 

to manslaughter.  Unlike the Maine statute, 

however, New York’s EED defense “does not serve to 

negative any facts of the crime which the State is to 

prove in order to convict of murder.  It constitutes a 

separate issue on which the defendant is required to 

carry the burden of persuasion….” Id. at 207 

(emphasis added). Accordingly, this Court held, the 

Due Process Clause was not violated by the 

assignment of the burden of proof as to the existence 

of EED to the defendant. Id. 

These two cases together set out a clear and 

comprehensible framework within which to 

understand the application of Winship to the 

allocation of proof burdens in the context of defenses.  

The state may, as a constitutional matter, assign the 

burden of proof to the defendant as to facts that 

mitigate, or even excuse, criminal liability where 

those facts constitute additional considerations 
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separate and apart from the elements that constitute 

the crime.  The state may not, however, require the 

defendant to carry the burden of proof as to any facts 

necessary to authorize punishment in the first 

instance. Those facts are elements, and this Court’s 

cases have consistently held that the burden to prove 

them must, as a matter of Due Process, be carried by 

the prosecution beyond a reasonable doubt.  Where a 

defense by implication necessarily requires the 

defendant to negate an element of the crime, 

assigning the burden to prove it to the defendant 

violates the Due Process Clause. 

 

B. The Government’s Duty To Disprove 

Element-Negating Defenses Is Consistent 

With The Assignment To The Defendant Of 

The Burden To Prove Defenses That Do Not 

Negate Elements. 

The government’s duty to disprove element-

negating defenses is consistent with the assignment 

of the burden to prove affirmative defenses such as 

insanity and duress to the defendant. The 

permissibility of assigning to defendants the burden 

of proof generally as to affirmative defenses was 

recognized in Leland v. Oregon, 343 U.S. 790 (1952). 

In Leland, this Court found no constitutional 

infirmity in an Oregon statutory scheme that 

required defendants to prove an insanity defense 

beyond a reasonable doubt.  In upholding the 

statute, this Court emphasized that “the prosecution 

was required to prove beyond a reasonable doubt 

every element of the crime charged, including, in the 

case of first degree murder, premeditation, 

deliberation, malice and intent.”  Id. at 794. 
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This Court recently reaffirmed this reasoning 

in Dixon v. United States, 548 U.S. 1 (2006). There, 

this Court found no fault in trial instructions that 

placed the burden to prove a duress defense on the 

defendant.  Observing that the defendant’s “duress 

defense in no way disproves an element” of the 

crimes charged against her, the Court held that 

requiring the defendant to carry the burden of proof 

as to duress “did not run afoul of the Due Process 

Clause.” Id. at 7, 8. 

In contrast, as Mullaney makes clear, where a 

defense functions to negate an element of a crime, 

the burden of disproving that defense, at least once a 

minimum production threshold has been met, must 

be carried by the prosecutor.  Sandstrom v. 

Montana, 442 U.S. 510 (1979), represents a simple 

application of this rule. 

Sandstrom was charged with “deliberate 

homicide,” which requires that one “purposely or 

knowingly” cause the death of another individual. 

Sandstrom, 442 U.S. at 512. Sandstrom argued that 

due to mental illness he was not capable of forming 

the proper mens rea. The trial court’s instruction to 

the jury on the issue of intent stated “that ‘the law 

presumes that a person intends the ordinary 

consequences of his voluntary acts.’” Id. at 513. 

Sandstrom argued that the “jury instruction had the 

effect of relieving the State of the burden of proof 

enunciated in Winship on the critical question of 

petitioner’s state of mind.” Id. at 521. This Court 

agreed, finding that the instruction at the least 

created a risk that the jury convicted Sandstrom 

under the mistaken impression that he carried the 

burden of persuasion “to prove that he lacked the 
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requisite mental state.” Id. at 524.  The instruction 

was impermissible, this Court held, because it “had 

the effect of relieving the state” of proving all the 

elements of “deliberate homicide” beyond a 

reasonable doubt. Id. at 521.  

Martin v. Ohio, 480 U.S. 228 (1987), reflects 

the same understanding of Winship’s application to 

affirmative defenses. The defendant in that case, 

Earline Martin, was convicted by an Ohio jury of the 

premeditated murder of her husband.  Martin 

argued self-defense at trial. Under Ohio law, Martin 

had the burden to prove self-defense.  Martin 

complained that Ohio’s assignment of the burden to 

prove self-defense contravened the Winship rule.  

This Court rejected that claim, reasoning that Ohio 

“did not seek to shift to Martin the burden of proving 

any” of the elements of murder.  Id. at 233. The 

dissent objected to the majority’s decision because 

the dissent viewed self-defense as an element-

negating defense. Id. at 241-242 (Powell, J., 

dissenting) (explaining that “[b]ecause our precedent 

establishes that the burden of proof may not be 

shifted when the elements of the defense and the 

elements of the offense conflict, and because it seems 

clear that they do so in this case, I would 

reverse….”). 

Careful consideration shows that Martin’s 

self-defense claim, however, was not in fact an 

element-negating defense. By her account, Earline 

had been arguing with her husband about grocery 

money when her husband struck her in the head. 

After receiving this blow, Earline went upstairs, 

donned a robe, and located her husband’s gun. She 

then returned downstairs, allegedly intending to 
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dispose of the gun.  According to Earline, it was at 

this point that her husband “came at her, and she 

lost her head and fired the gun at him,” killing him. 

480 U.S. at 231. 

Even if Earline had formed the intention to 

shoot her husband in advance, however, this would 

not necessarily preclude self-defense. After being 

struck in the head by her husband, Earline might 

have decided to go upstairs, find her husband’s gun, 

and then shoot him. She could have been in the 

process of carrying out that plan when her husband, 

unaware of his wife’s intentions, launched his own 

lethal attack.  Had this occurred, and assuming that 

Earline did nothing to provoke the attack, Earline’s 

use of deadly force to repel the attack would have 

been justified notwithstanding her previously formed 

intention to kill him.   

Given this possibility, the trial court’s 

instructions were not clearly erroneous.  The 

prosecutor had the burden to prove, beyond a 

reasonable doubt, that Earline formed the intent to 

kill her husband sometime prior to the killing. But 

even if the prosecutor succeeded in proving 

premeditation, Earline still had the opportunity to 

prove that she was not at fault in creating the 

argument, that she “had an honest belief that she 

was in imminent danger of death or great bodily 

harm, and that her only means of escape from such 

danger was in the use of such force,” and that she 

violated no duty to retreat.  Martin, 480 U.S. at 230.  

Assigning the burden to Earline with respect to 

those facts does not negate intent or premeditation. 

Accordingly, the Martin majority reasoned correctly 

when it concluded that Ohio “did not seek to shift to 
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Martin the burden of proving any” of the elements of 

murder by requiring her to carry the burden of proof 

as to self-defense. Id. at 233. 

The Martin case is, therefore, consistent with 

the well-established rule “that when an affirmative 

defense does negate an element of the crime, the 

state may not shift the burden,” but instead must 

“prove the nonexistence of the defense beyond a 

reasonable doubt.”  Id. at 237 (Powell, J., dissenting) 

(emphasis in original).  

II. Certiorari Should Be Granted To Clarify 

That The Colorado Supreme Court’s 

Ruling Below Is Inconsistent With The 

Apprendi Doctrine’s Construction Of 

Winship. 

Contrary to the views of at least one Justice, 

there is no tension between this Court’s approach to 

its treatment of the element/affirmative defense 

distinction on the one hand and the 

element/sentencing factor distinction on the other.   

See Apprendi v. New Jersey, 530 U.S. 466, 531-535 

(2000) (O’Connor, J., dissenting) (arguing that 

Apprendi was in “substantial tension” with, inter 

alia, Patterson and Leland). Properly understood, 

the two lines of cases reflect a consistent 

understanding of the Winship doctrine.  This case 

provides an opportunity to clarify that 

understanding. 

Beginning with McMillan v. Pennsylvania, 

this Court has refined the Due Process and Sixth 

Amendment principles that govern the treatment of 

so-called sentencing factors in the wake of Winship.  

The watershed case, of course, was Apprendi, which 
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concerned whether New Jersey could properly allow 

the sentencing judge to make key findings of fact 

regarding the defendant’s motive when the 

consequence of those findings exposed the defendant 

to a punishment in excess of the statutory maximum 

sentence. In finding the scheme to violate Due 

Process, this Court explained: “the relevant inquiry 

is one not of form, but of effect – does the required 

finding expose the defendant to a greater 

punishment than that authorized by the jury’s guilty 

verdict.”  530 U.S. at 494.  As Apprendi clarified, a 

criminal defendant has an indisputable right to have 

all such facts determined by a “jury verdict based on 

proof beyond a reasonable doubt.”  Id. at 478.   

Earlier, this Court in McMillan v. 

Pennsylvania had reached a seemingly contrary 

conclusion in a challenge to a Pennsylvania statute 

that allowed a judge to find, as a sentencing factor, 

that the defendant had “visibly possessed” a gun 

while committing the charged offense, thereby 

triggering application of a five-year mandatory 

minimum provision. 477 U.S. 79, 81 (1986). In 

reconciling McMillan and Apprendi, this Court 

emphasized an important aspect of the 

Winship/Apprendi rule: Winship’s proof beyond a 

reasonable doubt requirement applies only to facts 

which “expose a defendant to a punishment greater 

than that otherwise legally prescribed” – and those 

facts, by definition, are the “elements” of a crime to 

which Winship’s Due Process holding applies.  

Apprendi, 530 U.S. at 483 n.10.  There are facts that 

may be relevant to punishment, however, such as 

facts which trigger mandatory minimum sentences, 

that escape the Winship rule.  This is because, as 

Justice Thomas explained in a concurring opinion in 
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Apprendi, the key attribute that separates an 

“element” from a “sentencing factor” is that its 

finding triggers, or at least permits, “an increase 

beyond the maximum authorized statutory 

sentence,” whereas sentencing factors merely 

“support a specific sentence within the range 

authorized by the jury’s finding that the defendant is 

guilty of a particular offense.”  Id. at 500-501 

(Thomas, J., concurring); id. at 494 n.19 (emphasis 

in original). 

These same principles clarify this Court’s 

affirmative defense jurisprudence.  As noted above, 

at least since Leland v. Oregon this Court has 

acknowledged that, notwithstanding the venerable 

rule that the prosecution has the burden to prove a 

criminal defendant guilty beyond a reasonable 

doubt, there is no constitutional infirmity in 

assigning the burden to prove some affirmative 

defenses to the defendant.  Where the defense 

requires proof of facts separate from and in addition 

to those the prosecutor must prove to establish 

prima facie guilt of the offense, the defense functions 

in the same way that mitigating facts do for 

purposes of sentencing.  These defenses mitigate the 

culpability of the offender and reduce the sentence 

that might be imposed but do not contravene the 

facts constituting the prima facie case which, in the 

judgment of the legislature, authorize imposition of 

punishment.   

In contrast, the burden as to any defense that 

effectively negates an element of the crime cannot be 

shifted to the defendant, any more than can proof of 

sentencing factors that increase the sentencing 

range beyond that otherwise authorized.  This 
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analysis has long been accepted as black-letter law 

with regard to element-negating defenses. Mistake 

of fact, for instance, is a classic example of an 

element-negating defense (also referred to as 

“failure-of-proof defense”). JOSHUA DRESSLER, 

UNDERSTANDING CRIMINAL LAW, § 16.02, at 204 

(LexisNexis 5th ed. 2009). As Professor Dressler 

explains, “the prosecutor must shoulder the burden 

of disproving beyond a reasonable doubt a 

defendant’s failure-of-proof claim. This conclusion 

follows,” he observes, “from the fact that the 

prosecutor has the constitutional duty to prove every 

element of a criminal offense.” Id.    

The prosecutor’s duty to disprove element-

negating defenses, but not “true” affirmative 

defenses, exists for exactly the same reason that the 

Apprendi doctrine applies to facts that increase 

statutory maximum sentences, but not statutory 

minimum sentences.  Where a defendant proffers an 

insanity defense, the defendant does not otherwise 

contest the state’s authority to punish him for 

committing a crime; he merely seeks to be excused 

for his criminal conduct.  Where a defendant proffers 

an element-negating defense such as mistake of fact, 

in contrast, she challenges the state’s right to punish 

her in the first instance.  Her claim, in essence, is 

that the state lacks authority to impose punishment 

at all. See Apprendi, 530 U.S. at 501 (Thomas, J., 

concurring) (describing a “long line of essentially 

uniform authority” that establishes that “a ‘crime’ 

includes every fact that is by law a basis for 

imposing or increasing punishment (in contrast with 

a fact that mitigates punishment)”).  Permitting a 

court to punish upon a finding of such a fact by any 

proof standard lower than “beyond a reasonable 
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doubt” thus contravenes the principles espoused in 

Winship every bit as much the imposition of an 

enhanced sentence, based on a judicial finding by a 

preponderance of the evidence that the defendant 

committed the charged offense motivated by racial 

bias, that was found unconstitutional in Apprendi.  

See Luis E. Chiesa, When an Offense is Not an 

Offense: Rethinking the Supreme Court’s Reasonable 

Doubt Jurisprudence, 44 CREIGHTON L. REV. 647, 668 

(2011) (arguing that the “Patterson line of cases 

stands for the proposition that the defendant may 

constitutionally be required to prove the concurrence 

of a ‘defense’ that partly or wholly reduces his 

culpability for having engaged in conduct that 

nevertheless satisfies the elements of the offense 

charged,” but that Mullaney and Apprendi and its 

progeny establish that “the state may not lawfully 

demand that a defendant disprove an element of the 

offense by a preponderance of the evidence”). 

III. Certiorari Should Be Granted Because, In 

Light Of The Error, Mr. Pickering’s Trial 

Was Fundamentally Unfair.  

There can be no question that Mr. Pickering’s 

claim of self-defense was element-negating here. The 

Colorado Criminal Statue defines reckless 

manslaughter as recklessly causing the death of 

another person. COLO. REV. STAT. ANN. § 18-3-104 

(2004). The ability to act in self-defense requires that 

the actor reasonably have grounds to believe, and 

does believe, that he … is in imminent danger of 

being killed or of receiving great bodily injury. COLO. 

REV. STAT. ANN. § 18-1-704 (2004). Recklessly killing 

and killing in self-defense are thus two factually 
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contradictory possibilities. One cannot have the 

mens rea of recklessness if he reasonably believes 

his life is in danger and responds with reasonable 

and necessary force. As such, self-defense is an 

element-negating defense as to reckless 

manslaughter, a point the Colorado Supreme Court 

readily conceded.  See People v. Pickering, Pet. App. 

5 (“With respect to crimes requiring recklessness, 

criminal negligence, or extreme indifference, such as 

reckless manslaughter, self-defense is not an 

affirmative defense, but rather an element-negating 

traverse.”). 

While expressly acknowledging this fact, the 

Colorado Supreme Court nonetheless concluded that 

there was nothing impermissible in requiring the 

defendant to carry the burden to prove the absence 

of an element.  As it explained: 

Once the prosecution has made a 

prima facie case proving all the 

elements of the charged crime beyond 

a reasonable doubt, the prosecution 

need not do anything else to convict 

the defendant. The defendant, of 

course, may introduce evidence of self-

defense to raise reasonable doubt 

about the prosecution’s proof of the 

requisite element of recklessness, 

extreme indifference, or criminal 

negligence, but the prosecution bears 

no burden to disprove self-defense. 

Id. at Pet. App. 9 (emphasis added).  This reasoning 

plainly fails in light of this Court’s well-established 

Winship jurisprudence. It is like allowing the 

prosecutor, in an intentional murder case, to 
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establish a “prima facie case” that the defendant 

intended to kill the victim, while instructing the jury 

that the defendant has the burden to prove that he, 

in fact, did not actually intend to kill the victim 

because he labored under a reasonable mistake.  As 

this Court observed in Mullaney, “where the 

defendant is required to prove the critical fact in 

dispute, [the result] is to increase further the 

likelihood of an erroneous … conviction.” 421 U.S. at 

701. Such a rule places a criminal defendant like Mr. 

Pickering “at a severe disadvantage, a disadvantage 

amounting to a lack of fundamental fairness, if he 

could be adjudged guilty and imprisoned for years on 

the strength of the same evidence as would suffice in 

a civil case.”  Winship, 397 U.S. at 363.  
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CONCLUSION 

For the above-stated reasons, this Court 

should grant Mr. Pickering’s petition for certiorari 

and reverse the judgment of the Colorado Supreme 

Court. 
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