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QUESTION PRESENTED 

 
 Whether petitioner holds a constitutionally 
protected liberty interest to remain free from the 
certain “sex offender” conditions of parole imposed 
after his release from confinement for “debit card 
abuse,” that is subject to deprivation only after provi-
sion of notice and an opportunity to be heard, not-
withstanding his prior unrelated conviction for a “sex 
offense” while a minor more than thirty (30) years 
earlier. 
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Plaintiff/Petitioner 

David Brian Jennings 
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Stuart Jenkins, Director of the 
Parole Division, Texas Department of 
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Ivy Anderson-York, Director of Region I, 
Parole Division, Texas Department 

of Criminal Justice; 

Linda McCarver, Supervisor of Parole Officers, 
Region I, Parole Division, Texas Department 

of Criminal Justice, and 
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of Criminal Justice. 



iii 

 
TABLE OF CONTENTS 

Page 

QUESTION PRESENTED...................................  i 

PARTIES TO THE PROCEEDING .....................  ii 

TABLE OF AUTHORITIES .................................  v 

OPINIONS BELOW .............................................  1 

JURISDICTION ...................................................  2 

STATUTORY PROVISION INVOLVED ..............  2 

STATEMENT OF THE CASE ..............................  2 

REASONS FOR GRANTING THE WRIT ...........  6 

 I.   The Fifth Circuit’s Decision, Which 
Applies a “Stigma-Plus” Analysis to Deny 
Petitioner’s “Liberty” Interest in the 
Right to Marry the Person of His Choice, 
Directly Conflicts with Prior U.S. Su-
preme Court Precedent ..............................  6 

 II.   The Fifth Circuit’s Decision, Which 
Applies a “Stigma-Plus” Analysis to Deny 
Petitioner’s “Liberty” Interest in “Own-
ing, Maintaining or Operating Computer 
Equipment,” Directly Conflicts With De-
cisional Law in the Second, Third and 
Seventh U.S. Courts of Appeals ................  8 



iv 

 
TABLE OF CONTENTS – Continued 

Page 

 III.   The Fifth Circuit’s Decision, Which 
Applies a “Stigma-Plus” Analysis to Deny 
Petitioner’s “Liberty” Interest to Remain 
Free from Compulsory “Treatment with a 
Penile Plethysmograph,” Constitutes a 
Radical Departure From Prior Constitu-
tional Law That Warrants Review ............  10 

CONCLUSION .....................................................  14 

APPENDICES: 

The Judgment and Opinion of the United 
States Court of Appeals for the Fifth Circuit 
from which review is sought, Jennings v. 
Owens, No. 10-51061 (Sept. 26, 2011) ............. App. 1 

The Order and Memorandum Opinion of the 
United States District Court for the Western 
District of Texas which granted Respondents’ 
motion for summary judgment, Jennings v. 
Owens, No. A-06-CA-990-RP (Oct. 5, 2010) .... App. 4 

The Judgment and Opinion of the United States 
Court of Appeals for the Fifth Circuit which 
reversed and remanded the District Court’s 
Judgment granting Petitioner’s motion for 
summary judgment, Jennings v. Owens, No. 
09-50047, 602 F.3d 652 (April 5, 2010) ........... App. 12 

The Order and Memorandum Opinion of the 
United States District Court for the Western 
District of Texas which granted Petitioner’s 
motion for summary judgment, Jennings v. 
Owens, No. 1:06-cv-990-RP, 585 F.Supp.2d 
881 (Dec. 12, 2008) ......................................... App. 28 



v 

 
TABLE OF AUTHORITIES 

Page 

CASES: 

Bell v. Burson, 402 U.S. 535 (1971) ............................. 8 

Coleman v. Dretke, 395 F.3d 216 (5th Cir.  
2004) ............................................................ 10, 11, 13 

Connecticut Dept. of Pub. Safety v. Doe, 583 
U.S. 1 (2003) .................................................. 5, 11, 12 

Lawrence v. Texas, 539 U.S. 558 (2003) ................... 7, 8 

Morrisey v. Brewer, 408 U.S. 471 (1972) ...................... 8 

Paul v. Davis, 424 U.S. 693, 711 (1976) ....................... 8 

Turner v. Safely, 482 U.S. 78 (1987) ........................ 7, 8 

United States v. Freeman, 316 F.3d 386 (3d Cir. 
2003) .......................................................................... 9 

United States v. Holm, 326 F.3d 872 (7th Cir. 
2003) .......................................................................... 9 

United States v. Sofsky, 287 F.3d 122 (2nd Cir. 
2002) .......................................................................... 9 

 
STATUTES, CODES, RULES, AND 
CONSTITUTIONAL PROVISIONS: 

Title 28 U.S.C. § 636(c) ................................................. 4 

Title 28 U.S.C. § 1254(1) .............................................. 2 

The Civil Rights Act of 1871, Rev. Stat. § 1979, 
42 U.S.C. § 1983 .................................................... 2, 3 

Section 20.04(a)(2) of the Texas Penal Code 
(Vernon 1974) ............................................................ 2 



vi 

 
TABLE OF AUTHORITIES – Continued 

Page 

Rule 13.1 of the Rules of the Supreme Court of 
the United States ...................................................... 2 

The Fourteenth Amendment to the United 
States Constitution ............................................... 6, 7 



1 

OPINIONS BELOW 

 The Judgment and Opinion of the United States 
Court of Appeals for the Fifth Circuit from which 
review is sought, Jennings v. Owens, No. 10-51061 
(Sept. 26, 2011), is unpublished, but is reprinted in 
the Appendix at 1-3 (App. 1-3). The Order and Memo-
randum Opinion of the United States District Court 
for the Western District of Texas, which granted 
Respondents’ motion for summary judgment, Jen-
nings v. Owens, No. A-06-CA-990-RP (Oct. 5, 2010), is 
unpublished, but is reprinted in the Appendix at 4-11 
(App. 4-11).  

 The Judgment and Opinion of the United States 
Court of Appeals for the Fifth Circuit, which reversed 
and remanded the District Court’s Judgment grant-
ing Petitioner’s motion for summary judgment, 
Jennings v. Owens, No. 09-50047 (April 5, 2010), is 
published, 602 F.3d 652, and is reprinted in the 
Appendix at 12-27 (App. 12-27). The Order and 
Memorandum Opinion of the United States District 
Court for the Western District of Texas, which grant-
ed Petitioner’s motion for summary judgment, Jen-
nings v. Owens, No. 1:06-cv-990-RP (Dec. 12, 2008), is 
published, 585 F.Supp.2d 881, and is reprinted in the 
Appendix at 28-71 (App. 28-71). 

--------------------------------- ♦ --------------------------------- 
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JURISDICTION 

 The Judgment and Opinion of the United States 
Court of Appeals for the Fifth Circuit from which 
review is sought was entered on September 26, 2011, 
and in accordance with Rule 13.1, this Petition has 
been timely filed. Jurisdiction of this Court is invoked 
by Petitioner under 28 U.S.C. § 1254 (1). 

--------------------------------- ♦ --------------------------------- 
 

STATUTORY PROVISION INVOLVED 

 The Civil Rights Act of 1871, Rev. Stat. § 1979, 42 
U.S.C. § 1983, provides in relevant part: 

Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of 
any State or Territory or the District of Co-
lumbia, subjects, or causes to be subjected, 
any citizen of the United States or other per-
son within the jurisdiction thereof to the 
deprivation of any rights, privileges, or im-
munities secured by the Constitution and 
laws, shall be liable to the party injured in 
an action at law. . . . 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

 More than 30 years ago on August 28, 1979, 
when Petitioner was 15 years old, he entered a plea of 
guilty to the offense of Aggravated Kidnapping with 
Intent to Facilitate Indecency with a Child, in viola-
tion of Section 20.04(a)(2) of the Texas Penal Code 
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(Vernon 1974).1 In 1987, while serving a sentence to 
confinement for an unrelated “non-sexual” felony 
offense, Petitioner discharged his sentence for his 
1979 conviction for Aggravated Kidnapping with 
Intent to Facilitate Indecency with a Child.2 On 
August 4, 2005, several months after Petitioner’s 
release on parole related to his subsequent conviction 
for “Debit Card Abuse,” and more than 25 years after 
Petitioner had discharged his parole for the offense of 
Aggravated Kidnapping with Intent to Facilitate 
Indecency with a Child, a two-person panel of the 
Texas Board of Pardons and Paroles, without provid-
ing Petitioner with any notice or opportunity to be 
heard, voted to impose “Sex Offender” conditions as 
part of Petitioner’s parole for “Debit Card Abuse.”3 

 In 2006, Petitioner brought this suit pursuant to 
Title 42 U.S.C. § 1983 (“Section 1983”); he alleged a 
violation of his federal right to procedural due pro-
cess, and he sought declaratory and injunctive relief 
against various Texas parole officials (“Respondents”). 
In his Complaint Petitioner alleged that Respon-
dents, as official policymakers in their various capaci-
ties, had neither adopted nor followed any policy or 
procedure which provided Petitioner (or others simi-
larly situated) with prior notice or an opportunity to 
be heard before Special “Sex Offender” conditions of 

 
 1 District Clerk’s Record (“DCR”), II, 326. 
 2 DCR I, 25.  
 3 DCR II, 385. 
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parole were imposed.4 The Special Conditions of 
parole imposed by Respondents, which Petitioner 
alleged were applied in a manner that infringed upon 
his constitutionally protected liberty interests, re-
quired that Petitioner: 

• “Enroll and participate in a treatment 
program for sex offenders as directed by 
the supervising officer”; 

• “Not become involved in dating, mar-
riage, or a platonic relationship with any 
person who has children 17 years of age 
or younger unless approved in writing by 
[his] supervising parole officer”; and 

• “Not own, maintain or operate computer 
equipment without a declared purpose 
and the written authorization of [his] 
supervising parole officer.”5  

 On December 12, 2008, the U.S. District Court 
for the Western District of Texas, through the U.S. 
Magistrate sitting by assignment pursuant to 28 
U.S.C. § 636(c), granted summary judgment in Peti-
tioner’s favor. In its memorandum opinion and final 
judgment the District Court declared Respondents’ 
procedural policies concerning imposition of sex 
offender conditions of parole, as applied to Petitioner, 
unconstitutional; ordered the identified special condi-
tions to be removed from Petitioner’s parole; and 

 
 4 DCR I, 37. 
 5 DCR I, 36-37.  
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enjoined Respondents from again imposing the said 
conditions as part of Petitioner’s parole unless Re-
spondents first provided Petitioner with some meas-
ure of Due Process.6 As noted by the District Court, 
unlike in Connecticut Dept. of Pub. Safety v. Doe, 538 
U.S. 1 (2003), the imposition of Petitioner’s sex of-
fender conditions of parole was neither mandated 
alone by his prior conviction under Texas law, nor 
premised on any past or current finding that Peti-
tioner posed a threat to the community by reason of a 
lack of sexual control.7 

 On appeal, the U.S. Court of Appeals for the Fifth 
Circuit rendered an opinion on April 5, 2010, which 
reversed the District Court’s decision and remanded 
Petitioner’s case for further proceedings.8 On remand 
the District Court concluded that, in light of the 
Court of Appeals’ decision, entry of summary judg-
ment in Respondents’ favor was “inescapable,” and it 
entered a final judgment accordingly on October 5, 
2010.9 

 On the second appeal of this case, the U.S. Court 
of Appeals for the Fifth Circuit, in a decision entered 
on September 26, 2011, adhered to the reasoning in 

 
 6 App. 28, 64-65; Jennings v. Owens, 585 F.Supp.2d 881, 
897-898 (W.D.Tex. 2008). 
 7 App. 47-48; Jennings v. Owens, 585 F.Supp.2d at 890-891. 
 8 App. 26-27; Jennings v. Owens, 602 F.3d 652, 659-660 (5th 
Cir. 2010).  
 9 App. 4, 9-10. 
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its prior decision and affirmed the District Court’s 
decision which granted summary judgment in Re-
spondents’ favor.10 This timely petition for a writ of 
certiorari followed. 

--------------------------------- ♦ --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

I. The Fifth Circuit’s Decision, Which Ap-
plies a “Stigma-Plus” Analysis to Deny Pe-
titioner’s “Liberty” Interest in the Right 
to Marry the Person of His Choice, Direct-
ly Conflicts with Prior U.S. Supreme 
Court Precedent.  

 The Fifth Circuit has ruled in this case that a 
person previously convicted of “a reportable sex 
offense” under Texas law, committed more than 30 
years earlier when the person was 15 years of age, 
forever after holds no constitutionally protected 
“liberty” interest to marry the person of his choice 
under the Due Process Clause of the Fourteenth 
Amendment. As the basis for this remarkable legal 
conclusion the Fifth Circuit reasoned that a person 
previously convicted of a “reportable sex offense” 
under Texas law, no matter how distantly in the past, 
and regardless of the offender’s age at the time of his 
offense, does not thereafter retain a liberty interest to 
marry (for the remainder of his life) because depriva-
tion of that interest would not cause the person to be 

 
 10 App. 1, 3. 
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publicly “stigmatized.”11 As succinctly stated by the 
Fifth Circuit: 

“[P]rocedural due process claimants must es-
tablish stigma – in addition to qualitatively 
different conditions – to claim an unconstitu-
tional infringement of a liberty interest.”12 

 This ruling, and the Fifth Circuit’s further ruling 
that Petitioner holds no protected “liberty” interest in 
“dating” or even in a “platonic relationship” with 
another adult person of his choice, directly conflicts 
with the U.S. Supreme Court’s decisions in both 
Turner v. Safely, 482 U.S. 78, 95 (1987), and Law-
rence v. Texas, 539 U.S. 558 (2003).  

 In Turner v. Safely, supra, the Supreme Court 
ruled that even “in the prison context” the “decision 
to marry is a fundamental right,” and that such a 
relationship constitutes “a constitutionally protected” 
interest under the Fourteenth Amendment. Id., 482 
U.S. at 95. In Lawrence v. Texas, supra, the Supreme 
Court ruled that individuals have a constitutional 
right under the Fourteenth Amendment to choose 
their personal relationships, even sexual (and not 
merely “platonic”) relationships, “whether or not” 
such relationships are “entitled to formal recognition 
in the law.” Id., 539 U.S. at 567.  

 
 11 Jennings v. Owens, App. 25 n. 9, and App. 27 n. 11; 602 
F.3d at 659 nn. 9 and 11. 
 12 Jennings v. Owens, App. 25, n. 9; 602 F.3d at 659 n. 9.  
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 In neither Turner v. Safely, nor Lawrence v. 
Texas, did the Supreme Court require proof of “public 
stigma” as a sine qua non to recognition of those par-
ticular “liberty” interests, as the Fifth Circuit now 
does; and while the Fifth Circuit asserted it was 
“unconvinced” that its decision conflicts with the fore-
going authorities (which were discussed at length in 
Petitioner’s brief on appeal in the Fifth Circuit), the 
Supreme Court has repeatedly emphasized the legal 
distinction between constitutional claims asserting 
merely “reputational harms,” and other claims that 
assert more “fundamental” rights. Compare, Bell v. 
Burson, 402 U.S. 535 (1971) (due process required 
before driver’s license suspension; no proof of “pub-
lic stigma” required); Morrisey v. Brewer, 408 U.S. 
471 (1972) (due process required before State may alter 
status of a parolee for alleged violations of parole; no 
proof of “public stigma” required); with, Paul v. 
Davis, 424 U.S. 693, 711 (1976) (“the interest in repu-
tation alone which respondent seeks to vindicate in 
this action in federal court is quite different from the 
‘liberty’ or ‘property’ recognized” in Bell and Morrisey). 

 
II. The Fifth Circuit’s Decision, Which Ap-

plies a “Stigma-Plus” Analysis to Deny 
Petitioner’s “Liberty” Interest in “Own-
ing, Maintaining or Operating Computer 
Equipment,” Directly Conflicts With Deci-
sional Law in the Second, Third and Sev-
enth U.S. Courts of Appeals.  

 The Fifth Circuit’s decision also holds that Peti-
tioner, due to his “reportable sex conviction” 30 years 
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earlier, did not (and does not now) possess a protected 
“liberty” interest in “owning, maintaining or operat-
ing computer equipment,” including a personal com-
puter with internet access. This decision directly 
conflicts with every Federal Court of Appeals that has 
considered this question, including the United States 
Courts of Appeals for the Second, Third, and Seventh 
Circuits (also discussed at length in Petitioner’s brief 
on appeal in the Fifth Circuit). These Courts of Ap-
peals have ruled that even convicted “sex offenders” 
possess a “liberty” interest in having access to per-
sonal computers with internet access. See United 
States v. Holm, 326 F.3d 872, 877-878 (7th Cir. 2003) 
(“to the extent that the condition is intended to be a 
total ban on Internet use, it sweeps more broadly and 
imposes a greater deprivation on [defendant’s] liberty 
than is necessary.”) (italics added); United States v. 
Freeman, 316 F.3d 386, 392 (3d Cir. 2003) (ruling that 
“a special condition forbidding [defendant] from 
possessing any computer in his home or using any on-
line computer service without the written approval of 
the probation officer” involved “a greater deprivation 
of liberty than [was] reasonably necessary to deter 
future criminal conduct and to protect the public.”) 
(italics added); United States v. Sofsky, 287 F.3d 122, 
126 (2nd Cir. 2002) (ruling that “the condition prohib-
iting [defendant] from accessing a computer or the 
Internet without his probation officer’s approval . . . 
inflicts a greater deprivation on [defendant’s] liberty 
than is reasonably necessary.”) (italics added). To 
require that such a liberty may be constitutionally 
recognized only upon proof that its deprivation would 
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cause a “public stigma” is absurd; and, without this 
Court’s intervention, the Fifth Circuit’s decision will 
no doubt be applied to thousands of other individuals 
who, like Petitioner, have previously been convicted of 
“reportable sex offenses” under Texas law,” but are 
now on parole for commission of “non-sex” offenses. 

 
III. The Fifth Circuit’s Decision, Which Ap-

plies a “Stigma-Plus” Analysis to Deny Pe-
titioner’s “Liberty” Interest to Remain 
Free from Compulsory “Treatment with a 
Penile Plethysmograph,” Constitutes a 
Radical Departure From Prior Constitu-
tional Law That Warrants Review.  

 Finally, the Fifth Circuit’s decision holds that, 
due to his 30 year-old “reportable sex conviction,” 
Petitioner retains no protected “liberty” interest in 
remaining free from “intrusive and behavior-
modifying techniques” that include compulsory 
“treatment with a penile plethysmograph.”13 In the 
Fifth Circuit’s view neither the fact that Petitioner is 
on parole for “Debit Card Abuse” (and not for a “sex 
offense”), nor the question of whether Petitioner 
presently constitutes “a threat to society by reason of 

 
 13 The barbaric and perverse nature of this “treatment 
technique” has previously been discussed by the Court of 
Appeals in Coleman v. Dretke, 395 F.3d 216, 223 and n. 28 (5th 
Cir. 2004); and is discussed in greater detail in the District 
Court’s decision below, Jennings v. Owens, App. 51-54; 585 
F.Supp.2d at 892-893. 
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a lack of sexual control,” is relevant to the question of 
whether Petitioner holds the liberty interests he 
claims.14 The Fifth Circuit’s decision constitutes such 
a radical departure from prior law that review by this 
Court is warranted.  

 On appeal to the Fifth Circuit, Respondents 
raised two purely legal contentions, both of which 
were properly rejected by the District Court. First, 
Respondents contended on appeal (as they did unsuc-
cessfully in the District Court) that the Texas statuto-
ry scheme concerning imposition of sex offender 
conditions of parole is, for purposes of due process 
analysis, indistinguishable from the statutory scheme 
reviewed by the U.S. Supreme Court in Connecticut 
Dept. of Pub. Safety v. Doe, 583 U.S. 1 (2003). The 
second contention advanced unsuccessfully by Re-
spondents in the District Court, but adopted by Court 
of Appeals, was that Coleman v. Dretke, supra, 
“creat[ed] a bright line rule that an inmate who has 
been convicted of a sex offense in an adversarial 
setting has already received the minimum protections 
required by due process.”15  

 The District Court below for good reason was not 
persuaded by Respondents’ first argument under 
Connecticut Dept. of Pub. Safety v. Doe,16 and in an 
earlier order (wherein the District Court denied 

 
 14 Jennings v. Owens, App. 25-27; 602 F.3d at 659.  
 15 Respondents’ Brief on Appeal, 21 (5th Cir. No. 09-50047, 
filed 6/4/09). 
 16 Jennings v. Owens, App. 47-48; 585 F.Supp.2d at 890-891. 
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Respondents’ motion for summary judgment) the 
District Court “strongly disagree[d] that the statutory 
scheme in Doe is comparable to the present case.”17 
Nonetheless, without independent analysis or even a 
single citation to Connecticut Dept. of Pub. Safety v. 
Doe, the Fifth Circuit ruled that Petitioner’s asserted 
liberty interests, even if they did exist, were ade-
quately protected since he “had [an] opportunity to 
contest his sex offender status” at the time of his 
conviction, when he was 15 years old, in 1979.18 The 
Petitioner complains of being subjected to the condi-
tions that Respondents have imposed upon him 
without due process, quite apart from his “classifica-
tion” (or reputational “status”) as a “sex offender”; 
and there is obviously a legal distinction, as the 
District Court properly emphasized, between the 
present case and the circumstances presented in Doe, 
supra.  

 In contrast to the statutory scheme at issue in 
Connecticut Dept. of Pub. Safety v. Doe, supra, which 
did not convey discretionary authority to parole 
officials to determine facts in addition to the fact of 
an offender’s conviction (or whether certain condi-
tions of parole should apply to particular sex offend-
ers), see id., 538 U.S. at 7 (“[T]he law’s requirements 
turn on an offender’s conviction alone”); the Texas 
statutory and regulatory scheme does vest parole 

 
 17 DCR IV, 867, District Court Order Denying Defs. Motion 
for Summary Judgment, 9 (7/29/08) (Doc. 100).  
 18 Jennings v. Owens, App. 26; 602 F.3d at 659 (italics 
added). 
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officials with fact-finding authority in addition to the 
fact of Petitioner’s prior conviction, and does provide 
Texas parole officials with discretionary authority to 
determine whether certain conditions should be 
imposed in Petitioner’s particular case, based on 
Petitioner’s alleged “lack of sexual control.”19  

 As for the Respondents’ second contention on 
appeal, it is patently obvious that the Fifth Circuit in 
Coleman v. Dretke never purported to “creat[e] a 
bright line rule that an inmate who has been convict-
ed of a sex offense in an adversarial setting has 
already received the minimum protections required 
by due process.”20 The Fifth Circuit in Coleman had 
no occasion to consider whether, or to what extent, a 
person previously convicted of a reportable sex of-
fense might retain some semblance of liberty years 
later. Yet once again the panel of the Fifth Circuit 
that considered Petitioner’s claims, without meaning-
ful analysis, cited Coleman v. Dretke to support its 
unprecedented ruling that Petitioner’s asserted 
liberty interests, even if they do exist, were adequate-
ly protected since he “had [an] opportunity to contest 
his sex offender status” at the time of his conviction 
  

 
 19 Jennings v. Owens, App. 47-48; 585 F.Supp.2d at 890-891. 
 20 Defendants’ Brief on Appeal, 21 (5th Cir. No. 09-50047, 
filed 6/4/09).  
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more than 30 years earlier, in 1979, when he was 15 
years old.21 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 

Respectfully submitted, 

RICHARD GLADDEN 
Of Counsel for Petitioner 
LAW OFFICE OF 
 RICHARD GLADDEN 
1411 North Elm Street 
Denton, Texas 76201 
940/323-9307 (voice) 

WM. T. HABERN

Counsel of Record 
 for Petitioner 
HABERN, O’NEIL & 
 PAWGAN, L.L.P. 
P.O. Box 8930 
Huntsville, Texas 77340 
936/435-1380 (voice) 
bhabern@aol.com 

December 2011 

 
 21 Jennings v. Owens, App. 26; 602 F.3d at 659. 



App. 1 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

----------------------------------------------------------------------- 

No. 10-51061 
Summary Calendar 

----------------------------------------------------------------------- 

DAVID BRIAN JENNINGS, 

 Plaintiff-Appellant 

v. 

RISSIE OWENS, in her Official Capacity as Presid-
ing Officer of the Texas Board of Pardons and Paroles; 
STUART JENKINS, in his Official Capacity as Direc-
tor of the Parole Division of the Texas Department 
of Criminal Justice; IVY ANDERSON-YORK, in her 
Official Capacity as Director of Region I of the Parole 
Division of the Texas Department of Criminal Justice; 
LINDA MCCARVER, in her Official Capacity as 
Supervisor of Parole Officers within Region I of the 
Parole Division of the Texas Department of Criminal 
Justice; and ERNESTO ALVAREZ, in his Official 
Capacity as Direct Parole Officer within Region I 
of the Parole Division of the Texas Department of 
Criminal Justice, 

 Defendants-Appellees 

----------------------------------------------------------------------- 

Appeal from the United States District Court 
for the Western District of Texas 

USDC No. 1:06-CV-990 

----------------------------------------------------------------------- 

(Filed Sept. 26, 2011) 



App. 2 

Before REAVLEY, SMITH, and PRADO, Circuit Judges. 

PER CURIAM:* 

 David Brian Jennings, a Texas parolee, brought 
suit under 42 U.S.C. § 1983 challenging three sex 
offender parole conditions imposed on him when he 
was paroled in 2005 after serving a prison sentence 
for debit card fraud. These three conditions were 
based on of [sic] a sex offense he pleaded guilty to in 
1979 and for which he completed his sentence in 
1988. He claimed that the imposition of these condi-
tions violated his right to procedural due process. 

 The magistrate judge, presiding with the consent 
of the parties, originally granted summary judgment 
in favor of Jennings and ordered the conditions 
removed from the terms of Jennings’s parole. We 
reversed that decision and remanded. Jennings v. 
Owens, 602 F.3d 652, 654 (5th Cir. 2010). Relying on 
our decision, the magistrate judge then granted the 
defendants’ new motion for summary judgment and 
dismissed the case, explaining that Jennings could 
not show that he experienced stigma on the basis of 
the parole conditions. 

 We review the grant of summary judgment de 
novo. Nickell v. Beau View of Biloxi, L.L.C., 636 F.3d 

 
 * Pursuant to 5TH CIR. R. 47.5, the court has determined 
that this opinion should not be published and is not precedent 
except under the limited circumstances set forth in 5TH CIR. R. 
47.5.4. 



App. 3 

752, 754 (5th Cir. 2011). Summary judgment is proper 
if the evidence shows that there is no genuine dispute 
as to a material fact. Id.; FED. R. CIV. P. 56(c)(2) (As of 
December 1, 2010, this proposition is codified in FED. 
R. CIV. P. 56(a).). To establish the unconstitutional 
infringement of a liberty interest regarding the 
conditions of parole, a plaintiff must show, among 
other things, that the conditions cause stigma, mean-
ing that they falsely label the plaintiff and imply guilt 
of serious wrongdoing. Jennings, 602 F.3d at 657-59 
& n.9. Jennings argues that summary judgment is 
not warranted because he presented evidence that 
the special parole conditions falsely label him as 
someone who continues to be a threat to the commu-
nity. However, we have already determined that 
because Jennings is a convicted sex offender and has 
had the ability to challenge that status, he is not 
stigmatized by the imposition of sex offender parole 
conditions. Jennings, 602 F.3d at 659. Because Jen-
nings cannot establish that a liberty interest was 
infringed, summary judgment in favor of the defend-
ants was proper. Accordingly, the judgment is AF-
FIRMED. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 
DAVID BRIAN JENNINGS, 

    PLAINTIFF, 

V. 

RISSIE OWENS, et al., 

    DEFENDANTS 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

CAUSE NO. 
A-06-CA-990 RP 

(Filed Oct. 5, 2010) 

 
ORDER 

 Before the Court are Defendants’ Second Motion 
for Summary Judgment, filed July 22, 2010 (Clerk’s 
Dkt. #144); Plaintiff ’s Second Motion for Summary 
Judgment, filed July 28, 2010 (Clerk’s Dkt. #145); 
Plaintiff ’s Response in Opposition to Defendants’ 
Second Motion for Summary Judgment, filed August 
9, 2010 (Clerk’s Dkt. #146); Defendants’ Response to 
Plaintiff ’s Second Motion for Summary Judgment 
With Brief in Support, filed August 12, 2010 (Clerk’s 
Dkt. #147); and Plaintiff ’s Reply to Defendants’ 
Response to Plaintiff ’s Second Motion for Summary 
Judgment, filed August 16, 2010 (Clerk’s Dkt. #150). 
Having reviewed the filings by each party, as well as 
the relevant case law and the entire case file, the 
motions are now ripe for determination. 
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I. BACKGROUND 

 In 1988, Plaintiff David Brian Jennings (“Jen-
nings”) was convicted of debit card abuse. His sen-
tence, enhanced by two prior convictions including a 
conviction for aggravated kidnapping, was twenty-
five years confinement. While on parole for this 
offense in 2005, a parole panel, without notice to 
Plaintiff, amended the conditions of his parole. Under 
the new conditions, he was required to attend sex 
offender treatment, prohibited from entering into any 
relationship with a person who has a minor child and 
prohibited from using a computer without permis-
sion. 

 Plaintiff filed this suit, pursuant to 42 U.S.C. 
§§ 1983 and 1988, alleging that he was deprived of 
his constitutional right to due process when the Texas 
Board of Pardons and Paroles (“TBPP”) imposed 
these conditions on his parole without providing him 
sufficient process. He brought this action against five 
Defendants, each in their official capacity: (1) De-
fendant Rissie Owens (“Owens”), Presiding Officer of 
TBPP; (2) Brian Collier (“Collier”), Deputy Executive 
Director, Texas Department of Criminal Justice – 
Parole Division (“TDCJ-PD”); (3) Jay Patzke 
(“Patzke”), Deputy Director, TDCJ-PD; (4) Linda 
McCarver (“McCarver”), Parole Supervisor within 
Plaintiff ’s Region of the TDCJ-PD; and (5) his parole 
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officer.1 By way of his complaint, he sought declarato-
ry relief, injunctive relief and nominal damages, plus 
an award of attorney’s fees and costs. 

 Defendants thereafter moved for summary 
judgment. By order dated July 29, 2008, the under-
signed denied the motion. Plaintiff thereafter moved 
for summary judgment. By order dated December 12, 
2008, the undersigned granted the motion in part, 
finding Plaintiff had established a due process viola-
tion because he had established he had a liberty 
interest in remaining free of sex offender parole 
convictions and did not receive the minimum process 
due before imposition of such parole conditions. 

 Defendants appealed. The Fifth Circuit reversed, 
holding “Jennings had not shown that he has a 
liberty interest that was infringed in violation of his 
right to procedural due process when the parole board 
imposed sex offender special conditions on his pa-
role.” Jennings v. Owens, 602 F.3d 652, 659 (5th Cir. 
2010). The Fifth Circuit remanded the case back to 
this Court for further proceeding consistent with the 
opinion. The parties have now filed [sic] each filed 
motions for summary judgment and responsive 
pleadings thereto. 

 
 1 Plaintiff ’s parole officer at the time he brought suit was 
Sean Fant (“Fant”). His current parole officer is Teresa Perez 
(“Perez”). Pursuant to FED. R. CIV. P. 25(d)(1), the Court hereby 
automatically substitutes Perez in the suit for Plaintiff ’s 
previous parole officer. 
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II. STANDARD OF REVIEW 

 Summary judgment is appropriate under Rule 
56(c) of the Federal Rules of Civil Procedure only “if 
the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with affidavits, if 
any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to 
judgment as a matter of law.” FED. R. CIV. P. 56(c). A 
dispute is genuine only if the evidence is such that a 
reasonable jury could return a verdict for the non-
moving party. Anderson v. Liberty Lobby, Inc., 477 
U.S. 242, 254 (1986). 

 The party moving for summary judgment bears 
the initial burden of “informing the district court of 
the basis for its motion, and identifying those por-
tions of [the record] which it believes demonstrates 
the absence of a genuine issue of material fact.” 
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The 
burden then shifts to the nonmoving party to estab-
lish the existence of a genuine issue for trial. Matsu-
shita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 
U.S. 574, 585-87 (1986); Wise v. E.I. Dupont de 
Nemours & Co., 58 F.3d 193, 195 (5th Cir. 1995). The 
parties may satisfy their respective burdens by 
tendering depositions, affidavits, and other competent 
evidence. Topalian v. Ehrman, 954 F.2d 1125, 1131 
(5th Cir. 1992). 

 The Court will view the summary judgment 
evidence in the light most favorable to the non-
movant. Rosado v. Deters, 5 F.3d 110, 122 (1993). The 
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non-movant must respond to the motion by setting 
forth particular facts indicating that there is a genu-
ine issue for trial. Miss. River Basin Alliance v. 
Westphal, 230 F.3d 170, 174 (5th Cir. 2000). “After the 
non-movant has been given the opportunity to raise a 
genuine factual issue, if no reasonable juror could 
find for the non-movant, summary judgment will be 
granted.” Id. 

 
III. ANALYSIS 

 The facts underlying this action are set forth at 
length in the Fifth Circuit’s opinion and are not in 
controversy. Simply put, Jennings was convicted of 
aggravated kidnapping in 1979. Under Texas law, 
this conviction renders him a sex offender. See TEX. 
CODE CRIM. PROC. ANN. art. 42.12 § 9A(2)(A) (Vernon 
2005) (defining “sex offender” as “a person who has 
been convicted or has entered a plea of guilty for . . . 
Aggravated Kidnapping [ ] , if the person committed 
the offense with the intent to violate or abuse the 
victim sexually”). Thus, the sole issue raised by the 
parties is whether Plaintiff ’s right to due process was 
violated by the imposition of parole conditions requir-
ing him to enter a sex offender treatment program, 
refrain from a relationship of any sort with anyone 
who has a minor child and refrain from using a 
computer, without specific prior notice and a right to 
object. 

 The standard governing determination of this 
issue was made clear by the Fifth Circuit in its 
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appellate opinion. As set forth therein, a liberty 
interest sufficient to invoke the protections of due 
process is implicated when an offender suffers a 
change in the conditions of confinement which is both 
stigmatizing and qualitatively different from the 
punishment characteristically suffered by a person 
convicted of a crime. Jennings, 602 F.3d at 657-58. 
The court made clear that a finding of stigma re-
quired that an offender be subjected to a label which 
was false. Id. at 658. The Fifth Circuit recognized the 
sex offender conditions imposed by Texas were quali-
tatively different than other conditions attending an 
inmate’s release. Id. at 658. The Fifth Circuit further 
recognized the conditions would cause stigma “if they 
were imposed on an individual who . . . had never 
been convicted of a sex offense.” Id. at 659. However, 
the court then concluded stigma could not attach to 
Jennings as a result of the imposition of sex offender 
conditions because the label of “sex offender” was not 
false as it accurately reflected his prior conviction 
history, a history he had a full and fair opportunity to 
contest at the time of his conviction. Id. at 659. 

 Defendants now contend they are entitled to 
summary judgment because Jennings does not have a 
liberty interest in being free from the imposition of 
sex offender conditions on his parole. They argue, as 
a convicted sex offender, Plaintiff has received all the 
process he is due because he was afforded an oppor-
tunity to contest being labeled a sex offender at the 
time he was convicted of aggravated kidnapping. 
Plaintiff now argues the imposition of sex offender 
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conditions upon his parole subjects him to stigma 
because the conditions do not simply reflect his prior 
conviction history, but constitute a determination 
that he continues to be a current threat to the com-
munity. According to Jennings, the Defendants’ 
argument fails to recognize this additional stigma 
imposed. 

 The conclusion in this case is inescapable, how-
ever. The Fifth Circuit has made clear that a parolee 
who has been previously convicted of a sex offense 
may be subject to labeling as a sex offender by Texas 
parole authorities without additional process being 
afforded. As a convicted sex offender, Plaintiff has 
received all the process he is due. Accordingly, De-
fendants are entitled to summary judgment as to 
Plaintiff ’s claim of a violation of due process. 

 Defendants also contend they are entitled to 
Eleventh Amendment immunity from all claims for 
damages brought against them in their official capac-
ity. Plaintiff, in turn, maintains this argument was 
waived as it was not timely raised. As the under-
signed has concluded Jennings has not shown he is 
entitled to relief, this argument need not be ad-
dressed. 

 
IV. CONCLUSION 

 It is ordered that Defendants’ Second Motion for 
Summary Judgment (Clerk’s Dkt. #144) is hereby 
GRANTED. It is further ordered that Plaintiff ’s 
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Second Motion for Summary Judgment (Clerk’s Dkt. 
#145) is hereby DENIED. 

 SIGNED this 5th day of October, 2010. 

 /s/ Robert Pitman
  ROBERT PITMAN

UNITED STATES 
 MAGISTRATE JUDGE 
 Presiding under 
 28 U.S.C. § 636(c) 
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Before KING, BARKSDALE and ELROD, Circuit 
Judges. 

KING, Circuit Judge: 

 Texas parolee David Jennings sued officials from 
the Texas Board of Pardons and Paroles and the 
Texas Department of Criminal Justice for procedural 
due process violations after the Board of Pardons and 
Paroles imposed sex offender special conditions on his 
parole. The district court granted summary judgment 
for Jennings, ordering that the sex offender 
conditions be removed from his parole. The Texas 
officials appeal. We REVERSE. 

 
I. BACKGROUND 

 Appellee David Jennings was convicted in Texas 
state court in 1979 of aggravated kidnaping, a sex 
offense.1 He pleaded guilty and stipulated to the fact 
that he “abducted and restrained [the victim] with 
the specific intent to facilitate the commission of a 
felony offense, namely, indecency with a child, and 
with the specific intent to . . . violate and abuse [the 
victim] sexually.” Jennings was fifteen years old at 

 
 1 Texas law defines a “sex offender” as “a person who has 
been convicted or has entered a plea of guilty for . . . Aggravated 
Kidnapping [ ], if the person committed the offense with the 
intent to violate or abuse the victim sexually.” TEX. CODE CRIM. 
PROC. ANN. art. 42.12 § 9A(2)(A) (Vernon 2005). The 2005 version 
of the Texas law is applicable in this case, as the complained-of 
parole conditions were imposed on August 4, 2005. 
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the time of the underlying offense, and the victim was 
an eight-year-old boy who lived across the street from 
Jennings. Jennings was certified as an adult and 
sentenced to eight years’ imprisonment. According to 
Jennings’s deposition testimony in this case, he lured 
the victim into his car, drove approximately 50 miles 
to a motel, and rented a room, where the victim 
performed oral sex on Jennings. About an hour later, 
the two got back into Jennings’s car, where the victim 
undressed. After driving a few miles to a rural area, 
Jennings stopped; the victim got out of the car and 
refused to get back in, whereupon Jennings drove 
away, leaving the victim naked by the side of the 
road. Jennings was paroled in 1983. 

 In 1984, Jennings’s parole was revoked after he 
pleaded guilty to false imprisonment. Although no 
specific findings of fact were entered, the probable 
cause affidavit describes the underlying facts. The 
affidavit states that Jennings (then twenty-one years 
old) asked a thirteen-year-old boy if he would mow 
Jennings’s grandmother’s yard. The boy agreed, and 
he got in a car with Jennings. Jennings drove for 
some time, but when he stopped the car at a gas 
station, the boy got out of the car and told the station 
attendant that he did not know Jennings and did not 
want to go with him. When Jennings tried to get the 
boy back in the car, the attendant refused to let him 
leave with the boy. 

 Jennings was paroled again in 1985; soon after, 
in 1986, his parole was revoked once more after he 
pleaded guilty to forgery. Jennings’s sentence for the 
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aggravated kidnaping [sic] was finally discharged in 
1988. Shortly after his release, Jennings pleaded 
guilty to debit card abuse in 1989. He received a 
sentence of 25 years’ imprisonment, due to enhance-
ments for the aggravated kidnaping and forgery 
convictions. 

 In 1991, Jennings was released on parole. At that 
time, he was placed on the Sex Offender Caseload; as 
a consequence, sex offender conditions were imposed 
on his parole.2 His parole was revoked in 1998 after a 
hearing where the parole board determined that 
Jennings had violated several of the sex offender 
conditions on his parole. Specifically, the parole board 
found that Jennings had violated prohibitions 
against: having contact with juveniles; entering into a 
relationship with a person with a minor child; 
accepting employment involving contact with a 
juvenile; and changing his residence without prior 
permission. 

 
 2 The conditions included: not accepting employment that 
involves unsupervised contact with juveniles; not engaging in 
any type of unsupervised contact with juveniles; not being alone 
with juveniles; not becoming involved in a dating, marriage, or 
corresponding platonic relationship with an adult who has 
juvenile children without prior approval; not changing residence 
or employment without prior approval; and enrolling and 
participating in sex offender counseling. In 1994, Jennings’s 
parole conditions were slightly modified to add the following 
restrictions: he could not reside with juveniles; he had to be 
available for scheduled home visits; and he had to obtain 
permission to travel outside his county of residence. 
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 On May 23, 2005, Jennings was again released 
on parole. In August 2005, Jennings’s parole officer 
requested that Special Condition X – conditions 
tailored for sex offenders – be imposed on Jennings’s 
parole; the parole board granted the request by a 
majority vote. The file that the parole board 
considered included his convictions for debit card 
abuse, forgery by passing, and aggravated kidnaping, 
but not false imprisonment. The file also contained a 
brief factual description of the aggravated kidnaping 
offense. 

 Jennings refused to acknowledge the new 
conditions and moved before the parole board for a 
modification of his conditions of parole, specifically 
challenging the following three conditions: 

[The] offender shall 

Enroll in and participate in a treatment 
program for sex offenders as directed by the 
supervising parole officer. Offenders serving 
a sentence for an offense as defined in 
[TEXAS GOVERNMENT CODE ANNOTATED §] 
508.187(a),3 against a victim who is under 
17, shall receive psychological counseling 
until such time as the treatment provider, 
in conjunction with the Parole Division, 

 
 3 Section 508.187(a) refers to several TEXAS PENAL CODE 
sections, including § 20.04(a)(4), which penalizes aggravated 
kidnaping when committed “with the intent to violate or abuse 
the victim sexually.” TEX. GOV’T CODE ANN. § 508.187(a) (Vernon 
2005) (citing TEX. PENAL CODE ANN. § 20.04(a)(4)). 
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determines that treatment is no longer 
required. The Parole Division will submit a 
recommendation to withdraw the require-
ment to attend psychological counseling to 
the appropriate board panel in those 
instances where such action is deemed 
appropriate. . . .4 

Not become involved in dating, marriage, or 
[a] platonic relationship with any person who 
has children 17 years of age or younger 
unless approved in writing by offender’s 
supervising parole officer. . . . 

Not own, maintain, or operate computer 
equipment without a declared purpose and 
the written authorization of the offender’s 
supervising parole officer. If authorization is 
granted, the offender shall submit to a 
search of the computer hardware, software, 
files, and peripherals by any [Texas 
Department of Criminal Justice] parole or 
law enforcement official. Offender shall allow 
the supervising officer to install a specific 
computer program designed to track 
computer activity. 

 
 4 The Texas sex offender therapy program includes treat-
ment with a penile plethysmograph; that is, a “strain gauge 
which is strapped to an individual’s genitals while sexually 
explicit pictures are displayed in an effort to determine his 
sexual arousal patterns.” Coleman v. Dretke (Coleman I), 395 
F.3d 216, 223 n.28 (5th Cir. 2004) (internal quotation marks 
omitted). 
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 The parole board denied his motion to modify his 
parole conditions, and Jennings brought suit against 
the parole board5 in federal district court under 42 
U.S.C. § 1983. Specifically, he argued that the 
imposition of the three sex offender parole conditions 
violated his right to procedural due process, as he did 
not receive notice or a hearing prior to imposition of 
the conditions.6 The district court agreed and granted 
summary judgment in his favor, finding that 
Jennings had a liberty interest in being free from the 
three parole conditions, as each constituted a 
dramatic departure from the basic conditions of 
release. The district court was particularly influenced 
by three facts: (1) Jennings was a minor at the time of 
his conviction for aggravated kidnaping; (2) Jennings 
committed the sex offense nearly thirty years before 
his 2005 release on parole; and (3) the sex offender 
conditions were placed on Jennings when he was on 
parole for debit card abuse – a non-sex-related 

 
 5 Specifically, Jennings sued a number of employees of the 
Texas Board of Pardons and Paroles and the Texas Department 
of Criminal Justice (TDCJ) in their official capacities. The 
named defendants are: Rissie Owens, Chairperson of the Texas 
Board of Pardons and Paroles; Stuart Jenkins, Director of the 
Parole Division of TDCJ; Ivy Anderson – York, Director Supervi-
sor of Region I of the Parole Division of TDCJ; Ernesto Alvarez, 
Parole Officer within the Parole Division of TDCJ; and Linda 
McCarver, Supervisor of Parole Officers within the Parole 
Division of TDCJ. For simplicity, we refer to the named defend-
ants as “the parole board” for the remainder of this opinion. 
 6 The parole board acknowledges that Jennings did not 
receive notice or a hearing before the sex offender conditions 
were imposed on his parole in August 2005. 
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offense. The district court also found that the parole 
board had not afforded Jennings sufficient process 
before imposing the sex offender conditions and 
concluded that “[s]imply classifying someone as a sex 
offender does not provide the person with any notice 
that their parole conditions would be radically 
changed at any later date.” The district court 
declared the three sex offender conditions uncon-
stitutional as applied to Jennings and ordered that 
the three conditions be removed from his parole. 

 
II. JURISDICTION AND STANDARD OF RE-

VIEW 

 The parole board timely appealed, and appellate 
jurisdiction is proper under 28 U.S.C. § 1291. We 
review the district court’s grant of summary 
judgment de novo. LeMaire v. La. Dep’t of Transp. & 
Dev., 480 F.3d 383, 386 (5th Cir. 2007). Summary 
judgment is appropriate when “the discovery and 
disclosure materials on file[ ]  and any affidavits show 
that there is no genuine issue as to any material fact 
and that the movant is entitled to judgment as a 
matter of law.” FED. R. CIV. P. 56(c); Breaux v. 
Halliburton Energy Servs., 562 F.3d 358, 364 (5th Cir. 
2009). “A genuine issue of material fact exists if a 
reasonable jury could enter a verdict for the non-
moving party.” Brumfield v. Hollins, 551 F.3d 322, 
326 (5th Cir. 2008). This court must take all the facts 
and evidence in the light most favorable to the parole 
board, the non-moving party. Breaux, 562 F.3d at 364. 
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III. DISCUSSION 

 The parole board argues that the district court 
made two erroneous conclusions: first, that Jennings 
retained a liberty interest in remaining free of sex 
offender parole conditions after his 1979 conviction 
for aggravated kidnaping; and second, that Jennings 
did not receive the minimum process due him before 
imposition of the parole conditions. According to the 
parole board, Jennings did not retain a post-
conviction liberty interest because he was already 
labeled a sex offender after his 1979 conviction; any 
parole conditions could not impose any additional 
stigma upon him. The parole board also argues that 
due process only requires that Jennings have notice 
and the opportunity to dispute the label of sex 
offender, not the specific conditions imposed on his 
parole – therefore, his 1979 conviction for a sex 
offense fulfilled the requisites of due process. 
Jennings contends that the district court correctly 
found that he retained a liberty interest in being free 
from the three sex offender conditions, as his only sex 
offense conviction was in 1979, for conduct that he 
committed at the age of 15, and the underlying crime 
for which he was currently on parole – debit card 
abuse – was not a sexual offense. 

 Procedural due process under the Fourteenth 
Amendment is implicated where an individual is 
deprived of life, liberty, or property, without due 
process of law. U.S. CONST. amend. XIV, § 1, cl. 3. 
Here, Jennings has not been deprived of life or 
property; therefore, his claim hinges on whether he 
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has been deprived of a liberty interest without 
adequate procedural protections. Liberty interests 
may be created under either federal law or state law. 
See Sandin v. Conner, 515 U.S. 472, 478-79 & n.4 
(1995). The district court found that Jennings 
retained a federally created liberty interest.7 

 Supreme Court precedent on the dictates of 
procedural due process in the context of parole is 
sparing. The Court has found that prisoners do not 
have a liberty interest in the granting of parole, 
Greenholtz v. Inmates of the Neb. Penal & Corr. 
Complex, 442 U.S. 1, 11 (1979), but a liberty interest 
is implicated where a state seeks to revoke parole, 
Morrissey v. Brewer, 408 U.S. 471, 482 (1972). When 
evaluating the constitutionality of parole conditions, 
the Fifth Circuit has reasoned by analogy to Supreme 
Court cases involving conditions of confinement. See 
Coleman v. Dretke (Coleman I), 395 F.3d 216, 221-24 
(5th Cir. 2004) (relying on Vitek v. Jones, 445 U.S. 480 
(1980), and Sandin – both cases involving challenges 
to conditions of confinement – in formulating 
standard for determining whether liberty interest 
exists in parole conditions context). 

 
 7 Jennings argues for the first time on appeal that, in 
addition to a federally created interest, Texas law creates a 
liberty interest that protects parolees from post-release modifi-
cations of parole conditions. This argument has been waived and 
we decline to consider it. See Brown v. Ames, 201 F.3d 654, 663 
(5th Cir. 2000) (“To avoid being waived, an argument must be 
raised to such a degree that the trial court may rule on it.” 
(quotation marks omitted)). 
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 In Vitek v. Jones, the Supreme Court found that a 
liberty interest was implicated when a Nebraska 
state prisoner was transferred from prison to a 
mental hospital. 445 U.S. at 494. There, the Court 
held that “changes in the conditions of confinement 
having a substantial adverse impact on the prisoner 
are not alone sufficient to invoke the protections of 
the Due Process Clause.” Id. at 493. The Court noted 
that “commitment to a mental hospital ‘can engender 
adverse social consequences to the individual’ and 
that ‘whether we label this phenomen[on] “stigma” or 
choose to call it something else . . . we recognize that 
it can occur and that it can have a very significant 
impact on the individual.’ ” Id. at 492 (quoting 
Addington v. Texas, 441 U.S. 418, 425-26 (1979)) 
(alteration omitted). In addition, the consequences of 
commitment to a mental institution imposed 
“consequences [that] are qualitatively different from 
the punishment characteristically suffered by a 
person convicted of a crime.” Id. at 493. Based on 
these two points – stigmatizing social consequences 
and qualitative differences – the Court determined 
that due process protections were required. Id. at 
494; see also Sandin, 515 U.S. at 484 (declining to 
find liberty interest where prisoner was placed in 
solitary confinement without process, as this was not 
an “atypical and significant hardship . . . in relation 
to the ordinary incidents of prison life”). 

 In Coleman I, we considered a procedural due 
process challenge to the imposition of Texas sex 
offender parole conditions. 395 F.3d at 219. There, 
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Coleman was indicted on charges of aggravated 
sexual assault of a child and indecency with a child 
by contact, but he ultimately pleaded guilty to 
misdemeanor assault, and the sexual charges were 
dropped. Id. About a month after his release on 
parole, and without giving Coleman advance notice or 
a hearing, the parole panel imposed additional 
conditions on his parole, including the requirements 
that he register as a sex offender and participate in 
sex offender therapy. Id. Coleman challenged the 
imposition of the conditions as violating his right to 
procedural due process. Id. In determining that 
Coleman had a liberty interest, we analogized to Vitek 
and noted that the Supreme Court relied on “the 
combination of stigma and compelled behavior 
modification treatment” to find a liberty interest in 
that case. Id. at 222. We found the Texas sex offender 
therapy program to be “ ‘qualitatively different’ from 
other conditions which may attend an inmate’s 
release,” as it involved mandatory behavior 
modification8 much like that described in Vitek. Id. at 
223. We also noted that, as Coleman had never been 
convicted of a sex offense, he had not “had an 
opportunity to contest his sex offender status” and 
therefore the parole conditions caused stigma. Id. at 
221. Accordingly, we concluded that Coleman had a 

 
 8 Coleman I found that the Texas sex offender therapy 
program involved mandatory behavior modification insofar as it 
treated offenders with a penile plethysmograph. Coleman I, 395 
F.3d at 223. 
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liberty interest entitled to the protection of 
procedural process, as the state had “imposed 
stigmatizing classification and treatment on Coleman 
without providing him any process.” Id. at 223. 

 We expanded on the holding that Coleman had 
suffered from stigma in a per curiam opinion denying 
a motion for rehearing en banc. Coleman v. Dretke 
(Coleman II), 409 F.3d 665 (5th Cir. 2005) (per 
curiam) (adopting and expanding upon the reasoning 
of Coleman I). We noted that Fifth Circuit precedent 
on stigma states that “a statement causes stigma if it 
is both false and implies that the plaintiff is guilty of 
serious wrongdoing.” Id. at 668 (citing Vander Zee v. 
Reno, 73 F.3d 1365, 1369 (5th Cir. 1996)). “[B]y 
requiring [Coleman] to attend sex offender therapy, 
the state labeled him a sex offender – a label which 
strongly implies that [he] has been convicted of a sex 
offense and which can undoubtedly cause ‘adverse 
social consequences.’ ” Id. at 668 (quoting Vitek, 445 
U.S. at 492). “ ‘We can hardly conceive of a state’s 
action bearing more stigmatizing consequences than 
the labeling of a prison inmate as a sex offender.’ ” Id. 
(quoting Neal v. Shimoda, 131 F.3d 818, 829 (9th Cir. 
1997)). The conclusion that the sex offender therapy 
condition stigmatized Coleman rested heavily upon 
the fact that he had never been convicted of a sex 
offense – therefore, the label “sex offender” was false 
as applied to him. Id.; see Vander Zee, 73 F.3d at 1369 
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(describing falsity as a “necessary element” for a 
showing of stigma).9 

 Here, the imposition of the three sex offender 
conditions – the sex offender treatment program, the 

 
 9 Jennings interprets the parole board as advocating for the 
use of the “stigma-plus-infringement” test used in reputational 
harm cases. He argues that this standard is not applicable to 
procedural due process claims, citing to Connelly v. Comptroller 
of the Currency, 876 F.2d 1209 (5th Cir. 1989), and he contends 
that the liberty interests he has asserted are not derived from 
allegations of reputational harm. However, as discussed above, 
both Coleman opinions rely on Supreme Court precedent in the 
form of Vitek and Sandin for the proposition that procedural due 
process claimants must establish stigma – in addition to qualita-
tively different conditions – to claim an unconstitutional in-
fringement of a liberty interest, regardless of whether 
reputational harm is alleged. Jennings does not acknowledge or 
attempt to distinguish the Coleman cases’ requirement of 
“stigma” in the sex offender parole conditions context. 
 Furthermore, this approach is also followed by the Ninth 
Circuit. In Neal v. Shimoda, two inmates – one with a prior sex 
offense conviction, and one without – challenged Hawaii’s 
requirement that inmates labeled as sex offenders must com-
plete sex offender treatment before becoming eligible for parole. 
131 F.3d at 831. The Ninth Circuit found that the inmate who 
had never been convicted of a sex offense did indeed have a 
liberty interest in not being labeled a sex offender. Id. at 830. In 
reaching this conclusion, the Ninth Circuit analogized to Vitek 
and found that “the stigmatizing consequences of the attach-
ment of the ‘sex offender’ label coupled with the subjection of the 
targeted inmate to a mandatory treatment program . . . create 
the kind of deprivations of liberty that require procedural 
protections.” Id. However, as to the second inmate, who had a 
prior sex offense conviction, no procedural due process violation 
occurred. Id. at 831. Jennings fails to convince us that the 
standard from the Coleman cases and Neal is inapplicable. 
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relationship restriction, and the computer-use 
restriction10 – would indeed cause stigma, if they were 
imposed on an individual who, like Coleman, had 
never been convicted of a sex offense. However, 
Jennings has been convicted of a sex offense. 
He pleaded guilty to aggravated kidnaping and 
stipulated to the fact that he committed the 
kidnaping with the intent to commit indecency with a 
child and with the intent to violate and sexually 
abuse his eight-year-old victim. By imposing sex 
offender conditions on Jennings, the parole board 
admittedly labels him as a sex offender. This label is 
not false as applied to Jennings; it accurately reflects 
Jennings’s status, and he had a full and fair 
opportunity to contest that status. See Coleman I, 395 
F.3d at 221 (relying on fact that Coleman never had 
opportunity to contest his sex offender status). 
Therefore, Jennings has not shown that he has a 
liberty interest that was infringed in violation of his 
right to procedural due process when the parole board 

 
 10 Coleman I held that the sex offender therapy program, to 
the extent it utilizes penile plethysmograph treatment, is 
“ ‘qualitatively different’ from other conditions which may attend 
an inmate’s release.” 395 F.3d at 223. We expressly do not rule 
on whether the relationship restriction or the computer-use 
restriction are “qualitatively different” from regular parole 
conditions, as these conditions do not impose new or additional 
stigma on Jennings. 
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imposed sex offender special conditions on his 
parole.11 

 
IV. CONCLUSION 

 For the foregoing reasons, we REVERSE and 
REMAND for proceedings consistent with this 
opinion. 

 

 
 11 As mentioned above, Jennings argues (and the district 
court found) that three facts – (1) Jennings was only 15 years 
old when he committed the aggravated kidnaping; (2) Jennings’s 
aggravated kidnaping conviction was entered in 1979, nearly 30 
years before his 2005 release on parole; and (3) Jennings’s 2005 
release on parole was from a conviction for debit card abuse, a 
non-sexual offense – support the conclusion that the imposition 
of sex offender conditions was a “dramatic departure,” i.e., a 
qualitative difference, from Jennings’s sentence for debit card 
abuse. Notably, Jennings does not make the argument that 
these three facts impact the stigma analysis required by Cole-
man; therefore, we do not consider it. 
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§ 

CAUSE NO.  
 A-06-CA-990 RP 

 
ORDER 

(Filed Dec. 12, 2008) 

 Before the Court are Plaintiff ’s Motion for Sum-
mary Judgment, filed October 2, 2008 (Clerk’s Dkt. 
#105); Defendants’ Response to Plaintiff ’s Motion for 
Summary Judgment, filed October 31, 2008 (Clerk’s 
Dkt. #108); Plaintiff ’s Reply to Defendants’ Response 
on Motion for Summary Judgment, filed November 
13, 2008 (Clerk’s Dkt. #110) and Defendants’ Reply to 
Plaintiff ’s Reply to Defendants’ Response to Plain-
tiff ’s Motion for Summary Judgment, filed November 
18, 2008 (Clerk’s Dkt. #111). Having reviewed the 
filings by each party, as well as the relevant case law 
and the entire case file, the motion is now ripe for 
determination. 

 
I. BACKGROUND 

 In 1988, David Brian Jennings (“Plaintiff ”) was 
convicted of debit card abuse for stealing $800.00 



App. 29 

from his roommate. His sentence for this crime, 
enhanced by two prior convictions, was twenty-five 
years confinement. While on parole in 2005, seven-
teen years after the crime, a two person parole panel, 
without notice to Plaintiff, amended the conditions of 
his parole. Under the new conditions, he was required 
to attend sex offender treatment, prohibited from 
entering into any relationship with a person who has 
a minor child and prohibited from using a computer. 

 Plaintiff filed this suit, pursuant to 42 U.S.C. 
§§ 1983 and 1988, alleging that he was deprived of 
his constitutional right to due process when the Texas 
Board of Pardons and Paroles (“TBPP”) imposed 
these conditions on his parole without providing him 
sufficient process. He brought this action against five 
Defendants, each in their official capacity: (1) Defen-
dant Rissie Owens (“Owens”), Presiding Officer of 
TBPP; (2) Brian Collier (“Collier”), Deputy Executive 
Director, Texas Department of Criminal Justice-
Parole Division (“TDCJ-PD”); (3) Jay Patzke (“Patzke”), 
Deputy Director, TDCJ-PD; (4) Linda McCarver 
(“McCarver”), Parole Supervisor within Plaintiff ’s 
Region of the TDCJ-PD; and (5) his parole officer.1 

 
 1 Plaintiff ’s parole officer at the time he brought suit was 
Sean Fant (“Fant”). His current parole officer is Teresa Perez 
(“Perez”). Pursuant to FED. R. CIV. P. 25(d)(1), the Court hereby 
automatically substitutes Perez in the suit for Plaintiff ’s 
previous parole officer. 
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 The parties consented to this Court’s jurisdiction 
and the case was reassigned to this Court on Feb-
ruary 20, 2008.2 

 
II. CURRENT MOTION 

 Plaintiff brings the current motion for summary 
judgment pursuant to Rule 56 of the Federal Rules of 
Civil Procedure.3 Plaintiff also requests a declaratory 
judgment, pursuant to 28 U.S.C. § 2201, and a per-
manent injunction, pursuant to 28 U.S.C. 1343.4 

 
III. SUMMARY JUDGMENT EVIDENCE 

A. Plaintiff ’s Conviction History 

 Given the nature of the case, a review of 
Plaintiff ’s conviction history is appropriate. 

 On August 28, 1979, Plaintiff signed a stipulation 
of facts stating that, on December 19, 1978, he kid-
napped a child with the intent to facilitate indecen- 
cy with the child.5 At the time of the kidnapping, 

 
 2 (Order, Clerk’s Dkt. #47.) 
 3 (Plaintiff ’s Motion for Summary Judgment, Clerk’s Dkt. 
#105 (“Pl. Mtn. for SJ”)). 
 4 (Id. at 15.) 
 5 (Exhibits to Defendants’ Motion for Summary Judgment, 
Clerk’s Dkt. # 51, at 4.) Both Plaintiff and Defendants refer to 
the extensive exhibits attached to Defendants’ Motion for Sum-
mary Judgment. The exhibits are sequentially numbered, there-
fore, the Court will cite to the exhibits as “Ex. D. MSJ at X”. 
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Plaintiff was fifteen years old6 and the child was eight 
years old.7 Plaintiff pled guilty to Aggravated Kid-
napping and sentenced to confinement of not less 
than five, but not more than eight years beginning on 
December 21, 1979.8 

 On June 27, 1986, Plaintiff pled guilty to “For-
gery by Passing.” He had forged a check for $250.00.9 
Plaintiff was sentenced to three years confinement in 
the Texas Department of Corrections.10 

 On April 5, 1989, Plaintiff pled guilty to Debit 
Card Abuse (Habitual).11 According to Plaintiff, he had 
used his roommate’s debit card without his permis-
sion and withdrawn $800.00.12 As a result, he was 
sentenced to serve twenty-five years with the Texas 
Department of Corrections.13 His sentence was en-
hanced by his 1979 kidnapping conviction and his 
1986 forgery by passing conviction.14 

 
 6 (Plaintiff ’s Original Complaint, Clerk’s Dkt. #1, at 4 
(“Compl.”)). Defendants do not dispute this fact. 
 7 (Exhibits to Defendants’ Response to Plaintiff ’s Motion for 
Summary Judgment with Brief in Support, Clerk’s Dkt. #108 at 
3.) Defendants’ exhibits are sequentially numbered, therefore, 
the Court will cite to them as “Ex. D. Resp. at X.” 
 8 (Ex. D. MSJ at 6.) 
 9 (Ex. D. MSJ at 15, 17.) 
 10 (Ex. D. MSJ at 17-18.) 
 11 (Ex. D. MSJ at 21-22.) 
 12 (Ex. D. Resp. at 33.) 
 13 (Ex. D. MSJ at 21-22.) 
 14 (Ex. D. MSJ at 21, 33.) 
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 Plaintiff was released on parole on his 1989 con-
viction most recently on May 23, 2005. He was re-
leased into the supervision of his parole officer at the 
time, Fant.15 

 
B. Imposition of Special Condition X on 

Plaintiff ’s Parole 

 On June 14, 2005, an unidentified official re-
quested that special condition X be imposed on 
Plaintiff ’s parole.16 The parole board panel denied the 
request.17 In August 2005, Fant requested the im-
position of special condition X on Plaintiff ’s parole.18 

 
 15 It appears that Plaintiff also plead [sic] guilty to a charge 
of false imprisonment and was convicted on October 10, 1984, in 
Freestone County, Texas. (Ex. D. Resp. at 11.) Plaintiff was sen-
tenced to six months of confinement. (Id.) The plea and conviction 
arose from an affidavit stating that, on April 8, 1984, Plaintiff 
asked a child to get into his car and mow his grandmother’s yard 
in a nearby town. (Id. at 13.) The child went with Plaintiff but, 
when they stopped at a gas station, the child refused to get back 
in the car and asked for help from a gas station attendant. The 
child was thirteen years old. (Id.) 
 This conviction is newly disclosed. It was not referred to as 
a prior conviction on the form indicating his sentence for his 
1989 conviction. (See Ex. D. MSJ at 25.) Defendants’ did not 
mention it in their motion for summary judgment. Most im-
portantly, it does not appear that the parole board panel relied 
on it in any way when imposing special condition X on Plain-
tiff ’s parole. For this reason, it has no effect on the Court’s 
analysis. 
 16 (Ex. D. MSJ at 37.) 
 17 (Id.) 
 18 (Id.) 
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The parole board panel approved the request on 
August 4, 2005.19 Under “Reason for Request,” the 
form read: 

A request was previously submitted for 
special condition “X” on 6-14-05 and denied 
by the Board Panel. After review of the 
previous request, I do not believe that the 
officer provided adequate information. This 
offender was convicted of Aggravated Kid-
napping with intent to commit Indecency 
with a Child and intentionally inflict bodily 
injury and to violate and abuse the victim 
sexually. The offense involved the offender 
abducting an eight year old stranger male by 
luring the child under the premise of helping 
him find something that was lost. The of-
fender took the victim to a hotel room where 
he forced the child to perform oral sodomy. 
The offender plead guilty to the offense. 
Request approved by Sex Offender Opera-
tions Specialist, Janet Latham.20 

 Special condition X actually includes a number of 
conditions, however, Plaintiff complains of only three 
of the conditions.21 They are: 

Enroll in and participate in a treatment 
program for sex offenders as directed by the 

 
 19 (Id.) 
 20 (Id.) 
 21 Plaintiff originally complained of the imposition of two 
additional conditions but has since abandoned his complaint 
about those conditions. (See Pl. Mtn. for SJ at 5, n. 13.) 
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supervising parole officer. Offenders serving 
a sentence for an offense as defined in 
508.187(a), against a victim who is under 17, 
shall receive psychological counseling until 
such time as the treatment provider, in con-
junction with the Parole Division, determines 
that it is no longer required. The Parole 
Division will submit a recommendation to 
withdraw the requirement to attend psycho-
logical counseling to the appropriate Board 
panel in those instances where such action is 
deemed appropriate.22 

I shall not become involved in a dating, 
marriage or platonic relationship with any 
person who has children 17 years of age or 
younger unless approved in writing by my 
supervising Parole Officer.23 

I shall not own, maintain or operate com-
puter equipment without a declared purpose 
and the written authorization of my super-
vising Parole Officer. If authorization is 
granted, I shall submit to a search of the com-
puter hardware, software, files, and periph-
erals by any TDCJ parole or law enforcement 
official. I shall allow the supervising officer 
to install a specified computer program 
designed to track computer activity.24 

 
 22 (Ex. D. MSJ at 38.) 
 23 (Ex. D. MSJ at 40.) 
 24 (Id.) 
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 On August 12, 2005, Fant presented Plaintiff with 
two forms requesting that Plaintiff acknowledge the 
imposition of special condition X.25 Plaintiff claims, 
and Defendants do not refute, that this was the first 
time Plaintiff became aware of Defendants’ imposi-
tion of special condition X on his parole.26 Plaintiff 
refused to sign or initial either form.27 On February 6, 
2006, Plaintiff was provided a Notice of Special Con-
ditions, including the complained of conditions, and 
this time, Plaintiff signed the form.28 

 
C. History and Development of Special 

Condition X 

 Plaintiff challenges the procedure used to impose 
conditions on his parole. Therefore, a review of the 
creation of special condition X and the development of 
procedures used for imposing special condition X are 
necessary. 

 The Texas Constitution establishes the TBPP and 
gives the Texas Legislature the authority to enact 
parole laws.29 The Texas Legislature authorizes the 
TBPP, through a parole panel, to impose conditions 
on parole “that a court may impose on a defendant 
placed on community supervision under Article 42.12, 

 
 25 (Ex. D. MSJ at 39-43.) 
 26 (Pl. Mtn. for SJ at 2.) 
 27 (Ex. D. MSJ at 39-43.) 
 28 (Ex. D. MSJ at 44-46.) 
 29 TEX. CONST. art. IV, § 11. 
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Code of Criminal Procedure.”30 This article of the 
Texas Code of Criminal Procedure permits a judge to 
“impose any reasonable condition that is designed to 
protect or restore the community, protect or restore 
the victim, or punish, rehabilitate, or reform” an 
offender.31 Further, a judge who grants community 
supervision to a sex offender, may require the sex 
offender to “submit to treatment, specialized super-
vision, or rehabilitation according to offense-specific 
standards of practice adopted by the Council on Sex 
Offender Treatment.”32 

 Relying on this statutory authority, Defendant 
Collier first promulgated a Parole Division Policy and 
Operation Procedure (PD/POP) that included special 
condition X in July 2003.33 Adopted as PD/POP 3.6.2, 
this policy “establishe[d] the procedures for sex of-
fender special conditions, supervision guidelines, and 
sex offender treatment.”34 The policy outlined what 

 
 30 TEX. GOV’T CODE ANN. § 508.221 (Vernon Supp. 2008). 
(Citations are to current year because the Court is discussing 
TBPP’s current authority to impose conditions.) 
 31 TEX.CRIM. PROC. CODE ANN. art. 42.12 § 11(a) (Vernon 
Supp. 2008) (same). 
 32 Id. at art. 42.12 § 11(i). 
 33 (Ex. D. MSJ at 64-79.) Departmental policies were moni-
tored by Defendant Patzke, as Regional Director of the TDCJ-
PD Region where Plaintiff was on parole. Defendant McCarver 
served as the parole supervisor in Plaintiff ’s parole region. As a 
parole supervisor, McCarver coordinated parole activities and 
directed parole officers. 
 34 (Ex. D. MSJ at 65.) 
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conditions constitute special condition X, including 
the three conditions complained of by Plaintiff.35 

 If special condition X had not been imposed on an 
offender at the time of their release on parole, the 
policy requires that the supervising officer request its 
imposition.36 The policy requires the officer to request 
special condition X even though the policy acknowl-
edges that each sex offender needs individualized 
treatment and supervision.37 The request must be 
reviewed and approved by a Sex Offender Program 
Specialist.38 The supervising officer attaches various 
supporting documentation to the request when sub-
mitting it to the TBPP.39 The TBPP then has the dis-
cretion to grant or deny the request for imposition of 
special condition X. If the request is approved, then 
the offender is required to sign a notice acknowl-
edging the imposition of special condition X.40 It is not 
until the condition is imposed that the offender 
receives notice of special condition X.41 

 
 35 (Ex. D. MSJ at 66-68. In particular, note 1(a)(1) (sex 
offender treatment), 1(c)(2) (restriction on relationships), 1(c)(5) 
(restriction on computer ownership and use)). 
 36 (Ex. D. MSJ at 68, B.) 
 37 (Ex. D. MSJ at 65.) 
 38 (Ex. D. MSJ at 68.) 
 39 (Id.) 
 40 (Id.) 
 41 (Id.) This policy was modified, revised and adopted again 
in September 2007, however, none of the provisions discussed 
above were changed significantly. (Ex. D. MSJ at 80-101.) 
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 The TBPP, chaired by Defendant Owens, adopted 
special condition X as TBPP policy in January 2004.42 
The policy adopted by the TBPP does not provide any 
additional procedure to notify the offender prior to 
the imposition of special condition X or allow the 
offender any opportunity to dispute the imposition of 
the condition.43 A former TBPP official testified that 
no process was required, and no process was pro-
vided, when imposing special condition X on offenders 
who have been convicted of sex offense.44 

 In July 2006, the TBPP adopted a revised policy 
regarding the procedure for imposing special condi-
tion X.45 Under the revised policy, if the offender has 
no current or prior conviction for a sex offense, then 
additional process is necessary before imposing spe-
cial condition X.46 This addition of process occurred 
after the Fifth Circuit released its opinion in Coleman 
v. Dretke, (“Coleman I”).47 

 Coleman I involved an offender who had not been 
convicted of a sex offense who had special condition X 
imposed.48 Therefore, the TBPP refers to offenders 

 
 42 (Ex. D. MSJ at 50-54.) 
 43 (Ex. D. MSJ at 53.) 
 44 (Deposition of Alvin Shaw at 9:22-11:5, attached as 
Exhibit A to Plaintiff ’s Response in Opposition to Defendants’ 
Motion for Summary Judgment, Clerk’s Dkt. #83.) 
 45 (Ex. D. MSJ at 55-59.) 
 46 (Ex. D. MSJ at 59, I.K.) 
 47 395 F.3d 216 (5th Cir. 2004). 
 48 Id. at 219. 
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who do not have a sex offense in their conviction 
history as “Coleman cases.”49 If a person has a sex 
offense in their history, then these are referred to as 
“non-Coleman cases”50 

 For Coleman cases, the policy provides that: 

Before submission of a request to the parole 
panel to impose [special condition X] on of-
fenders who have no current or prior convic-
tion for a sex offense, the parole officer or 
TDCJ Parole Division representative shall 
provide to the offender written notice and 
opportunity to provide a written response 
within 30 days. Upon the expiration of the 
notice period, the parole officer or TDCJ 
Parole Division representative shall provide 
credible information in writing to the panel 
that indicates that the offender has engaged 
in unlawful sexual conduct and could con-
stitute a threat to society.51 

 In other words, in Coleman cases where the 
TBPP would like to impose special condition X, then 
it is required to provide the offender with written 
notice that they intend to seek imposition of the con-
dition and the opportunity to provide a written re-
sponse within thirty days.52 In non-Coleman cases, 
where a person has committed a sex offense, the 

 
 49 (See deposition of Shaw, supra note 44.) 
 50 (Id.) 
 51 (Ex. D. MSJ at 59, I.K.) 
 52 (Id.) 



App. 40 

TBPP does not require notice or an opportunity to 
respond. 

 
V. STANDARD OF REVIEW 

 Summary judgment is appropriate under Rule 56 
of the Federal Rules of Civil Procedure only “if the 
pleadings, depositions, answers to interrogatories, 
and admissions on file, together with affidavits, if 
any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to 
judgment as a matter of law.”53 A dispute is genuine 
only if the evidence is such that a reasonable jury 
could return a verdict for the nonmoving party.54 

 The party moving for summary judgment bears 
the initial burden of “informing the district court of 
the basis for its motion, and identifying those por-
tions of [the record] which it believes demonstrates 
the absence of a genuine issue of material fact.”55 The 
burden then shifts to the nonmoving party to estab-
lish the existence of a genuine issue for trial.56 The par-
ties may satisfy their respective burdens by tendering 

 
 53 FED. R. CIV. P. 56(c). 
 54 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 254, 106 
S. Ct. 2505, 2513 (1986). 
 55 Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 
2548 (1986). 
 56 Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 
475 U.S. 574, 585-87, 106 S. Ct. 1348, 1355-56 (1986); Wise v. 
E.I. DuPont de Nemours & Co., 58 F.3d 193, 195 (5th Cir. 1995). 
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depositions, affidavits, and other competent evi-
dence.57 

 The undersigned will view the summary judg-
ment evidence in the light most favorable to the non-
movant.58 The non-movant must respond to the motion 
by setting forth particular facts indicating that there 
is a genuine issue for trial.59 “After the non-movant 
has been given the opportunity to raise a genuine 
factual issue, if no reasonable juror could find for the 
non-movant, summary judgment will be granted.”60 

 
VI. ANALYSIS 

 Plaintiff complains that he was given no notice or 
opportunity to respond when the parole board panel 
mandated, as conditions of his parole, that he enter a 
sex offender treatment program, refrain from a rela-
tionship of any sort with anyone who has a minor 
child and refrain from using a computer. He is chal-
lenging the process by which the conditions were 
imposed on his parole, not the imposition of the condi-
tions, accordingly, he properly relies on 42 U.S.C. 
§ 1983.61 Section 1983 provides a private right of action 

 
 57 Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Cir. 1992). 
 58 Rosado v. Deters, 5 F.3d 119, 122 (5th Cir. 1993). 
 59 Mississippi River Basin Alliance v. Westphal, 230 F.3d 
170, 174 (5th Cir. 2000). 
 60 Id. 
 61 See, e.g., Williams v. Ballard, 466 F.3d 330, 332 (5th Cir. 
2006) (plaintiff relied on § 1983 to challenge the requirement that 

(Continued on following page) 
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for damages to an individual who suffers a depri-
vation of rights from a person acting under the color 
of law. 

 “The Fourteenth Amendment’s Due Process 
Clause protects persons against deprivations of life, 
liberty, or property.”62 Before these deprivations can 
occur, a person must be afforded sufficient proce-
dure.63 This right is known as procedural due process. 
Procedural due process is “a flexible concept that 
varies with the particular situation.”64 Nevertheless, 
“[f]or more than a century” and now nearly a century 
and a half, “the central meaning of procedural due 
process has been clear: ‘Parties whose rights are to 
be affected are entitled to be heard; and in order 
that they may enjoy that right they must first be 
notified.”65 

 The right to procedural due process “depends on 
a two step-inquiry.”66 First, the Court must determine 

 
he register as a sex offender when the condition was imposed 
without procedural due process). 
 62 Wilkinson v. Austin, 545 U.S. 209, 221, 125 S. Ct. 2384 
(2005). 
 63 Id. at 225. 
 64 Zinermon v. Burch, 494 U.S. 113, 127, 110 S. Ct. 975 
(1990). See also Faulder v. Texas Bd. of Pardons & Paroles, 178 
F.3d 343, 345 (5th Cir. 1999) (per curiam) (“Procedural due 
process is an inherently flexible concept.”) 
 65 Fuentes v. Shevin, 407 U.S. 67, 80, 92 S. Ct. 1983 (1972) 
(quoting Baldwin v. Hale, 68 U.S. 223, 233 (1863)). 
 66 Wilkinson, 545 U.S. at 221, 224, 125 S. Ct. 2384; Coleman 
v. Dretke, 395 F.3d 216, 221 (5th Cir. 2004) (“Coleman I”). 
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whether Plaintiff had a liberty interest in not having 
these conditions imposed on his parole.67 If so, then 
the Court must determine whether the state provided 
constitutionally sufficient procedures before imposing 
the conditions.68 

 
A. Plaintiff ’s Liberty Interest 

 “A liberty interest may arise from the Consti-
tution itself, by reason of guarantees implicit in the 
word ‘liberty’ or it may arise from an expectation or 
interest created by state laws or policies.”69 When an 
individual has been convicted of committing a crime, 
his liberty interest “may be circumscribed.”70 Never-
theless, a prisoner does not “shed all constitutional 
rights at the prison gate” and is guaranteed “some 
process before the government can impose conditions 
that are qualitatively different from the punishment 
characteristically suffered by a person convicted of the 
crime and which have stigmatizing consequences.”71 
This same requirement of process is guaranteed when 
conditions of release are placed on a person’s parole.72 

 
 67 Coleman I, 395 F.3d at 221 (citing Kentucky Dep’t of Corr. 
v. Thompson, 490 U.S. 454, 460, 109 S. Ct. 1904 (1989)). 
 68 Id. 
 69 Wilkinson, 545 U.S. at 221 (internal citations omitted). 
 70 Coleman I, 395 F.3d at 221. 
 71 Id. (quoting Sandin v. Conner, 515 U.S. 472, 477-84, 115 
S. Ct. 2293 (1995) and Vitek v. Jones, 445 U.S. 480, 493-94, 100 
S. Ct. 1254 (1980)) (internal quotations omitted). 
 72 Id. at 222 (citing Morrissey v. Brewer, 408 U.S. 471, 477, 
92 S. Ct. 2593 (1972)). 
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When a condition of release constitutes a “dramatic 
departure from the basic conditions” of release, the 
state “must provide some procedural protections prior 
to its imposition.”73 

 In Coleman I, a state prisoner, who had been 
indicted for aggravated sexual assault of a child and 
indecency with a child by contact but had been con-
victed of only misdemeanor assault, challenged the 
revocation of his parole for his failure to enroll or 
participate in therapy.74 He asserted that the state 
violated his right to due process by imposing, without 
advance notice or a hearing, sex offender registration 
and therapy as conditions of his release.75 The Fifth 
Circuit held that imposing sex offender classification 
and conditions on a person who has not been con-
victed of a sex offense, without a hearing and notice, 
is unconstitutional.76 A person who has not been 
convicted of a sex offense has a liberty interest in not 
having sex offender classification and conditions im-
posed on his parole.77 In making this determination, 
the Fifth Circuit stated that “[a]bsent a conviction of 
a sex offense” the state had to afford Coleman a 
hearing before imposing sex offender classification 
and conditions.78 

 
 73 Id. 
 74 Id. at 221. 
 75 Id. at 221. 
 76 Id. at 222. 
 77 Id. 
 78 Id. at 225. 
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 Defendants argue that this statement – “[a]bsent 
a conviction of a sex offense” – made outside of the 
analytical section of the Fifth Circuit’s opinion, 
means the converse of the Fifth Circuit’s holding is 
true.79 By deciding that a person who has not been 
convicted a sex offense has a liberty interest re-
garding the imposition of sex offender conditions on 
his parole, Defendants insist that the Fifth Circuit 
ruled that any person who has ever been convicted of 
a sex offense has no liberty interest regarding sex 
offender conditions imposed on his parole.80 Further, 
Defendants insist this is so even when the sex offense 
was committed when a parolee was a minor, the sex 
offense was committed thirty years ago, and the per-
son is currently on parole for a subsequent crime that 
was not a sex offense.81 

 In the view of Defendants, Coleman I created a 
bright-line rule: those who have not been convicted of 
a sex offense (so-called Coleman cases)82 have a lib-
erty interest and are entitled to process before special 
condition X may be imposed and those who have been 
convicted of a sex offense (non-Coleman cases)83 have 
no liberty interest and are entitled to no process at 

 
 79 See Defendants’ Response to Plaintiff ’s Motion for Sum-
mary Judgement with Brief in Support, Clerk’s Dkt. #108 at 16 
(“D. Resp.”)) 
 80 (Id.) 
 81 (Id.) 
 82 (See deposition of Shaw, supra note 44.) 
 83 (Id.) 
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all. Defendants have implemented and enforced a 
policy based on this interpretation.84 The Court does 
not read Coleman I as expansively as Defendants. 

 Defendants rely on a subsequent district court 
opinion, Uresti,85 that interpreted Coleman I. In a sin-
gle paragraph, Uresti held that a person convicted of 
a sex offense had failed to allege sufficient facts to 
support a due process violation regarding the imposi-
tion of sex offender conditions on his parole.86 Uresti, 
a decision not binding on this Court, is distinguish-
able in several respects. First, Uresti was challenging 
the conditions themselves in a habeas petition, not 
the process used to impose the conditions under 
§ 1983.87 Second, although his age is not clear from 
the opinion, it does not appear that Uresti was a 
minor when he committed the sex offense. Third, the 
court in Uresti spent the majority of its detailed and 
thoughtful opinion discussing Uresti’s placement in 
super intensive supervision program and only gave 
cursory attention to Plaintiff ’s due process claim.88 
The Court finds Uresti unpersuasive. 

 
 84 (Ex. D. MSJ at 59, 1.K.) 
 85 Uresti v. Collier, No. H-04-3094, 2005 U.S. Dist. LEXIS 
34292 (S.D. Tex. June 23, 2005). 
 86 Id. at *39. 
 87 See Uresti at *5, n.3. 
 88 Id. at *13-25. 
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 Defendants also rely on the Supreme Court’s 
decision in Connecticut Dep’t of Pub. Safety v. Doe.89 
At issue in Doe was a Connecticut statute that posted 
the name, address, photo and description of any con-
victed sex offender in the state on the internet in a 
public, searchable database.90 Doe held that inclusion 
in the database did not infringe on the offenders’ 
liberty interest.91 Doe focused on the requirement that 
the inclusion in the database was “based on the fact 
of previous conviction, not the fact of current danger-
ousness.”92 

 As this Court explained in its earlier opinion, Doe 
is inapplicable to this case for several reasons. First, 
in Doe, inclusion in the database was mandated by 
the Connecticut legislature.93 In contrast, the Texas 
legislature here has simply permitted the TBPP to 
impose conditions on parole; the Texas legislature 
does not set the conditions of the parole. Second, in 
Doe, the database was created to inform the public, 
the focus was external.94 Here, the focus is on treating 
the offender, it is internal. Third, in Doe, inclusion in 
the database was based solely on criminal record.95 

 
 89 538 U.S. 1, 123 S. Ct. 1160 (2003). 
 90 Id. at 5. 
 91 Id. at 7. 
 92 Id. at 4. 
 93 Id. at 7. 
 94 Id. at 5. 
 95 Id. at 7. 
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No individualized assessment was required.96 In con-
trast, the sex offender conditions here are supposed to 
be tailored to the unique needs of each individual 
offender. As the policy itself explains: 

Sex offenders have distinctive supervision 
and treatment needs. Individual sex offend-
ers have their own unique issues that 
officers are required to address on a case-
by-case basis. Officers shall manage sex 
offenders within a comprehensive framework 
when determining the type of special condi-
tions that are needed to assist the offender 
in [sic] become a productive member of the 
community while enhancing public safety. 
Offenders require their own customized 
course of action with respect to treatment 
referrals and supervision techniques.97 

 The Fifth Circuit distinguished Doe in deciding 
Coleman I.98 Instead, the Fifth Circuit relied on Vitek 
v. Jones.99 At issue in Vitek was whether a Nebraska 
statute allowing the Director of Correctional Services 
to transfer a prisoner to a mental hospital if a desig-
nated physician or psychologist finds the prisoner to 
be suffering from a mental disease or defect was un-
constitutional on procedural due process grounds.100 

 
 96 Id. 
 97 (Ex. D. MSJ at 65, emphasis added.) 
 98 Coleman I, 395 F.3d at 223, n. 30 (“we do not believe Doe 
provides much guidance”) 
 99 445 U.S. 480, 100 S. Ct. 1254 (1980). 
 100 Id. at 487-88. 
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Vitek held that a conviction for a crime did not permit 
the state to subject the a [sic] prisoner to involuntary 
institutionalization in a mental hospital without any 
process.101 These “consequences visited on the prison-
er are qualitatively different from the punishment 
characteristically suffered by a person convicted of 
crime.”102 Based on the combination of stigma and 
compelled behavior modification treatment, Vitek held 
that the inmate had been deprived of a protected 
liberty interest, and thus the state was required to 
provide procedural protections.103 

 In denying Defendants’ Motion for Summary 
Judgment, this Court already held that Plaintiff has 
a liberty interest regarding the imposition of the com-
plained of conditions on his parole, stating: 

[T]he imposition of sex conditions based on a 
single, twenty-seven (27) year old conviction 
for a sex offense committed when the offender 
was fifteen (15) years old, which was dis-
charged twenty (20) years ago, where the hold-
ing conviction is for an unrelated offense, 
necessarily implicates a liberty interest pro-
tected by the Fourteenth Amendment.104 

Despite the earlier ruling, Defendants continue to 
insist that Plaintiff does not have a liberty interest.105 

 
 101 Id. at 494. 
 102 Id. at 493. 
 103 Id. at 494. 
 104 (Memorandum Opinion and Order at 7, Clerk’s Dkt. #100.) 
 105 (See Def. Resp. at 14-15.) 
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The Court will now more fully explain its reasoning 
which led to its conclusion. 

 The question before the Court is whether the 
conditions placed on Plaintiff ’s parole represent a 
“dramatic departure” from Plaintiff ’s sentence for his 
conviction of Debit Card Abuse (Habitual).106 Plaintiff 
complains of the imposition of three conditions on his 
parole: (1) he was required to enroll sex offender treat-
ment program; (2) he was prohibited from having any 
relationship with anyone who has a minor child; and 
(3) he was prohibited from using a computer. As 
explained below, each of these three conditions 
severely infringe on Plaintiff ’s liberty and represent 
a dramatic departure from his sentence, particularly 
when the Court considers that Plaintiff ’s situation is 
complicated by three unique characteristics: (1) Plain-
tiff was a minor at the time he committed a sex 
offense; (2) Plaintiff committed the sex offense thirty 
years ago; (3) the condition was imposed on Plaintiff 
when he was on parole for an offense that was not a 
sex offense. 

 
1. Conditions on Parole 

a. Sex Offender Treatment Program 

 As a condition of his parole, Plaintiff is required 
to participate in a sex offender treatment pro- 
gram. Plaintiff has attended over 300 treatment and 

 
 106 Coleman I, 395 F.3d at 221. 
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counseling sessions.107 Plaintiff has undergone testing 
through a penile plethysmograph.108 Plaintiff ’s treat-
ing doctor described the penile plethysmograph as 
follows: 

Currently the two most common procedures 
for observing penile responsiveness are the 
measure of penile circumference through the 
use of the mercury in rubber gauge (Fisher, 
Gross, & Zuch, 1965) and the measure of 
penile volume through the use of the volu-
metric plethysmograph (Freund, 1963). Stud-
ies indicate that significant changes in penile 
circumference or volume during the presen-
tation of sexual stimuli may be suggestive of 
individual patterns of sexual arousal.109 

 The Fifth Circuit discussed Texas’ sex offender 
treatment program in Coleman I and held that “due 
to its highly invasive nature, Texas’s sex offender 
therapy program is ‘qualitatively different’ from other 
conditions which may attend an inmate’s release.”110 
The treatment is “confrontational” and “confidentiality 

 
 107 (Ex. D. Resp. at 85.) 
 108 (Ex. D. Resp. at 87.) 
 109 (Id.) 
 110 Coleman I, 395 F.3d at 223 (quoting Morrissey, 408 U.S. 
at 478). The Fifth Circuit noted that it was “unclear exactly 
what procedures Coleman would be subjected to during his 
course of treatment.” Id. at 223, n. 28. Here, there is no uncer-
tainty or lack of clarity regarding Plaintiff ’s treatment. 
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is not maintained.”111 It involves “interventions with 
psychopharmacological agents, polygraph exams to 
determine sexual history, and the use of penile 
plethysmographs to modify deviant sexual arousal 
and enhance appropriate sexual arousal.”112 The Ninth 
Circuit, relying on Coleman I, overturned a district 
court imposition of penile plethysmographs as a con-
dition of an offender’s supervised release.113 The Ninth 
Circuit described penile plethysmographs in more 
detail than Defendants: 

Prior to beginning the test, the subject is 
typically given instructions about what the 
procedure entails. He is then asked to place 
the device on his penis and is instructed 
to become fully aroused, either via self-
stimulation or by the presentation of so-
called “warm-up stimuli,” in order to derive a 
baseline against which to compare later 
erectile measurements. After the individual 
returns to a state of detumescence, he is 
presented with various erotic and non-erotic 
stimuli. He is instructed to let himself be-
come aroused in response to any of the mate-
rials that he finds sexually exciting. These 
stimuli come in one of three modalities – 
slides, film/videoclips, and auditory vignettes 

 
 111 Coleman I,395 F.3d at 224 (quoting the website of Texas’ 
Council on Sex Offender Treatment). The Court notes that this 
website is no longer publically available. 
 112 Id (internal quotations omitted). 
 113 United States v. Weber, 451 F.3d 552, 564 (9th Cir. 2006). 



App. 53 

– though in some cases different types of 
stimuli are presented simultaneously. The 
materials depict individuals of different ages 
and genders – in some cases even possessing 
different anatomical features – and portray 
sexual scenarios involving varying degrees of 
coercion. The stimuli may be presented for 
periods of varying length – from mere sec-
onds to four minutes or longer. 

Changes in penile dimension are recorded 
after the presentation of each stimulus. . . .114 

 Without doubt, the testing is physically intrusive. 
Further, the test is also mentally intrusive, because 
it requires extended analysis and “probing of [an 
offender’s] innermost thoughts.”115 

 All of this underscores the severity of the con-
dition placed on Plaintiff ’s parole. The Court is 

 
 114 Weber, 451 F.3d at 562 (quoting Jason R. Odeshoo, Of 
Penology and Perversity: The Use of Penile Plethysmography on 
Convicted Child Sex Offenders, 14 TEMP. POL. & CIV. RTS. L. 
REV. 1, 2 (2004)). The Ninth Circuit also noted the accuracy and 
reliability of penile plethysmograph are in doubt for various 
reasons. “A predominant concern with plethysmograph testing it 
its susceptibility to manipulation or faking.” Weber, 451 F.3d at 
564. “Plethysmograph testing has also been sharply criticized as 
lacking uniform administration and scoring guidelines.” Id. 
(internal quotations omitted). Further, “[c]ourts have uniformly 
declared that the results of such tests are inadmissible as evi-
dence because there are no accepted standards for this test in 
the scientific community.” Id. at 565 n. 15 (internal quotations 
omitted) (listing cases and studies). 
 115 Id. at 562-63. 
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persuaded that this severe and intrusive condition on 
Plaintiff ’s parole constitutes a “dramatic departure” 
from his sentence for debit card abuse. While his 
sentence was enhanced by his previous sex offense, 
Plaintiff committed his sex offense as a minor, almost 
thirty years ago, and is currently on parole for an 
unrelated offense. As the Court explains below, these 
three factors support the Court’s conclusion that sex 
offender treatment constitutes a dramatic departure 
from the typical consequences of Plaintiff ’s conviction. 

 
i. Minor at the Time of the Sex 

Offense 

 It is undisputed that at the time he committed a 
sex offense, Plaintiff was a minor, fifteen years old. 

 Twenty years ago, a plurality of the United 
States Supreme Court discussed the legal culpability 
of a fifteen-year old, who had been sentenced to death 
because he assisted in committing a heinous mur-
der.116 Invalidating the death penalty for those fifteen 
and under, the Court in Thompson reasoned that 
“less culpability should attach to a crime committed 
by a juvenile than to a comparable crime committed 
by an adult.”117 A teenager is less culpable than an 
adult because: 

 
 116 Thompson v. Oklahoma, 487 U.S. 815, 819, 108 S. Ct. 
2687 (1988). 
 117 Id. at 835. 
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Inexperience, less education, and less intelli-
gence make the teenager less able to evalu-
ate the consequences of his or her conduct 
while at the same time he or she is much 
more apt to be motivated by mere emotion or 
peer pressure than is an adult. The reasons 
why juveniles are not trusted with the 
privileges and responsibilities of an adult 
also explain why their irresponsible conduct 
is not as morally reprehensible as that of an 
adult.118 

 Seventeen years later, a majority of the Supreme 
Court expanded that holding and invalidated the 
death penalty for those eighteen and under at the 
time of the crime in Roper v. Simmons.119 The Court 
in Roper explained three reasons that a person under 
eighteen is not as culpable as an adult. 

 First, juveniles lack the maturity of adults and 
are not able to consider the impact of their deci-
sions.120 “[A]s any parent knows and as the scientific 
and sociological studies” confirm “a lack of maturity 
and an underdeveloped sense of responsibility are 
found in youth more often than in adults and are more 
understandable among the young. These qualities 
often result in impetuous and ill-considered actions 
and decisions.”121 

 
 118 Id. 
 119 543 U.S. 551, 125 S. Ct. 1183 (2005). 
 120 543 U.S. 551, 125 S. Ct. 1183 (2005). 
 121 Id. (internal quotations and citations omitted). 
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 Second, juveniles are less in control of their en-
vironment and are “more vulnerable or susceptible to 
negative influences and outside influences.”122 “[Y]outh 
is more than a chronological fact. It is a time and con-
dition of life when a person may be most susceptible 
to influence and to psychological damage.”123 

 Third, the “character of a juvenile is not as well 
formed as that of an adult. The personality traits of 
juveniles are more transitory, less fixed.”124 “The reali-
ty that juveniles still struggle to define their identity 
means it is less supportable to conclude that even a 
heinous crime committed by a juvenile is evidence of 
irretrievably depraved character.”125 

 While the cases discussed above address the death 
penalty for juveniles, the reasoning applies with equal 
force to juveniles who are convicted of sex crimes. 
“[T]his society has long recognized the special status 
of juveniles.”126 Plaintiff ’s status as a minor at the 
time he committed the sex offense supports the Court’s 
finding that the conditions imposed on Plaintiff con-
stitute a dramatic departure from his sentence. 

 

 
 122 Id. 
 123 Id. (quoting Eddings v. Oklahoma, 455 U.S. 104, 115, 102 
S. Ct. 869 (1982)). 
 124 Id. at 570. 
 125 Id. 
 126 Wilson v. State, No. 05-94-00748-CR, at *11 (Tex. App.-
Dallas Aug. 27, 1996, no writ) (not designated for publication). 
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ii. Plaintiff Committed the Sex 
Offense Thirty Years Ago 

 It is also undisputed that the only sex offense 
that Plaintiff has ever been convicted of took place 
thirty years ago, in 1978. 

 Federal law embraces the proposition that even-
tually a conviction is so old that it is no longer 
appropriate to consider in certain situations. For 
example, the federal sentencing guidelines require 
lengthening a sentence if the person has past crim-
inal convictions.127 However, if the previous convic-
tions occurred fifteen or more years before the current 
conviction, then the guidelines prohibit a judge from 
considering the previous offenses when determining 
the sentence for the current conviction.128 

 Similarly, the Federal Rules of Evidence prohibit 
the introduction of crimes ten or more years old to 
attack a witness’s character for truthfulness.129 The 
Texas Rules of Evidence contain a similar provision.130 
As the Federal 1972 Proposed Rules note, “practical 
considerations of fairness and relevancy demand that 
some boundary be recognized.”131 

 
 127 United States Sentencing Commission, Guidelines Man-
ual, §4A1.1 (Nov. 2008). 
 128 Id. at §4A1.2(e)(3). 
 129 FRE 609(b). 
 130 TEX. R. EVID. 609(b). 
 131 1972 Proposed Rules, Note to Subdivision (b) of Federal 
Rule of Evidence 609. 
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 This Court agrees that some boundary must be 
recognized. Extraordinarily old convictions, by their 
nature, are less relevant to the determinations made 
by the TBPP – how to best rehabilitate the offender 
and protect the community – than those that occurred 
more recently. Plaintiff has a greater liberty interest 
regarding the imposition of sex offender conditions 
when the sex offense took place thirty years ago, than 
if the sex offense had occurred more recently. The fact 
that Plaintiff ’s sex offense occurred thirty years ago 
underscores the Court’s determination that the 
imposition of these conditions on his parole constitute 
a dramatic departure from his sentence. 

 
iii. Special Condition X Imposed 

on Plaintiff for an Unrelated 
Offense 

 It is undisputed that Plaintiff completed his 
sentence for his sex offense. Special condition X was 
imposed on Plaintiff ’s parole for a conviction of Debit 
Card Abuse (Habitual) that was merely enhanced by 
his previous sex offense. There is no connection 
between the crime committed by Plaintiff – debit care 
abuse – and the conditions imposed on his parole for 
that crime-sex offender treatment. This lack of 
connection supports the Court’s determination that 
the imposition of special condition X on his parole 
constitute a dramatic departure from his sentence. 
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b. Prohibition on Relationship 

 As a condition of his parole, Plaintiff is pro-
hibited from having any relationship, platonic or 
romantic, with any person who has a minor child, 
without prior written authorization from his parole 
officer. 

 The First Amendment of the United States 
Constitution protects the right of individuals to “enter 
into intimate relationships, including the union of 
marriage, and to maintain other close familial rela-
tionships.”132 “The right of private association protects 
the choice of individuals and organizations ‘to enter 
into and maintain certain intimate and human rela-
tionships . . . against undue intrusion by the [s]tate.’ ”133 
This protection is not limited to family relationships, 
but applies to “deep attachments” that are “distinc-
tively personal.”134 

 Moreover, the Fourteenth Amendment protects 
the right to personal activities that are deeply rooted 
in our history and fundamental to our concept of 
liberty.135 One of those protected personal decisions is 

 
 132 Swanson v. City of Bruce, 105 Fed. Appx. 540, 542 (5th 
Cir. 2004). 
 133 Louisiana Debating & Literary Ass’n v. City of New 
Orleans, 42 F.3d 1483, 1493 (5th Cir. 1995) (quoting Roberts v. 
United States Jaycees, 468 U.S. 609, 617-18, 104 S. Ct. 3244 
(1984)). 
 134 Wallace v. Texas Tech. Univ., 80 F.3d 1042, 1051-52 (5th 
Cir. 1996). 
 135 Washington v. Glucksberg, 521 U.S. 702, 727, 117 S. Ct. 
2302 (1997). 
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the freedom to marry.136 This right also includes the 
ability to make decisions regarding personal, consen-
sual sexual relationships.137 

 By prohibiting Plaintiff from forming any rela-
tionship, platonic or romantic, with any person who 
has a minor child, without prior, written authoriza-
tion from his parole officer, Defendants impose a 
severe restriction on a fundamental interest guaran-
teed by the United States Constitution. This consti-
tutes a dramatic departure from his conviction of 
debit card abuse for the same three reasons discussed 
above. The Court emphasizes that Plaintiff is not chal-
lenging the condition itself, but rather, the process 
Defendants used to deprive him of this liberty. 

 
c. Prohibition on Computer Use 

 As a condition of his parole, Plaintiff is pro-
hibited from using or owning a computer without 
prior written authorization from his parole officer. 

 Courts have held that prohibiting internet use, 
which generally occurs from a computer,138 is “the early 

 
 136 See id. at 727, n.19 (citing Loving v. Virginia, 388 U.S. 1, 
12, 87 S. Ct. 1817 (1967) (“The freedom to marry has long been 
recognized as one of the vital personal rights essential to the 
orderly pursuit of happiness.”) and Turner v. Safley, 482 U.S. 78, 
95-96, 107 S. Ct. 2254 (1987) (A “constitutionally protected 
marital relationship” exists even “in the prison context”)). 
 137 Lawrence v. Texas, 539 U.S. 558, 567, 123 S. Ct. 2472 
(2003). 
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21st century equivalent of forbidding all telephone 
calls, or all newspapers.”139 Plaintiff faces not just a 
restriction on his internet use, but also a ban from 
using a computer for any purpose. If Plaintiff wished 
to type a letter or edit his resume on a computer, he 
would need written authorization from his parole 
officer. 

 Given that Plaintiff has never used a computer to 
commit a crime, this condition is a dramatic depar-
ture from his sentence.140 This sweeping and drastic 
restriction on personal liberty stands in stark con-
trast to decisions of courts permitting internet use for 
people convicted of keeping child pornography on 
their computer.141 

 The Court finds that prohibiting Plaintiff from 
owning or using a computer without prior, written 
authorization is a dramatic departure from Plaintiff ’s 
sentence. Again, the Court emphasizes that Plaintiff 

 
 138 The Court notes that an increasing number of phones 
offer internet connectivity. Therefore, if by restricting Plaintiff ’s 
access to a computer, the state was attempting to limit his 
access to the internet, it may not be successful. 
 139 United States v. Holm, 326 F.3d 872, 879 (7th Cir. 2003). 
 140 Cf. United States v. Paul, 274 F.3d 155, 168 (5th Cir. 
2001) (upholding imposition of computer and internet ban when 
person on release relied on a computer to commit crimes) and 
United States v. Buchanan, 485 F.3d 274, 287-88 (5th Cir. 2007) 
(same). 
 141 Holm, 326 F.3d at 879; United States v. Freeman, 316 
F.3d 386, 391-92 (3d. Cir. 2003); United States v. Sofsky, 287 
F.3d 122, 126-128 (2d Cir. 2002). 
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is not challenging the condition itself, but rather, the 
process Defendants used to deprive him of this 
liberty. 

 
3. Conclusion-Liberty Interest Exists 

 In accordance with the analysis above, and the 
prior decision in this case, the Court concludes that 
Plaintiff has a constitutionally protected liberty in-
terest regarding the imposition of these conditions on 
his parole. 

 
B. Sufficiency of Process 

 Upon finding that Plaintiff had a liberty interest 
regarding the imposition of certain sex offender con-
ditions on his parole, the Court must then determine 
whether he was afforded sufficient process before the 
conditions were imposed.142 

 Plaintiff was afforded no process before the pa-
role panel imposed special condition X on his parole. 
The Court’s review of TBPP policies and procedures 
reveals that no process is required before imposition 
of special condition X on offenders such as Plaintiff. 
A former TBPP official testified that non-Coleman 
cases, like Plaintiff, would not be entitled to any 
process before special condition X was imposed. 

 
 142 Wilkinson, 545 U.S. at 224. 
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 Defendants admit that, “Plaintiff ’s parole was 
amended to include special condition X.”143 Further, 
when Defendants moved for summary judgment, they 
moved on the basis that Plaintiff did not have a 
liberty interest, not that they provided him with any 
process.144 

 Defendants, in their response to this motion, now 
attempt to claim that they provided Plaintiff with 
some process before imposing special condition X. In 
1989, when Plaintiff pled guilty to debit card abuse 
enhanced with his prior sex offense, he was notified 
that he would be placed upon “Specialized Sex 
Offender Caseload.”145 Also, Plaintiff had a parole 
revocation hearing in 1998.146 Defendants claim that 
these two incidents constituted sufficient process to 
permit them to impose sex offender conditions on his 
parole in 2005.147 

 The Court disagrees. Neither of these instances 
would give Plaintiff notice that special condition X 
may be placed on his parole. Special condition X 
would not be developed until 2003, fourteen years 
after Plaintiff ’s guilty plea and five years after his 
parole revocation hearing. Simply classifying some-
one as a sex offender does not provide the person with 

 
 143 (D. Resp. at 8.) 
 144 (See D. MSJ at 8-13.) 
 145 (Ex. D. Resp. at 29.) 
 146 (D. Resp. at 28.) 
 147 (D. Resp. at 28.) 
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any notice that their parole conditions would be 
radically changed at any later date. Certainly, De-
fendants cannot argue that Plaintiff was afforded the 
opportunity to challenge the imposition of special 
condition X at these proceedings, years before special 
condition X was even developed. 

 Defendants also claim that they provided Plain-
tiff with sufficient process through his 2004-2005 
review for parole.148 During his parole review, Plaintiff 
was interviewed by an institutional parole officer.149 
However, there is no indication that this officer noti-
fied Plaintiff that special condition X may be imposed 
on him at the time of his parole. Nor is there any 
indication that Plaintiff was allowed to review the 
documents that formed the basis of the institutional 
parole officer’s report or was given the opportunity to 
challenge the report or explain why he did not feel 
special condition X was appropriate. Indeed, there is 
not a single mention of special condition X in the 
officer’s report. Accordingly, the Court determines 
this was not sufficient process. 

 
C. Grant Summary Judgment 

 Plaintiff has proven that he had a liberty interest 
and that he was not afforded sufficient process. There 
are no disputed questions of material fact. Accordingly, 

 
 148 (D. Resp. at 28-29.) 
 149 (Ex. D. Resp. at 32-39.) 
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Plaintiff is entitled to summary judgment on his 
claim of a violation of due process and Plaintiff ’s 
motion for summary judgement is granted. 

 
D. Declaratory Relief 

 Plaintiff requests that the Court declare that the 
Defendants’ Parole Division Policy and Operation Pro-
cedure (PD/POP) 3.6.2 unconstitutional in its appli-
cation against him. In light of the Court’s analysis 
above, the Court declares, pursuant to its authority 
under 28 U.S.C. § 2201, that PD/POP 3.6.2 was un-
constitutional as applied to Plaintiff. The Court has 
not considered, and the Plaintiff has not requested 
that the Court consider, the question of whether the 
policy is facially unconstitutional. To the limited ex-
tent provided above, Plaintiff ’s motion for summary 
judgment is granted. 

 
E. Injunctive Relief 

 In light of the Court’s analysis above, the con-
ditions complained of by Plaintiff were placed on 
his parole unconstitutionally. Accordingly, the Court 
orders their removal. 

 Plaintiff also requests extensive injunctive relief 
including an order from the Court detailing the exact 
process that must be used should the state wish to 
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impose any conditions.150 The Court declines to grant 
such broad relief. 

 Instead, the Court defers to Defendants to enact 
sufficient process for Plaintiff, should they choose to 
request the complained of conditions again. Defen-
dants have not attempted to craft proper procedure 
because Defendants have operated under the assump-
tion that Plaintiff has no liberty interest that would 
mandate any procedure. Given this decision, Defen-
dants are now aware that if they wish to impose these 
three complained of conditions on Plaintiff ’s parole, 
they must afford him sufficient procedure. The deter-
mination of what constitutes the proper procedure is 
a flexible, fact-specific determination, without rigid 
rules.151 Defendants represent the administrative 
agency that sets parole conditions, therefore, they are 
in the best position to craft a procedure to protect 
Plaintiff ’s liberty interests. 

 Nevertheless, the Court offers Defendants a few 
recommendations. Any procedure must balance the 
three factor framework set out by Mathews v. 
Eldridge.152 Defendants must consider: 

 
 150 (See Proposed Order, attached to Pl. Mtn. for SJ.) 
 151 Id. (citing Morrissey, 408 U.S. at 481 and Mathews, 424 
U.S. 319.) 
 152 424 U.S. 319, 96 S. Ct. 893 (1976). See also, Wilkinson, 
545 U.S. at 224-230, (applying the three factor Mathews frame-
work). 
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First, the private interest that will be af-
fected by the official action; second, the risk 
of an erroneous deprivation of such interest 
through the procedures used, and the proba-
ble value, if any, of additional or substitute 
procedural safeguards; and finally, the Gov-
ernment’s interest, including the function 
involved and the fiscal and administrative 
burdens that the additional or substitute 
procedural requirement would entail.153 

 As explained above, the conditions complained of 
by Plaintiff infringe on areas of his life where he has 
a significant private interest. Any procedures devel-
oped must ensure that these interests are protected.154 
Second, Defendants must craft a procedure that alle-
viates the risk of erroneous deprivation.155 Finally, the 
procedure must recognize the government’s interest.156 
While “sex offenders are a serious threat to the na-
tion,”157 there are procedures that Defendants can 
develop to defend against this threat. Contrary to the 
dramatic and oppressive burden described in the affi-
davits attached to Defendants’ response,158 the Court 
anticipates that any administrative burden is likely 
to be minimal since it will apply only to Plaintiff. 

 
 153 Mathews, 424 U.S. at 335. 
 154 Id.; Wilkinson, 545 U.S. at 225. 
 155 Id. 
 156 Mathews, 424 U.S. at 335; Wilkinson, 545 U.S. at 227. 
 157 Doe, 538 U.S. at 4. 
 158 (See D. Resp. at 31-39.) 
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 In developing a process, the Court encourages 
Defendants to consider the following aspects of what 
constitutes proper procedure. First, notification prior 
to any deprivation is the central requirement of 
procedural due process.159 Second, an opportunity to 
respond is an “important procedural mechanism[ ]  for 
purposes of avoiding erroneous deprivations.”160 Third, 
describing the reasoning that supports an action 
helps prevent singling out an individual “for insuf-
ficient reason.”161 The Court offers these merely as 
examples of what courts consider important proce-
dural considerations. 

 If Defendants impose the conditions on Plaintiff 
again, Plaintiff has the opportunity to challenge the 
procedure used to impose those conditions. However, 
that question is not before the Court today and it 
would be improper for the Court to act on it. To specu-
late on the constitutionality of what process the state 
might use if it happens to request these conditions 

 
 159 Wilkinson, 545 U.S. at 226 (quoting Fuentes, 407 U.S. at 
80 and Baldwin, 68 U.S. 223.) See also, Ex parte Campbell, AP-
75,838, (Tex. Crim. App. Oct. 15, 2008), http://www.cca.courts. 
state.tx.us/opinions/HTMLopinionInfo.asp?OpinionID=17511, text 
following n. 61 (due process requires notice). 
 160 Wilkinson, 545 U.S. at 226. See also, Ex parte Campbell, 
supra note 162, text following n. 61 (due process requires 
opportunity to respond and submit information). 
 161 See Wilkinson, 545 U.S. at 226 (requiring officials to 
explain why they request a review and allowing inmate to 
respond “safeguards against the inmate’s being mistaken for 
another or singled out for insufficient reason.”) 
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again goes far beyond this Court’s power to decide the 
actual controversy presented to it.162 

 To the extent discussed above, Plaintiff ’s motion 
for summary judgment is granted in part and denied 
in part. 

 
VI. OBJECTIONS DISMISSED 

 Defendants raise evidentiary objections to two 
studies cited by Plaintiff.163 The Court does not rely on 
either of these pieces of evidence to reach its con-
clusions. Accordingly, the Court dismisses the objec-
tions as moot. 

 
VII. CONCLUSION 

 In accordance with the discussion above, Plain-
tiff ’s Motion for Summary Judgment, Clerk’s Dkt. 
#105, is GRANTED IN PART and DENIED IN 
PART. 

 Evidentiary objections raised by Defendants in 
Defendants’ Response to Plaintiff ’s Motion for Sum-
mary Judgment (Clerk’s Dkt. #108) are DISMISSED. 

 
 162 See, e.g., Miss. State Democratic Party v. Barbour, 529 
F.3d 538 (5th Cir. 2008) (district court erred when it acted on a 
case that was “too remote and abstract an inquiry for the proper 
exercise of the judicial function,” instead, should wait for a 
justiciable case or controversy) 
 163 (D. MSJ at 11-12.) 



App. 70 

 The Court FURTHER ORDERS the following 
conditions REMOVED from Plaintiff ’s parole: 

Enroll in and participate in a treatment 
program for sex offenders as directed by the 
supervising Parole Officer. Offenders serving 
a sentence for an offense as defined in 
508.187(a), against a victim who is under 17, 
shall receive psychological counseling until 
such time as the treatment provider, in con-
junction with the Parole Division, determines 
that it is no longer required. The Parole 
Division will submit a recommendation to 
withdraw the requirement to attend psycho-
logical counseling to the appropriate Board 
panel in those instances where such action is 
deemed appropriate.164 

*    *    * 

I shall not become involved in a dating, 
marriage or platonic relationship with any 
person who has children 17 years of age or 
younger unless approved in writing by my 
supervising Parole Officer.165 

*    *    * 

I shall not own, maintain or operate com-
puter equipment without a declared purpose 
and the written authorization of my super-
vising Parole Officer. If authorization is 
granted, I shall submit to a search of the 

 
 164 (Ex. D. MSJ at 38.) 
 165 (Ex. D. MSJ at 40.) 
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computer hardware, software, files, and peri-
pherals by any TDCJ parole or law enforce-
ment official. I shall allow the supervising 
officer to install a specified computer pro-
gram designed to track computer activity.166 

 An Order entering Final Judgment will follow. 

 SIGNED this 12th day of December 2008. 

 /s/ Robert Pitman 
  ROBERT PITMAN 

UNITED STATES 
MAGISTRATE JUDGE 
Presiding under 28 U.S.C. § 636(c)

 

 
 166 (Id.) 

 


