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PETITIONER’S REPLY BRIEF ON PETITION 
FOR A WRIT OF CERTIORARI 

I. Respondents’ Assertion that the Fifth 
Circuit’s Decision Below is Consistent 
with the Procedural Due Process Analysis 
Applied by this Court in Vitek v. Jones, 
445 U.S. 480 (1980), is Plainly in Error. 

 The Respondents in their Brief in Opposition 
assert that the Fifth Circuit’s decision below is entire-
ly consistent with the procedural due process analysis 
applied by the Supreme Court in Vitek v. Jones, 445 
U.S. 480 (1980).1 Such an assertion is obviously in 
error and, as applied in this case, provides yet anoth-
er reason why review by this Court is warranted.  

 The so-called “stigma plus” element requisite to 
successfully claiming a protected liberty interest in 
the “sex offender” context, as originally adopted by 
the Fifth Circuit in Coleman v. Dretke, 395 F.3d 216 
(5th Cir. 2004), derives from the Supreme Court’s 
decision in Vitek v. Jones.2 The issue presented in 
Vitek v. Jones was whether an incarcerated prisoner 
convicted for robbery was entitled to procedural due 
process before being transferred involuntarily to a 
state mental hospital for treatment of a mental 
disease or defect.3 Speaking to the nature of the 

 
 1 Resp.Br.Opp’n, 13 and 15-16. 
 2 Coleman v. Dretke, supra, 395 F.2d at 223 n. 27. 
 3 Vitek v. Jones, supra, 445 U.S. at 482. 
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liberty interest recognized there, the Supreme Court 
in Vitek v. Jones explained: 

The loss of liberty produced by an involun-
tary commitment is more than a loss of free-
dom from confinement. It is indisputable 
that commitment to a mental hospital can 
engender adverse social consequences to the 
individual and that whether we label this 
phenomena ‘stigma’ or choose to call it some-
thing else . . . we recognize that it can occur 
and that it can have a very significant im-
pact on the individual. Also, among the his-
toric liberties protected by the Due Process 
Clause is the right to be free from, and to ob-
tain judicial relief for, unjustified intrusions 
on personal security.4 

 Under Respondents’ flawed reasoning (which has 
now been approved by the Fifth Circuit below), the 
prisoner in Vitek v. Jones would not have been enti-
tled to any form of procedural due process before his 
involuntary commitment to a mental institution, 
while serving a sentence for “robbery,” if he had been 
judicially found to manifest a “mental disease or 
defect” on a single occasion more than 30 years earli-
er. Such an argument by Respondents bears no 
relationship to the import of the decision in Vitek v. 
Jones, and should be rejected. 

 

 
 4 Vitek v. Jones, supra, 445 U.S. at 492 (internal citations 
and quotation marks omitted). 
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II. There is No Dispute that Petitioner was 
Afforded No Procedural Due Process What-
soever before the Identified Sex Offender 
Conditions of Parole were Imposed. 

 The Respondents concede that their discretionary 
decision to impose “sex offender” conditions of parole 
“is not dependent” on any factual finding, including 
whether Petitioner presently poses, or has ever posed, 
any threat to the community by reason of a lack of 
sexual control.5 Furthermore, Respondents do not 
dispute the District Court’s finding that Petitioner 
was afforded no procedural due process whatsoever 
before “sex offender” conditions were imposed, several 
months after Petitioner’s release from confinement, 
as an amendment to his parole certificate.6 

 Incongruously with their position that the discre-
tionary decision to impose “sex offender” conditions as 
part of Petitioner’s parole was “not dependent” on any 
finding about whether Petitioner poses (or has ever 
posed) any threat to the community by reason of a 
lack of sexual control; Respondents’ gratuitously 
include several assertions of fact in their Brief in 

 
 5 Resp.Br.Opp’n, 17-18 n. 6. 
 6 Pet.App., 62-63. The post-release deprivation of liberty 
without due process in Petitioner’s case occurred “several 
months” after he was released on parole, and is thus distin-
guishable from Greenholz v. Inmates of the Neb. Penal & Corr. 
Complex, 442 U.S. 1 (1979), wherein a prisoner unsuccessfully 
claimed a protected interest in the possibility of liberty prior to 
his release.  
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Opposition.7 The dubious documentary evidence upon 
which Respondents rely to support these assertions, 
as the District Court found, was apparently neither 
presented to the parole officials who imposed sex 
offender conditions on Petitioner’s parole, nor provid-
ed to Petitioner until this litigation commenced, years 
after the conditions were imposed.8 Moreover, and 
notwithstanding Respondents’ contention to the 
contrary,9 prior to the District Court’s decision in 
Graham v. Owens,10 Respondents consistently con-
strued Texas law to strictly prohibit disclosure of a 
parolee’s “sex offender evaluation” to the parolee 
himself, all the while ensuring that such evaluations 
would be considered as the basis for imposing sex 
offender conditions of parole.11 While Petitioner 
agrees with Respondents that the contents of the sex 
offender evaluation (to which he was denied access) 
are not relevant to the issues presented by this  

 
 7 Resp.Br.Opp’n, 6-7, 19. 
 8 Pet.App., 32 n. 15; Pet.App. 64 (“Nor is there any indica-
tion that P[etitioner] was allowed to review the documents.”).  
 9 Resp.Br.Opp’n, 3 n. 2 (“Texas law allows disclosure of a 
patient’s treatment records . . . to the patient”). 
 10 No. 1:08-cv-006-SS (W.D.Tex.). 
 11 See, Graham v. Owens, supra, No. 1:08-cv-006-SS; Order 
Finding Procedural Due Process Violation, 3 (Doc. 156) 
(W.D.Tex. Aug. 6, 2009) (condemning Respondents’ refusal to 
disclose sex offender evaluations to Texas parolees prior to 
imposition of sex offender conditions); see also, Meza v. Living-
ston, 607 F.3d 392, 397 (5th Cir. 2010) (“Neither the parolee nor 
any attorney he retains is allowed to see the packet.”). 
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Petition,12 he vehemently disputes the assertions of 
fact contained in the sex offender evaluation, as 
quoted by Respondents in their Brief in Opposition.  

 
III. The Fifth Circuit’s Decision Below, Which 

Concludes that Persons Once Convicted 
of a Sex Offense Forever After Hold No 
Constitutionally Protected Liberty Inter-
ests, Will Have Radical and Far-Reaching 
Consequences which Compel Further Re-
view by this Court. 

 Perhaps the most disturbing aspect of the Fifth 
Circuit’s decision below is that it does not rely on a 
premise that parolees possess a diminished expecta-
tion of liberty, but rather on the legal conclusion that 
persons once convicted a sexual offense, no matter 
how temporally remote, forever after hold no consti-
tutional protected liberty interests, not even the right 
to marry. As written, the Fifth Circuit’s decision is not 
limited in application to persons who are on parole, 
but would also apply to persons who have discharged 
their sentences or who have completed their terms of 
parole. 

 Thousands of Texas parolees are presently being 
subjected to the sort of deprivations of liberty without 

 
 12 Resp.Br.Opp’n, 19 (“the question of whether [Petitioner] 
was entitled to additional process before the Board does not turn 
on [Petitioner’s] history following his 1979 sex-offense convic-
tion”). 
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due process described in this proceeding. While this 
should be reason enough to warrant review by this 
Court, still broader and more egregious consequences 
will assuredly result from a decision by this Court’s 
not to intervene.  

 The legal notion that “sex offenders,” unlike 
virtually all other criminal offenders, should never be 
viewed as having “paid their debt to society,” is one 
that has acquired widespread but often irrational 
acceptance. Whatever the statistical merit of the 
conclusion that sex offenders “are much more likely 
than any other type of offender to be re-arrested for a 
new rape or sexual assault”;13 the term “sex offender,” 
and the category of persons who have had their 
constitutional liberties extinguished by a prior con-
viction for a “sex offense,” now includes persons who 
undoubtedly have never posed any sexual threat to 
society. Among these are minor teenagers who have 
engaged in consensual sex with one another while in 
high school; and adults who have engaged in sexual 
activity with another person, later determined to be 
under the age of seventeen, while acting under an 

 
 13 U.S. Dept. of Justice, Bureau of Justice Statistics, Sex 
Offenses and Offenders 27 (1997); U.S. Dept. of Justice, Bureau 
of Justice Statistics, Recidivism of Prisoners Released in 1983, p. 
6 (1997); quoted (and apparently accepted as undisputed fact) in 
McKune v. Lile, 536 U.S. 24, 33 (2002). Numerous studies 
performed by social scientists and criminologists have brought 
the conclusion reached by the Department of Justice on this 
point into question. See, e.g., Lave, Inevitable Recidivism: The 
Origin and Centrality of an Urban Legend, 34 INT’L. J. OF L. & 
PSYCHIATRY, 186-194 (2011). 
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objectively reasonable (but mistaken) belief that their 
consort was of legal age.14 Under numerous Texas 
municipal ordinances these persons, who are deemed 
no longer to hold any constitutional liberties as the 
result of such a conviction alone (as found by the 
Fifth Circuit below), are effectively banished from 
incorporated areas of entire cities and counties, 
sometimes for the remainder of their natural lives.15 
As with Respondents’ policy, the question of whether 
such persons individually pose any threat to the 
community by reason of a lack of sexual control does 
not enter the equation. 

---------------------------------  --------------------------------- 
 

 
 14 Under Texas law it is irrelevant, either as an element of 
the offense or as an affirmative defense, whether a person, 
accused of having consensual sexual relations with another 
under the age of seventeen, reasonably but mistakenly believed 
the minor to be of legal age. Johnson v. State, 967 S.W.2d 848, 
849 (Tex.Crim.App. 1998) (“the State is not required to show 
that [a defendant] knew the victim to be younger than 17 years 
of age” when “the sexual assault of a child, such as rape of a 
child or indecency with a child” is alleged.). 
 15 Comment, Not in My Backyard: The Implications of Sex 
Offender Residency Ordinances in Texas and Beyond, 41 
TEX.TECH.L.REV. 1235 (Summer 2009); Logan, Constitutional 
Collectivism and Ex-Offender Residence Exclusion Laws, 92 
IOWA L.REV. 1, 19 (November 2006) (“state and local politicians 
are refreshingly unabashed in identifying their ultimate desire: 
to purge their domains of ex-offenders.”). These local residency 
restriction ordinances generally apply to persons who are 
required to register as sex offenders under State law. Under 
Texas law, Petitioner, even after discharge from parole, will be 
required to register as a sex offender for life.  
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CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 
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