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i 

 
QUESTION PRESENTED 

 
Whether either the dormant Commerce Clause or the 
Submerged Lands Act bars California from regulating 
the fuel used by ocean-going vessels between three 
and twenty-four miles from its coastline where 80% 
of the State’s population is exposed to the harmful 
effects of air pollution emitted from those vessels; 
there is no dispute concerning the State’s authority to 
regulate fuel use within a three-mile coastal zone; 
and there is no evidence that extending the regula-
tory limit to twenty-four miles impedes interstate or 
international commerce. 

 



ii 

 
CORPORATE DISCLOSURE STATEMENT 

 
The Natural Resources Defense Council, Inc. and 
Coalition for Clean Air, Inc. are both nonprofit corpo-
rations which do not issue stock and which are not 
subsidiaries or affiliates of any publicly owned corpo-
rations. 
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STATEMENT 

 Respondent James Goldstene, the Executive Of-
ficer of the California Air Resources Board (“Board”), 
adopts the statements of facts from the opinion of the 
Ninth Circuit Court of Appeals, authored by The 
Honorable Robert E. Cowen, Senior United States 
Circuit Judge for the Third Circuit, sitting by desig-
nation. That opinion affirmed the district court’s rul-
ing, which denied the motion for summary judgment 
of Petitioner Pacific Merchant Shipping Association 
(“PMSA”).  

 Here, the Board discusses certain facts in order 
to highlight a few important points and to correct or 
clarify misstatements in the briefs of Petitioner and 
amici Maritime Law Association of the United States 
(“MLA”) and World Shipping Council, et al. (“WSC”): 

 1. Data from 2006 indicates that, as a base- 
line, ocean-going vessels traveling within twenty-four 
miles of California’s coast generated, per day, 15 tons 
of diesel particulate matter (“PM”), 157 tons of nitro-
gen oxides (“NOx”), and 117 tons of sulfur oxides 
(“SOx”). Pet. App. 6a. “[T]heir emissions constitute 
the single largest source of SOx emissions in the 
state, responsible for 40% of all such emissions.” 
Id. The Board estimates “that the vessels’ daily PM 
emissions represent the equivalent of approximately 
150,000 big rig trucks traveling 125 miles per day.” 
Id. at 7a. “It is likewise undisputed that 27 million 
Californians (80% of the state’s population) are ex-
posed to emissions from ocean-going vessels and that 
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these emissions have a number of harmful effects.” 
Id. The Board estimates that the PM directly emitted 
from these vessels “causes about 300 premature 
deaths in California every year, not including cancer 
effects.” Id. at 60a. 

 California’s Vessel Fuel Rules – which require 
ocean-going vessels visiting the State’s ports to use 
cleaner fuels when they are within twenty-four nau-
tical miles from the coast – materially lessen these 
impacts by reducing emissions of PM by 13 tons 
per day, NOx by 10 tons per day, and SOx by 109 tons 
per day. Id. at 7a. Research shows that implemen- 
tation of the Vessel Fuel Rules between 2009 and 
2015 alone will prevent some 3,500 premature 
deaths, nearly 100,000 asthma attacks, and signif-
icantly reduce cancer risk. Id. at 73a. 

 In sum, “PMSA does not dispute either the 
devastating impact on California and its residents of 
the low-grade fuel used by ocean-going vessels within 
24 miles of the state’s coastline or the clear benefits of 
the Vessel Fuel Rules themselves.” Id. at 40a; accord 
Pet. 31. Thus, the parties to this litigation do not 
dispute that invalidation of the Vessel Fuel Rules 
would cause substantial incremental harm to Cali-
fornia’s air quality and the health of its citizens.1 

 
 1 Thus, the record contradicts the assertion of the Maritime 
Law Association that “little incremental harm would be done to the 
quality of the air in California if the Court grants the pending 
petition and eventually reverses that decision.” MLA Br. 14.  
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 2. “PMSA does not contend that compliance 
with the new Rules is technically impossible or even 
difficult,” according to the record on appeal.2 Pet. App. 
59a; accord Pet. App. 6a.  

 3. According to the record, “PMSA failed to 
show that the required fuel is unavailable.” Pet. App. 
42a; accord Pet. App. 68a. In fact, the World Shipping 
Council admits that supplies of compliant fuel have 
been sufficient to date.3 WSC Br. 11.  

 4. On March 27, 2009, Canada and the United 
States jointly proposed that an Emissions Control 
Area (“ECA”) be established under Annex VI of the 
International Convention for the Prevention of Pollu-
tion from Ships (“MARPOL”). The proposal has been 

 
 2 Therefore, the record also contradicts the Maritime Law 
Association’s assertion that the “record below is replete with 
facts regarding . . . the complications associated with purchas-
ing, storing and shifting of marine fuels, the details of marine 
engineering requirements, and the like.” MLA Br. 10. And it 
contradicts the World Shipping Council assertion that shippers 
will be unable to build vessels with multiple treatment systems 
or to change operating systems. WSC Br. 11. Moreover, the 
Vessel Fuel Rules exempt vessels if their owners show that their 
vessels need modifications in order to comply. Cal. Code Regs., 
tit. 13, § 2299.2(g), Pet. App. 111a. 
 3 The record on appeal again contradicts the assertions by 
the Maritime Law Association and the World Shipping Council, 
this time about the asserted unavailability of compliant fuel. 
MLA Br. 10; WSC Br. 12. In any event, if a vessel were unable to 
purchase compliant fuel, the Vessel Fuel Rules contain provi-
sions to address this. Cal. Code Regs., tit. 13, § 2299.2(h)(2)(A)(2), 
(h)(5)(C), Pet. App. 115a, 120a-121a.  
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adopted, and the ECA will be binding on all treaty 
signatories. Beginning in 2015, the ECA will require 
ocean-going vessels within 200 miles of the coasts of 
the United States and Canada to meet the same 0.1% 
fuel sulfur limit established by the Vessel Fuel Rules 
in 2012. 

 The Vessel Fuel Rules contain a “sunset” clause, 
pursuant to which the Rules will “cease to apply” 
when the Board’s Executive Officer finds that the 
United States has adopted and is enforcing require-
ments that will reduce vessel emissions at least as 
much as do the Rules. Cal. Code Regs., tit. 13, 
§ 2299.2(j)(1), Pet. App. 123a. In 2015, the federal 
low-sulfur fuel requirements under the ECA will be 
as stringent as the Vessel Fuel Rules, so the Execu-
tive Officer will make his findings and the Rules will 
terminate.4 

 5. Petitioner and the amici frequently refer to 
California’s “territorial seas” and the “high seas,” but 
some clarification as to how these terms are generally 
used may be in order. California’s territorial seas 
extend from zero to three nautical miles from the 
coast, the United States’s territorial seas extend from 
zero to twelve nautical miles from the coast, and the 

 
 4 Petitioner attempts to raise some doubt as to whether the 
Executive Officer of the Board will actually effectuate the 
“sunset” clause in the Vessel Fuel Rules. Pet. 13. There is no 
reason to think that the Executive Officer would arbitrarily fail 
to promptly make such findings at the appropriate time. The 
court of appeals certainly expressed no such doubt. Pet. App. 4a. 
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United States’s contiguous zone extends from twelve 
to twenty-four nautical miles from the coast. The high 
seas begin beyond the United States’s territorial seas 
(i.e., beginning twelve nautical miles from the coast), 
so the contiguous zone is also considered to be on the 
high seas. Thus, the Vessel Fuel Rules apply to Cali-
fornia’s territorial seas, the United States’s territorial 
seas, and the United States’s contiguous zone. Only 
the twelve-mile portion in the United States’s contig-
uous zone is also on the high seas. 

 6. The United States Environmental Protection 
Agency (“EPA”), the agency charged with administer-
ing the Clean Air Act and the relevant portions of the 
Maritime Pollution Prevention Act of 2008, recently 
proposed a rule that would approve the Vessel Fuel 
Rules as part of California’s state implementation 
plan for achieving national ambient air quality stan-
dards under the Clean Air Act. Approval and Promul-
gation of Implementation Plans, 76 Fed. Reg. 40652 
(proposed July 11, 2011) (to be codified at 40 C.F.R. 
pt. 52).5 

--------------------------------- ♦ --------------------------------- 
   

 
 5 The Board anticipates that EPA will take final action on 
approving the Vessel Fuel Rules by September 30, 2011. 
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REASONS FOR DENYING THE PETITION 

I. THE DECISION BELOW IS CONSISTENT 
WITH DECISIONS OF THIS COURT AND 
OTHER CIRCUITS 

 As Justice Stewart noted in dissent in Oil Workers 
v. Mobil Oil Corp., 426 U.S. 407 (1976), “[t]he Court 
has never struck down a state law on the ground that 
the States are jurisdictionally incompetent to legis-
late over matters that occur within the ocean ‘terri-
tory.’ ” Id. at 435-36 (Stewart, J., dissenting); see also 
Wilmington Transportation Company v. R.R. Com-
mission of California, 236 U.S. 151, 154 (1915) (“It is 
not necessarily determinative that the vessels in the 
course of the transportation in question pass beyond 
the boundary of the State.”) In Skiriotes v. State of 
Florida, 313 U.S. 69 (1941), for example, this Court 
held that a state may apply its laws to the activities 
of its own citizens on the high seas. In Skiriotes, the 
Court ruled that Florida could regulate the equip-
ment used by Florida’s citizens when diving for 
sponges in the seas beyond Florida’s territorial wa-
ters. Id. at 78-79 (1941). And in The Hamilton (Old 
Dominion S.S. Co. v. Gilmore), 207 U.S. 398, 404 
(1907), this Court applied Delaware law to a wrongful 
death action between two Delaware vessels on the 
high seas, reasoning that “[s]o far as the objection to 
the state law is founded on the admiralty clause 
in the Constitution, it would seem not to matter 
whether the accident happened near shore or in 
mid-ocean. . . .”  
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 The Court has also held that states may exercise 
jurisdiction over out-of-state conduct where that 
conduct has a significant effect within the state’s 
territory, and the regulation is reasonable and not in 
conflict with other laws. See Restatement (Third) of 
Foreign Relations Law of the United States §§ 402, 
403. As early as 1911, the Court acknowledged that a 
state may prosecute a fraud that had an effect inside 
the state, even though the criminal “never had set 
foot in the State until after the fraud was complete.” 
Strassheim v. Daily, 221 U.S. 280, 284-85 (1911). And 
this is well established not only domestically but 
under the law of foreign relations. Id. at 284; see 
Restatement, supra. 

 The fact that the Vessel Fuel Rules regulate 
vessels in interstate and international commerce does 
not change this analysis. The Court has repeatedly 
upheld state pilotage, and health and safety laws, 
even though those laws impact foreign maritime 
commerce. In Wilson v. McNamee, 102 U.S. 572, 574 
(1880) the Court applied New York’s pilotage laws to 
an action to recover pilot’s fees for a tender of services 
occurring on the high seas fifty miles from port, even 
though the transaction involved a vessel in foreign 
commerce and the tender took place outside of New 
York’s territorial waters. In Huron Portland Cement 
Co. v. Detroit, 362 U.S. 440 (1960), this Court upheld 
a Detroit ordinance that addressed the impacts of air 
pollution caused by vessels in interstate commerce. 
Id. at 448. The Detroit ordinance prohibited the use 
of certain types of marine boilers in its port, requiring 
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structural changes that would necessarily impact the 
out-of-state operations of these vessels. Id. at 441. 
The Court upheld the ordinance, finding that it was 
not preempted by federal law and did not violate the 
dormant Commerce Clause. Id. at 447-48. 

 Against this background, it is not surprising that 
there are no conflicts among the circuits over the 
issues decided by the court of appeals below. First, 
there is no conflict as to Petitioner’s claim of Sub-
merged Lands Act preemption. Both the First and 
the Fifth Circuits have considered similar claims of 
Submerged Lands Act preemption, and both have 
found that states may exercise regulatory authority 
over sea-borne activities occurring beyond their im-
mediate territorial waters. Gillis v. Louisiana, 294 
F.3d 755, 760-61 (5th Cir. 2002) (finding that the 
Submerged Lands Act does not limit a state’s ability 
to regulate pilotage beyond its three-mile seaward 
boundary); Warner v. Dunlap, 532 F.2d 767, 772 (1st 
Cir. 1976) (finding that the Submerged Lands Act 
does not form a basis for imposing a three-mile limit 
on Rhode Island’s pilotage regulations). 

 As for Petitioner’s argument that the dormant 
Commerce Clause cuts off California’s regulatory 
authority at the edge of California’s territorial wa-
ters, no circuit has endorsed this novel use of the 
dormant Commerce Clause.6 

 
 6 Petitioner does not argue that the Vessel Fuel Rules vio-
late any of the traditional dormant Commerce Clause tests. For 

(Continued on following page) 
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 The decision below is entirely consistent with 
these precedents. While the court of appeals acknowl-
edged that “the location of a state’s territorial bound-
aries remains a critical consideration” when assessing 
the validity of a regulation, this consideration is not, 
by itself, dispositive. In extraordinary circumstances, 
states may exercise their police powers in the high 
seas adjacent to their immediate territorial waters, 
where that “exercise is more than amply justified and 
does not interfere or conflict with any specific federal 
statute.” Pet. App. 38a. On the summary judgment 
record, the court of appeals found those unusual 
conditions fully satisfied here. Accordingly, it properly 
remanded this case to allow Petitioner a chance to 
make any possible factual showing to counter what 
the current record discloses concerning the very seri-
ous impact of vessel emissions on California and the 
negligible impact of the State’s Vessel Fuel Rules on 
interstate and international commerce. This decision 
is consistent with applicable authority, and there is 
no basis for granting review, particularly at this 
interlocutory stage. 

   

 
instance, Petitioner did not and cannot argue that the Rules are 
discriminatory because the Rules apply to both foreign and 
domestic ocean-going vessels that visit California’s ports. Cal. 
Code Regs. tit. 13, § 2299.2(b), Pet. App. 89a-90a. 
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II. PETITIONER’S CENTRAL ARGUMENT FOR 
UNIFORMITY IS MISPLACED BECAUSE 
THE FEDERAL GOVERNMENT HAS RE-
PEATEDLY INDICATED THAT UNIFOR-
MITY IS NOT ESSENTIAL IN THE 
CIRCUMSTANCES OF THIS CASE 

 Petitioner and its supporting amici assert that 
the regulation of fuel used by ocean-going vessels for 
the purpose of controlling air pollution must be 
uniform beyond state territorial seas. That argument 
fails, both as a matter of logic and under established 
principles of Commerce Clause and maritime law. See 
Pet. App. 47a-48a. 

 First, even if Petitioner’s motion for summary 
judgment had been granted, so that the Vessel Fuel 
Rules were invalidated beyond three nautical miles, 
the effect on uniformity would be negligible.7 The 
same vessels in interstate and international maritime 
commerce would still have to comply with the Rules 
when they reached California’s territorial waters; 
they would just do it twenty-one miles closer to Cal-
ifornia’s coast. While this would save the vessels some 
fuel costs and result in more pollution, it is difficult to 
imagine how it would increase uniformity. As the 
court of appeals concluded, “Simply put, the fact that 
the Vessel Fuel Rules require ocean-going vessels to 
switch to cleaner fuels 24 miles from California’s 

 
 7 As the petition and the briefing below make clear, “PMSA 
has chosen not to challenge the [Vessel Fuel Rules] as applied 
within the territorial limits of the state at this time.” 
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coast, and not 3 miles from the coast, does not conflict 
with either the dormant Commerce Clause or the 
fundamental principles of general maritime law.” Pet. 
App. 48a. 

 Second, as this Court has noted, it is up “to 
Congress . . . to evaluate whether the national inter-
est is best served by . . . uniformity, or state auton-
omy.” Barclays Bank PLC v. Franchise Tax Board, 
512 U.S. 298, 331 (1994). In Barclays Bank, a case 
involving a state tax on foreign commerce, the Court 
reasoned that “had Congress, the branch responsible 
for the regulation of foreign commerce, see U.S. 
Const., Art. I, § 8, cl. 3, considered nationally uniform 
[regulations] ‘essential,’ Japan Line, 441 U.S., at 448, 
it could have enacted legislation prohibiting the 
States from” adopting their own regulations. Barclays 
Bank, 512 U.S. at 324. Since Congress had not done 
so, the state tax law was upheld. As discussed below, 
in this case the federal government has made clear 
that uniformity of regulation is not required. 

 Third, it is true as a general matter that federal 
maritime law may preempt a state law that “inter-
feres with the proper harmony and uniformity of 
[maritime] law in its international and interstate 
relations.” Southern Pacific Co. v. Jensen, 244 U.S. 
205, 216 (1917). But Jensen and its progeny “have 
been limited by subsequent holdings,” and they 
“mark isolated instances where ‘state law must yield 
to the needs of a uniform federal maritime law. . . .’ ” 
Askew v. American Waterways Operators, Inc., 411 
U.S. 325, 338 (1973) (quoting Romero v. International 
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Terminal Co., 358 U.S. 354, 373 (1959)). States retain 
a “wide scope” of authority to regulate maritime 
commerce, id., “absent a clear conflict with the fed-
eral law.” Id. at 341; accord American Dredging Co. v. 
Miller, 510 U.S. 443, 452 n.3 (1994); Kelly v. State of 
Washington, 302 U.S. 1, 15 (1937) (“the state may 
protect its people without waiting for federal action 
providing the state action does not come into conflict 
with federal rules”).  

 California has led the Nation with regard to 
regulating air pollution emissions from ocean-going 
vessels, as it often has in the area of air pollu- 
tion control, without causing embarrassment to the 
United States, complaints from the international 
community, or retaliatory legislation from foreign 
countries. Cf. Barclays Bank, 512 U.S. at 324 & n.22 
(describing foreign governments’ displeasure with the 
state tax). Contrary to the unsupported fears ex-
pressed by Petitioner and the amici, see, e.g., MLA 
Br. 15-16, the Vessel Fuel Rules are not causing the 
sky to fall – they are just causing California’s sky to 
be cleaner. The federal government – both Congress 
and the Executive Branch – has repeatedly made 
clear that uniformity is not essential in the cir-
cumstances of this case.  

 Congress has addressed aspects of the issue in 
this case three times: in the Maritime Pollution 
Prevention Act of 2008, the Clean Air Act, and the 
Submerged Lands Act. Not once did Congress suggest 
that the federal government’s authority in this area 
was exclusive. Rather, in each instance, Congress 
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either expressly preserved state authority or, at least, 
gave no hint that federal authority should be exclu-
sive. Cf. Chamber of Commerce v. Whiting, 131 S. Ct. 
1968, 1981 (2011) (“Given that Congress specifically 
preserved such authority for the States, it stands to 
reason that Congress did not intend to prevent the 
States from using appropriate tools to exercise that 
authority”). 

 
A. Maritime Pollution Prevention Act of 

2008 

 Congress addressed the issue of air pollution 
from ocean-going vessels, including the sulfur content 
of the fuel they use, when it implemented MARPOL 
Annex VI by passing the Maritime Pollution Preven-
tion Act of 2008, Pub. L. No. 110-280, 122 Stat. 2611. 
This Act includes the following savings clause:  

Authorities, requirements, and remedies of 
this chapter supplement and neither amend 
nor repeal any other authorities, require-
ments, or remedies conferred by any other 
provision of law. Nothing in this chapter 
shall limit, deny, amend, modify, or repeal 
any other authority, requirement, or remedy 
available to the United States or any other 
person, except as expressly provided in this 
chapter. 

33 U.S.C. § 1911. The Act defines a “person” as in-
cluding a state. 33 U.S.C. § 1901(a)(10). This savings 
clause negates any argument that Congress intended 
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MARPOL Annex VI or the Maritime Pollution Pre-
vention Act to preempt state authority.  

 The legislative history of the Maritime Pollution 
Prevention Act supports the conclusion that Congress 
did not intend MARPOL Annex VI to preempt state 
authority. According to an official summary of the 
legislation, the savings clause “clarifies that authori-
ties, requirements, and remedies that are provided 
under the Act to Prevent Pollution from Ships do not 
amend or repeal any authorities, requirements, and 
remedies provided under any other provision of law, 
including the Clean Air Act of 1990 and the rights of 
States under that Act.” H.R. Rep. No. 110-54, at 7 
(2007), as reprinted in 2008 U.S.C.C.A.N. 1002, at 
1005 (emphasis added); see also id. at 10 (preemption 
clarification: the legislation “does not preempt any 
state, local, or tribal law”). Since Congress has ex-
pressed its intent rather than remained silent, the 
Vessel Fuel Rules do not violate the uniformity prong 
of the dormant foreign Commerce Clause.8 See 

 
 8 The Environmental Protection Agency (EPA), the agency 
charged with administering portions of the Maritime Pollution 
Prevention Act, recently proposed a rule that would approve the 
Vessel Fuel Rules as part of California’s state implementation 
plan for achieving national ambient air quality standards under 
the Clean Air Act. Approval and Promulgation of Implementa-
tion Plans, 76 Fed. Reg. 40652. EPA acknowledged that the 
Vessel Fuel Rules establish more stringent requirements than 
under federal law, including EPA’s regulations implementing 
MARPOL Annex VI and the United States and Canada’s ECA, 
created pursuant to Annex VI. Id. at 40656 & n.6. In doing so, 
EPA did not indicate any concerns or tension from having both 

(Continued on following page) 
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Wardair Canada, Inc. v. Fla. Dep’t of Revenue, 477 
U.S. 1, 9 (1986).  

 The Maritime Law Association does not mention 
this savings clause in the Maritime Pollution Preven-
tion Act, but it does reference the savings clause in 
the Oil Pollution Act of 1990 (“OPA”), 33 U.S.C. 
§ 2718, which the Court analyzed in United States v. 
Locke, 529 U.S. 89 (2000). MLA Br. 8. Contrasting 
these two savings clauses is instructive. The express 
language of the OPA savings clause as well as its 
location in Title I of the OPA shows that it was 
intended to preserve state laws that “establish liabil-
ity rules and financial requirements relating to oil 
spills.” Locke, 529 U.S. at 105. Since the laws being 
challenged in Locke imposed “substantive regulation 
of a vessel’s primary conduct,” the OPA savings clause 
did not apply. Id.  

 By contrast, the savings clause in the Maritime 
Pollution Prevention Act applies to the entire subject 
of the Act, preserving “any other authority, require-
ment, or remedy available to the United States or any 
other person.” 33 U.S.C. § 1911. Thus, when Congress 
addressed the issue of the sulfur content of the fuel 
used by ocean-going vessels, far from indicating that 
the federal government’s authority was intended to be 
exclusive, it instead preserved state authority on this 
subject. 

 
federal and state regulations. Once approval is final, the Rules 
will be federally enforceable. Id. at 40652. 
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B. Clean Air Act 

 Congress also preserved state authority to regu-
late the fuel used by ocean-going vessels in the Clean 
Air Act. Two sections of the Clean Air Act, sections 
209 and 211, allow states to regulate the sulfur con-
tent of fuel for ocean-going vessels for the purpose of 
air pollution control. Section 209(d) of the Act allows 
states to regulate “the use, operation, or movement” 
of motor vehicles. 42 U.S.C. § 7543(d). Section 209(d) 
applies to nonroad sources. Engine Mfrs. Ass’n v. 
EPA, 88 F.3d 1075, 1094 (D.C. Cir. 1996). Ocean-going 
vessels are a type of nonroad source. PMSA v. 
Goldstene, 517 F.3d 1108, 1113 (9th Cir. 2008); S. Rep. 
No. 101-228 (1989), as reprinted in 1990 U.S.C.C.A.N. 
3385, 3489. Fuel sulfur regulations are a type of 
in-use regulation that states can adopt under section 
209(d). Engine Mfrs. Ass’n, 88 F.3d at 1094 n.58; 
Nonroad Sources and Emission Standards, 59 Fed. 
Reg. 31306, 31339 (June 17, 1994) (to be codified at 
40 C.F.R. pts. 9, 89); see also 40 C.F.R. Pt. 89, Subpt. 
A, App. A. Thus, section 209 allows states to adopt 
fuel sulfur regulations for ocean-going vessels. 

 Section 211 of the Clean Air Act, 42 U.S.C. 
§ 7545(c)(4)(A), which addresses the regulation of 
fuels, also allows states to adopt fuel sulfur regu-
lations for ocean-going vessels. While it preempts 
states (other than California) from regulating the 
content of motor vehicle fuel, it is silent as to nonroad 
fuel. When EPA adopted regulations for nonroad en-
gines, it confirmed that states have the authority to 
regulate fuel for marine engines under section 211: 
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“today’s action does not preempt state controls or 
prohibitions respecting characteristics or components 
of fuel or fuel additives used in nonroad, locomotive, 
or marine engines.” Control of Emissions From 
Nonroad Diesel Engines and Fuel, 69 Fed. Reg. 
38958, 39072-73 (final rule June 29, 2004) (to be 
codified at 40 C.F.R. pts. 9, 69, 80, 86, 89, 94, 1039, 
1048, 1051, 1065, 1068) (emphasis added); see also 
Approval and Promulgation of Implementation Plans, 
76 Fed. Reg. at 40658 (proposed rule finding that the 
Clean Air Act does not preempt the Vessel Fuel 
Rules). 

 When Congress extended the Clean Air Act to 
nonroad sources in 1990, it could have preempted 
states from regulating vessel fuels. In section 209, 
Congress did include specific preemption provisions 
for other nonroad sources, namely construction and 
farm equipment and locomotives, but not vessels. 42 
U.S.C. § 7543(e)(1). At the same time, in section 211, 
Congress could have extended the preemption for 
motor vehicle fuel to nonroad fuels, but, again, it did 
not. These omissions were not for lack of awareness, 
as the issue was raised a number of times in Con-
gress during the debates over the extent to which 
states should be preempted from regulating nonroad 
sources.9 

 
 9 See, e.g., 136 Cong. Rec. 36109 (1990) (bill would limit pre-
emption to just locomotives and farm and construction equipment; 
states retain authority to regulate emissions from all other existing 
and in-use nonroad engines, including by specifying fuel quality); 

(Continued on following page) 
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 Thus, once again, Congress was not merely silent 
on the issue of whether it intended to preempt states 
from regulating the fuel for ocean-going vessels. Cf. 
Wyeth v. Levine, 129 S. Ct. 1187, 1200 (2009) (Con-
gress’s silence on an issue, coupled with its certain 
awareness of the issue, is powerful evidence that 
Congress did not intend federal authority to be exclu-
sive). Instead, it preserved state authority to adopt 
in-use regulations for nonroad sources (other than 
construction and farm equipment and locomotives). 

 Congress needed to preserve state authority as 
much as possible because it had delegated to states 
the responsibility for developing state implementa-
tion plans for meeting national ambient air quality 
standards. 42 U.S.C. §§ 7407, 7410. “Congress plainly 
left with the States, so long as the national standards 
were met, the power to determine which sources 
would be burdened by regulation and to what extent.” 
Union Elec. Co. v. EPA, 427 U.S. 246, 269 (1976), 
accord Whitman v. American Trucking Associations, 
Inc., 531 U.S. 457, 470 (2001). “Thus, so long as 
the ultimate effect of a State’s choice of emission 

 
136 Cong. Rec. 11360 (1990) (bill would revoke state authority to 
regulate emissions from nonroad engines, such as marine ves-
sels); EPA: Ozone And The Clean Air Act: Hearing on P.L. 101-
549, Before H. Subcomm. on Oversight and Investigations, Comm. 
on Energy and Commerce, 100th Cong. (1987) (letter from H. E. 
Shear, Maritime Administrator, April 3, 1982) available on West-
law at A&P CAA90 HEARINGS (33) (Part 7 OF 9) (suggested 
bill would expressly preempt states from regulating air pollution 
from vessels unless identical to federal regulations). 
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limitations is compliance with the national standards 
for ambient air, the State is at liberty to adopt what-
ever mix of emission limitations it deems best suited 
to its particular situation.” Train v. Natural Re-
sources Defense Council, Inc., 421 U.S. 60, 79 (1975). 
The Vessel Fuel Rules “play a critical role in assur-
ing” that California meets the national standards for 
ozone and particulate matter, so EPA has proposed 
approving them as part of California’s implementa-
tion plan. Approval and Promulgation of Implementa-
tion Plans, 76 Fed. Reg. at 40654.10  

 This general principal of broad state authority to 
determine how best to meet national standards has 
been applied to the issue at hand. In 1977, the Board 
was considering whether to grant a request for a 
permit to build an oil tanker terminal. One of the 
conditions in the proposed permit was that tankers 
would be required to use low-sulfur fuel when they 
were within the contiguous zone, which at the time 
extended twelve miles from shore.11 The Board sought 
confirmation that it would be able to enforce such 
a condition. During discussions of Clean Air Act 

 
 10 EPA’s proposed approval of the Vessel Fuel Rules is con-
sistent with the President’s directive that the Executive Branch 
should respect states’ concurrent authority to regulate the envi-
ronment more aggressively than the federal government. Presi-
dential Memorandum, Preemption, 74 Fed. Reg. 24693 (May 20, 
2009). 
 11 In 1999, the contiguous zone was extended to twenty-four 
nautical miles, the same distance as the Vessel Fuel Rules. Pet. 
App. 86a. 
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amendments on the Senate floor, Senator Muskie, the 
principal author of the Act, confirmed that California 
would have this authority: 

Vessels operating within the coastal waters 
of the United States or calling at facilities 
under U.S. jurisdiction, or such offshore fa-
cilities, to the extent that their emissions de-
grade air quality within the territory of a 
State, are certainly included within the list 
of sources subject to State air pollution con-
trols. 

123 Cong. Rec. 18507-508 (1977). Both EPA and the 
U.S. Department of Justice’s Office of Legal Counsel 
concurred that states have this authority. Id. at 
18508 (memorandum from EPA General Counsel, 
May 23, 1977); 1 U.S. Op. Off. Legal Counsel 141 
(June 10, 1977). 

 While Senator Muskie and these federal agencies 
were addressing the Clean Air Act, their conclusion 
that the Act allows a state to regulate air pollution 
emitted at sea if it degrades the air quality within the 
state is also consistent with maritime law. Maritime 
law does not preempt state regulation of “sea-to-shore 
pollution [which is] historically within the reach of 
the police power of the States.” Askew v. American 
Waterways Operators, Inc., 411 U.S. at 343. In other 
words, federal authority over sea-to-shore pollution is 
not exclusive. Id. Instead, sea-to-shore pollution is an 
area of maritime commerce in which states can act 
concurrently with the federal government. See Huron 
Portland Cement, 362 U.S. at 442. 
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C. Submerged Lands Act 

 Congress also had an opportunity to give the 
federal government exclusive authority beyond three 
miles from a state’s coast in the Submerged Lands 
Act. But as discussed above, courts are in agreement 
that the Act had nothing to do with the ability of 
states to regulate emissions from vessels beyond that 
area. While the Act expressly preserves the United 
States’s paramount authority over commerce, naviga-
tion, defense, and international affairs, it does not 
make the federal government’s authority exclusive, 
and it does not address air pollution regulations at 
all. 43 U.S.C. § 1314.  

 Thus, there is no indication whatsoever that 
Congress intended to preclude states from regulating 
the fuel used by vessels between three and twenty-
four miles of their coasts when going to and from 
their ports. On the contrary, the Clean Air Act man-
dates that states do whatever they can to meet na-
tional air quality standards, including by regulating 
vessel fuel. And when Congress addressed the issue of 
air pollution from ocean-going vessels on the high 
seas in the Maritime Pollution Prevention Act of 
2008, it preserved state authority. 

 
III. THIS CASE DOES NOT PRESENT AN 

ISSUE THAT THIS COURT LEFT OPEN 
IN UNITED STATES V. LOCKE 

 Petitioner argues that review is appropriate be-
cause the issue of whether a state can exercise its 
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regulatory authority over ocean-going vessels outside 
of its immediate territorial waters was left open in 
United States v. Locke, 529 U.S. 89 (2000). Pet. 3-4. 
This is not correct. Locke concerned a different fed-
eral law and addressed a different situation. 

 In Locke, this Court focused primarily on pre-
emption under the Ports and Waterways Safety Act, 
an act designed to regulate oil tankers to ensure 
vessel safety and prevent oil spills. Id. at 112-15. 
Locke did not address the question whether the 
Commerce Clause or the Submerged Lands Act cut off 
all state regulatory authority at the state’s seaward 
boundary. Locke confirms that, in the absence of con-
flicting federal law, state regulation of maritime 
commerce is permissible, when called for by local 
needs and conditions. Id. at 99; see also Ray v. Atlan-
tic Richfield Co., 435 U.S. 151, 164 (1978) (“We do 
not question in the slightest the prior cases holding 
that enrolled and registered vessels must conform to 
‘reasonable, nondiscriminatory conservation and en-
vironmental protection measures . . . ’ imposed by a 
State”). Locke noted that state regulation of maritime 
commerce “will often be of limited extraterritorial 
effect,” clearly recognizing that some extraterritorial 
effect is permissible. Locke, 529 U.S. at 112 (emphasis 
added). Thus Locke provides no basis for review of 
this case. 
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IV. THE DECISION BELOW IS FACT-BOUND 
AND LIMITED IN SCOPE 

 The court of appeals’ decision applies existing law 
to an unusual factual situation. Its fact-bound deter-
mination sustaining the Vessel Fuel Rules is limited 
in scope and significance and does not warrant review 
by the Court. 

 The Vessel Fuel Rules will soon expire by their 
own terms. The Rules contain a sunset provision 
providing that they will expire in 2015, when federal 
regulations implementing the ECA will achieve emis-
sion reductions that are equivalent to those achieved 
by the Vessel Fuel Rules. Cal. Code Regs. tit. 13, 
§ 2299.2(j), Pet. App. 123a. 

 Furthermore, the decision is not the broad en-
dorsement of state regulatory authority posited by 
Petitioner and its amici. First, there is no evidence in 
the record that any state or local government has 
enacted or even proposed any conflicting regulations. 
See Huron Portland Cement, 362 U.S. at 448 (reject-
ing argument “that other local governments might 
impose differing requirements as to air pollution” as 
unsupported by the record). Second, the decision is 
narrow and fact specific, and cannot readily be ap-
plied out of the specific factual context presented in 
this case, i.e., the severe health threat to California 
from the vessel emissions and the lack of any evi-
dence of a significant impact on commerce. As the 
court of appeals explained, the severe environmental 
problems confronting California are “unusual and 
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even unprecedented.” Pet App. 54a. The court cau-
tioned that even under these facts, the Vessel Fuel 
Rules might push “a state’s legal authority to its very 
limits. . . .” Pet. App. 12a. Given these clear limita-
tions of the decision, there is no basis for Petitioner’s 
purported concern that this case will open the door to 
ill-founded, unworkable, or conflicting state regula-
tions. 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 The petition for writ of certiorari should be 
denied. 
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