
No. 11-1006 

In the 

Supreme Court of the United States 
────────────────────────── 

STATE OF ALABAMA, ET AL., 

Petitioners, 

v. 

STATE OF GEORGIA, ET AL., 

Respondents. 
────────────────────────── 

On Petition for a Writ of Certiorari to the  
United States Court of Appeals for the Eleventh Circuit 

────────────────────────── 
REPLY BRIEF OF PETITIONERS 

────────────────────────── 
Luther J. Strange 
ATTORNEY GENERAL 
John C. Neiman, Jr. 
SOLICITOR GENERAL 
STATE OF ALABAMA 
501 Washington Avenue 
Montgomery, AL 36130 
(334) 242-7401 
jneiman@ago.state.al.us 

Matthew H. Lembke 
DEPUTY  ATTORNEY 
   GENERAL 
Counsel of Record 
Kevin C. Newsom 
Joel M. Kuehnert 
BRADLEY ARANT  
     BOULT CUMMINGS LLP 
1819 Fifth Avenue North 
Birmingham, AL 35203 
(205) 521-8560 
mlembke@babc.com 

Counsel for State of Alabama 

Additional Counsel for Petitioners listed inside cover. 

June 4, 2012



 
 
 

Additional Counsel for Petitioners 

James A. Byram, Jr. 
BALCH & BINGHAM LLP 
105 Tallapoosa St. 
Suite 200 
Montgomery, AL 36101 
Tel: (334) 834-6500 
jbyram@balch.com 

Thomas L. Casey, III 
BALCH & BINGHAM LLP 
1901 6th Avenue North 
Suite 1500 
Birmingham, AL 35203 
Tel: (205) 226-3480 
tcasey@balch.com 
 

Counsel for Alabama Power Company 
 



i 
 

QUESTION PRESENTED 

The Rivers and Harbors Act of 1946 (“RHA”), Pub. 
L. 79-525, 60 Stat. 634, 634-35, authorized construction of 
Lake Lanier, a large federal reservoir near Atlanta, “in 
accordance with the [U.S. Army Corps of Engineers’] 
plans” contained in the Corps’ report for the project.  
The Corps has always construed those plans to mean 
that the RHA did not empower the Corps to allocate any 
storage space in Lake Lanier to a local water-supply 
purpose.  In the decision below, the Eleventh Circuit re-
jected the Corps’ longstanding interpretation.  Based on 
its own reading of ambiguous language in the Corps’ 
plans underlying the RHA, the court concluded that 
Congress had “directly spoken to the precise question at 
issue.” Chevron, U.S.A., Inc. v. Natural Res. Def. Coun-
cil, Inc., 467 U.S. 837, 842 (1984).  Confronting similarly 
ambiguous language in analogous circumstances, other 
circuits have held that Congress had not “directly spo-
ken to the precise question at issue.” 

The question presented is:  Under step one of this 
Court’s Chevron analysis, in determining whether Con-
gress has “directly spoken to the precise question at is-
sue”—thereby foreclosing an agency’s discretion to in-
terpret a statute it administers—may a court base its 
conclusion on what it considers to be the best construc-
tion of ambiguous language?  
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REPLY BRIEF 

The Eleventh Circuit’s Chevron step-one approach 
starkly differs from the approach employed by other cir-
cuits:  rather than determine whether the statute before 
it was capable of more than one permissible interpreta-
tion, the Eleventh Circuit simply picked from among 
multiple alternatives what it believed to be the best read-
ing.  Notably, the Government agrees that the Eleventh 
Circuit “erred in reading the [1946 Rivers and Harbors 
Act (“RHA”)] as unambiguously establishing down-
stream water supply as an authorized purpose of the Bu-
ford Project.”  Govt. Opp. 16.  To reach that erroneous 
result, the Eleventh Circuit engaged in analytical gym-
nastics—it dodged numerous passages in the Corps re-
ports creating ambiguity on the precise question at issue, 
picked among competing definitions of a critical term to 
evade one area of ambiguity, and then engaged in spe-
culative presumptions to explain away two more.  As an 
exercise of Chevron decisionmaking, the Eleventh Cir-
cuit’s opinion is indefensible. 

Not only does the Eleventh Circuit’s approach con-
tradict that taken by other circuits, but it also runs 
roughshod over the separation-of-powers concerns moti-
vating this Court’s Chevron line of decisions.  See Pet. 21.  
The Eleventh Circuit has given preeminence to the judi-
ciary’s interpretation of ambiguous language to the de-
triment of the executive branch’s interpretation.  Worse, 
the decision below compounds the separation-of-powers 
problem by allowing the Corps to circumvent the role 
that Congress specifically reserved to itself concerning 
allocations of storage in federal reservoirs for local water 
supply. 
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The Corps had previously determined that it had no 
authority to allocate storage at Lake Lanier for local wa-
ter supply pursuant to the RHA.  Any such allocation, it 
concluded, would have to proceed according to the Water 
Supply Act of 1958 (“WSA”), which requires express 
congressional approval of all but the most immaterial 
storage allocations for water supply.  See 43 U.S.C. 
§ 390b(d).  Given the vital importance of the Nation’s li-
mited water resources, it makes sense that Congress, as 
the most democratically accountable branch of govern-
ment, would expressly retain control over decisions to 
allocate a portion of reservoirs built with federal funds to 
a local water-supply purpose.  The Eleventh Circuit, 
however, thwarts that sensible policy by giving the 
Corps almost unbounded authority to allocate storage at 
Lake Lanier for downstream water supply under the 
RHA without congressional authorization, no matter how 
consequential the changes that result from the alloca-
tion.  Thus, although the Corps may have lost the battle 
vis-à-vis the judiciary over the deference owed its inter-
pretation of the RHA, the Corps has won the war be-
cause it can now sidestep congressional oversight in allo-
cating storage to water supply at Lake Lanier.  Given 
that result, it is not surprising the Government urges the 
Court to let the Eleventh Circuit’s discordant decision 
stand. 

I. Review by This Court Is Necessary Now. 

The petition is not premature.  While the Eleventh 
Circuit may not have defined the precise boundaries of 
the Corps’ newfound authority under the RHA, the Gov-
ernment recognizes that the court’s aggressive and mis-
guided decision is a game changer:  it gives the Corps 
permanent authority under the RHA to approve “‘some 
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storage reallocation to water supply’” without the need 
for congressional approval.  Govt. Opp. 19 (quoting Pet. 
App. 68a).     

The Government’s suggestion that review of the 
Eleventh Circuit’s highly consequential authority deter-
mination should await the outcome of the Corps’ reconsi-
deration of Georgia’s water-supply request on remand 
fails for two reasons.  First, the Corps’ reconsideration 
would never have taken place if the Eleventh Circuit had 
properly applied Chevron to begin with.  It defies logic to 
suggest that this Court should postpone review of the 
threshold authority issue so that the Corps can complete 
an analysis based upon the Eleventh Circuit’s flawed 
Chevron analysis.  That is like saying that certiorari 
should be denied in any Administrative Procedure Act 
(“APA”) case where the court of appeals remands for 
further consideration based upon the court’s legal ruling.  
But, of course, the Court has granted numerous petitions 
in such circumstances.  See, e.g., Entergy Corp. v. River-
keeper, Inc., 556 U.S. 208, 217 (2009); Whitman v. Am. 
Trucking Ass’ns, Inc., 531 U.S. 457, 463 (2001). 

Second, and more importantly, Alabama likely will 
be stuck with this erroneous authority determination in 
perpetuity if this Court does not address it now.  While it 
is true that any action the Corps takes to reallocate sto-
rage at Lake Lanier for water supply will be subject to 
review under the APA, see Govt. Opp. 20, that does not 
mean that Alabama can re-raise the question of the 
Corps’ authority under the RHA to allocate storage for 
water supply.  Neither the Government nor Georgia dis-
putes that they will assert a collateral-estoppel defense if 
Alabama or Florida raises the RHA-authority issue 
again following some future allocation determination.  It 
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is no answer to say that because Alabama will be able to 
contest the details of the Corps’ future allocation deter-
mination, it must live forever with the erroneous expan-
sion of allocation authority.  The overriding issue for this 
high-stakes controversy among the Corps and the three 
States is the question whether the Corps possesses un-
ilateral authority under the RHA, and this is likely the 
one and only opportunity that Alabama will have to ad-
dress the Eleventh Circuit’s improper analysis.   

II. The Split Among the Lower Courts Is Real. 

The Eleventh Circuit’s approach to Chevron’s step-
one analysis squarely contradicts other circuits’ ap-
proach.  In focusing their step-one analysis on whether 
there is more than one permissible interpretation of the 
relevant statute, other circuits properly ask whether the 
statute’s language “forecloses the possibility” of all but 
one interpretation. Ala. Educ. Ass’n v. Chao, 455 F.3d 
386, 395 (D.C. Cir. 2006); accord, e.g., Jiang v. Holder, 
611 F.3d 1086, 1092 (9th Cir. 2010) (asking at step-one 
whether  statute is “susceptible to more than one inter-
pretation”); Pet. 19-20 (collecting cases).  Those circuits 
do not weigh the evidence of the statute’s meaning at 
step one to find the best interpretation, but instead pro-
ceed to step two upon determining that the statute is 
ambiguous on the precise question at issue.  See, e.g., 
Brotherhood of R.R. Signalmen v. Surface Transp. Bd., 
638 F.3d 807, 811-13 (D.C. Cir. 2011).  By contrast, far 
from terminating its step-one analysis after ambiguities 
in the RHA became clear, the Eleventh Circuit bulled 
ahead to devise novel analytical tools to brush away 
those ambiguities, picking one of several possible mean-
ings for a key term and engaging in presumptions to ex-
plain away other provisions creating ambiguity.  The 



5 
 
Eleventh Circuit’s aggressive analysis cannot be squared 
with other circuits’ more restrained step-one approach. 

While it concedes that the Eleventh Circuit “erred” 
in deciding that Congress had spoken unambiguously in 
the RHA concerning the Corps’ authority to allocate sto-
rage to water supply at Lake Lanier, the Government 
misstates that court’s analysis in reaching that incorrect 
result.  The Eleventh Circuit did not simply determine 
that the term “incidental” “may have more than one dic-
tionary definition and yet, in the context of [this] particu-
lar statute, [is] unambiguous because the context makes 
clear which meaning Congress intended to use.”  Govt. 
Opp. 21.  Not even close.  Indeed, with regard to the 
meaning of the key term “incidental,” the Eleventh Cir-
cuit quoted a definition showing that the term has mul-
tiple meanings.  Pet. App. 52a n.20.  The court then chose 
one of the possible meanings (“subordinate to something 
of greater importance”), plucked language from the 
Newman Report to contradict the idea that water supply 
was subordinate to other purposes, and concluded that 
the term did not preclude allocation of storage for water 
supply.  Pet. App. 52a-55a & n.20.  The court never ana-
lyzed another meaning of the term—“arising out of.”  Id.  
As Alabama explained in its petition, that meaning is en-
tirely consistent with the Corps’ interpretation of the 
RHA that water supply was intended to be a byproduct 
from operation of the project for other purposes.  Pet. 
13.  The court’s failure even to consider one of the ac-
cepted meanings of “incidental” cannot be reconciled 
with other circuits’ step-one approach.1 

                                                 
 
1 Citing two cases from this Court, Georgia also contends that the 
Eleventh Circuit merely selected the meaning of “incidental” that fit 
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The Government ignores the Eleventh Circuit’s use 
of presumptions to explain away the Corps’ other rea-
sons for its more modest interpretation of the RHA.  In 
particular, the court speculated about why water supply 
was not included in the calculation of the monetary bene-
fits of Lake Lanier or in the discussion of the purposes 
for which Lake Lanier’s storage would be allocated.  Pet. 
13-14.  The Government cannot and does not dispute that 
using such presumptions to eliminate ambiguities has no 
place in a proper step-one analysis. This departure from 
other circuits’ Chevron step-one methodology—
particularly in a case of this import—warrants this 
Court’s review. 

Unlike the Government, which addresses the circuit 
split in cursory fashion, Georgia offers a smorgasbord of 
arguments why the Eleventh Circuit’s Chevron metho-
dology does not contradict other circuits’.  None of those 
arguments has merit. 

Most fundamentally, Georgia’s argument reflects 
the same methodological error made by the Eleventh 
Circuit.  Rather than assessing whether the language in 
the RHA is capable of more than one permissible inter-
pretation, Georgia selectively culls snippets from the 
record to justify its position that the RHA authorizes the 
Corps to allocate storage at Lake Lanier for water 
supply.  For example, Georgia recites language from the 
Newman Report and other Corps documents concerning 
an assured water supply for Atlanta.  Ga. Opp. 5-7, 16-17.  

                                                                                                    
 
the context.  Ga. Opp. 19-20.  But, like the Government, Georgia ig-
nores the Eleventh Circuit’s failure to address “arising out of” as an 
alternate meaning of “incidental.” 
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But to say that the Corps’ documents might be read to 
support Georgia’s position is not to say—as the Eleventh 
Circuit did at step one—that they must be.  Georgia’s 
revisionist reading fails to acknowledge that it was at the 
very least reasonable for the Corps to construe the doc-
uments to mean that the benefit to Atlanta’s water 
supply results from the regular releases from Lake 
Lanier for hydropower operations.  In the same way, 
Georgia cites an out-of-context statement by a Corps of-
ficer from testimony at an appropriations hearing, Ga. 
Opp 22, but neglects to mention that the same officer at 
the same hearing indicated that the Corps lacks authori-
ty under the RHA to allocate storage at Lake Lanier for 
water supply.  Pet. App. 104a-106a.  Georgia, like the 
Eleventh Circuit, can be given an “A” for effort in mar-
shalling arguments in support of its interpretation of the 
RHA.  But that is not how other circuits address Che-
vron step-one cases. 

Georgia’s assertion that the cases cited by Alabama 
in its petition are Chevron step-two cases (Ga. Opp. 19) is 
a red herring.  Of course, because those circuits deter-
mined at step one that there was more than one permiss-
ible reading of the statute at issue, they proceeded to 
step two.  See, e.g., Brotherhood of R.R. Signalmen, 638 
F.3d at 811-13; Suisa v. Holder, 609 F.3d 314, 318-19 (4th 
Cir. 2010).  The point is that each of the decisions recites 
and applies a mode of analysis at step one that is funda-
mentally at odds with the Eleventh Circuit’s here.  Geor-
gia never addresses that basic point.2 

                                                 
 
2 In a footnote, Georgia half-heartedly argues that the Eleventh Cir-
cuit independently addressed Chevron step two.  Ga. Opp. 19 n.5.  
The Eleventh Circuit stated that “Chevron deference in this case 
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Georgia’s ipse dixit that the Eleventh Circuit’s anal-
ysis would not apply to other Chevron cases involving 
different statutes does not withstand scrutiny.  Georgia 
bases this position on its assertion that “the RHA is an 
unusual type of law” because it “incorporated the under-
lying Corps reports.”  Ga. Opp. 15.  But that does not 
matter because the parties and the Eleventh Circuit 
treated the reports as statutory text because they had 
been expressly incorporated by Congress into the RHA.  
Pet. App. 9a, 48a.  Statutory text is statutory text for 
purposes of the step-one analysis, and Georgia offers no 
explanation as to why the methodology employed to ana-
lyze the RHA’s text would differ from the methodology 
employed to analyze any other statute. 

Georgia’s contention that Alabama has reframed the 
question that it presented to the Eleventh Circuit is simi-
larly meritless.  The precise question at issue for Che-
vron purposes is and has always been whether the RHA 
authorizes the allocation of storage at Lake Lanier to 
water supply—it was the Corps’ denial of Georgia’s re-
quest for such an allocation that prompted Georgia’s 
APA challenge.  Contrary to Georgia’s misleadingly se-
lective citation to a single sentence in Alabama’s Ele-
venth Circuit brief, Alabama clearly and repeatedly ar-
gued to that court that Congress did not intend the RHA 
to authorize the allocation of storage at Lake Lanier for 
water supply.  See, e,g, Ala. C.A. Br. at 50, 56, 58-61, 63-

                                                                                                    
 
fails at both steps because Congress made clear its intention that 
water supply was an authorized purpose of the Buford Project.”  
Pet. App. 61a-62a (emphasis added).  In light of that, Georgia cannot 
seriously dispute that the Eleventh Circuit would have to revisit its 
step-two analysis if this Court were to reverse. 



9 
 
64.  Indeed, Alabama titled the relevant section in its 
Eleventh Circuit brief “Congress Did Not Authorize the 
Allocation of Storage at Lake Lanier for Water Supply.”  
Id. at 50.  In denying Georgia’s request, the Corps stated 
that an authorized purpose is one that “render[s] the 
project economically feasible and which govern[s] the 
operation of the reservoir.”  Pet. App. 219a.  Because wa-
ter supply did not fit that definition, the Corps concluded 
that Congress did not intend the RHA to authorize allo-
cation of storage to water supply.  Id. at 224a.  Following 
the Corps’ lead, Alabama has used the concepts of “au-
thorized purpose” and “authorization for storage alloca-
tion” interchangeably, and the Eleventh Circuit also ex-
pressly linked the concepts in its opinion.  Pet. App. 60a 
(“[W]e conclude that water supply was an authorized 
purpose of the RHA and that the RHA authorized the 
Corps to allocate storage in Lake Lanier for water 
supply.”).  Simply put, the precise question at issue for 
purposes of the Chevron analysis is the same as was ar-
gued to and decided by the Eleventh Circuit. 

Finally, Georgia’s suggestion that the Eleventh Cir-
cuit’s resort to “common sense” justifies that court’s dev-
iation from other circuits’ Chevron approach also comes 
up short.  Georgia simply repeats the fallacy (embraced 
by the Eleventh Circuit) that building Lake Lanier up-
stream from Atlanta would have deprived the city of its 
historical source of water if storage could not be allo-
cated to water supply.  In reality, the construction of the 
reservoir ensured a more regular, dependable flow of 
water past Atlanta than existed previously.3  Moreover, 

                                                 
 
3 Prior to the reservoir’s construction, the flow at Atlanta was de-
pendent on the vagaries of Mother Nature as too much water flowed 
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like the Eleventh Circuit, Georgia continues to ignore a 
more compelling common-sense point.  In denying Geor-
gia’s request for a storage allocation, the Corps ex-
plained that it generally lacked “authority to expend fed-
eral appropriations for water-supply storage in its 
projects until the [WSA].”  Pet. App. 224a.  Common 
sense strongly suggests that Congress at the time it 
enacted the RHA (twelve years before the WSA’s pas-
sage) would not have agreed to expend federal tax dol-
lars in building Lake Lanier for the benefit of a single 
city’s water supply when similar federal expenditures 
were not being made for other cities.4  Had the Eleventh 
Circuit adhered to the analytical approach of other cir-
cuits, that consideration would have been a strong factor 
in concluding that the Corps’ interpretation of the RHA 
was permissible. 

III. The Question Presented Involves Issues of Im-
mense Importance. 

The Eleventh Circuit got one thing right—it de-
scribed the issue in the case as one of “utmost impor-
tance” and recognized that “the stakes are extremely 
high.”  Pet. App. 86a.  As Georgia notes, the construction 
of Lake Lanier gave the Corps “the power to control the 
flow of the Chattahoochee.”  Ga. Opp. 4 (emphasis add-
ed).  Whether the Corps operates Lake Lanier in con-

                                                                                                    
 
past at flood times and very little during drought times.  See Pet. 
App. 105a.   

4 While the WSA contains express provisions for a local government 
being provided storage for water supply to pay for such storage, 43 
U.S.C. § 390b(b), the RHA contains no such cost-shifting provision. 
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formity with governing federal law directly affects the 
flow to downstream communities, and (not surprisingly) 
lesser flows cause significant economic and environmen-
tal injury to the downstream States.  See Alabama v. 
U.S. Army Corps of Eng’rs, 424 F.3d 1117, 1130 (11th 
Cir. 2005); Se. Fed. Power Customers, Inc. v. Geren, 514 
F.3d 1316, 1322 (D.C. Cir. 2008).  That is why the case is 
so important. 

The Government erroneously suggests that only an 
apportionment of the basin’s waters via an interstate 
compact or an original action can resolve Alabama’s con-
cerns and that this Court should thus deny certiorari.  
The Government, however, is mixing apples and oranges.  
The petition involves a question of federal statutory law.  
If the Corps operates Lake Lanier in accordance with 
that law, then Alabama expects that the flows that it 
receives will meet its needs thereby obviating any neces-
sity to resort to a compact or an original action.  While 
the Government is correct that Georgia might someday 
increase its usage to such a level that Alabama would 
need to seek an equitable apportionment, there is no ba-
sis whatsoever to delay resolution of a present contro-
versy on the chance that some other problem will devel-
op in the distant future. 

Even more untenable is Georgia’s claim that the al-
location of storage for water supply at Lake Lanier is of 
monumental importance to Georgia, but of no real mo-
ment to Alabama and Florida.  As reflected by the Ele-
venth Circuit’s own recognition of the “high stakes” at 
issue, Georgia’s suggestion makes no sense.  The litiga-
tion concerning the Corps’ operation of Lake Lanier has 
extended over twenty years and involved seven separate 
cases that have generated six circuit-court opinions.  It 
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goes without saying that Alabama would never have in-
curred the substantial costs of pursuing this litigation 
had it not been of overriding importance.   

CONCLUSION 

For these reasons, and the reasons stated in the pe-
tition, the petition for a writ of certiorari should be 
granted. 
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