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PETITIONER’S REPLY BRIEF 

The government’s response is more notable for 

what it does not contest than for what it does.  It 

concedes, with understatement, that the Tenth 

Circuit’s decision below and decisions of the Third 

and D.C. Circuits “are in tension with decisions of 

other circuits.”  Opp. 16.  It does not deny that had 

Mr. Rhodes kept litigating his habeas petition in 

Arizona (where he was first incarcerated) rather than 

refiling it in New Mexico (where the government 

transferred him), this case would have come out 

differently.  Pet. 28-29.  The Ninth Circuit, like the 

Second, Fifth, and Eleventh Circuits, lets such 

habeas challenges to over-incarceration continue 

after an inmate is placed on supervised release, while 

the Tenth, Third, and D.C. Circuits automatically 

dismiss them as moot.  The government never 

disputes that the conflict is entrenched, that the issue 

recurs across the country, and that no vehicle 

problems would prevent this Court from reaching and 

resolving the conflict.  Instead, it spends the bulk of 

its response arguing the merits, an issue of 

interpreting this Court’s precedent in United States 

v. Johnson, 529 U.S. 53 (2000), that only this Court 

can resolve.  Further review is warranted. 

 

I. THERE IS AN ENTRENCHED, FOUR-TO-

THREE CIRCUIT SPLIT 

The government agrees with Mr. Rhodes that 

courts in the Third, Tenth, and D.C. Circuits must 

dismiss such cases as moot, regardless of the facts or 

of how far the suit has proceeded.  Pet. 16-17; see 

Opp. 16.  These circuits insist that the possibility of 
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later using a habeas finding of over-incarceration to 

reduce a supervised-release term is speculative as a 

matter of law. 

Likewise, the government does not dispute that 

the Fifth and Ninth Circuits hold squarely to the 

contrary.  Opp. 17-18.  In these circuits, as a matter 

of law, a habeas petition is not mooted by the 

petitioner’s transfer to supervised release.  Pet. 13-

16.  The government’s only response is to criticize 

these circuits’ reasoning and reading of precedent, 

Opp. 19, but those are merits disagreements for this 

Court to resolve.  Were the Court to consider only 

those cases on which the government and Mr. Rhodes 

agree, there would still be an entrenched 3–2 circuit 

split on a recurring, important issue warranting this 

Court’s review. 

In a footnote, the government further 

acknowledges that the Eleventh Circuit held a 

petition like Mr. Rhodes’s was not moot because 

“‘success * * * could alter the supervised release 

portion of his sentence.’”  Opp. 18 n.6 (quoting 

Dawson v. Scott, 50 F.3d 884, 886 n.2 (11th Cir. 

1995)).  As the government notes (id.), Dawson 

predates Johnson and Spencer v. Kemna, 523 U.S. 1 

(1998).  But even after Johnson and Spencer, the 

Eleventh Circuit has continued to rely on Dawson as 

controlling, following it three times in the last six 

months alone.  See, e.g., United States v. Castillo-

Gamez, No. 11-14130, 2012 WL 1395933, at *1 n.1 

(11th Cir. Apr. 24, 2012) (unpublished per curiam); 

United States v. Carpenter, 457 F. App’x 889, 893 n.1 

(11th Cir. 2012) (same); Alvarez v. Holder, 454 F. 
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App’x 769, 773 (11th Cir. 2011) (same); Watkins v. 

Haynes, 445 F. App’x 181, 183 (11th Cir. 2011) 

(same); Cleckler v. United States, 410 F. App’x 279, 

283 & n.3 (11th Cir. 2011) (same); Mitchell v. 

Middlebrooks, 287 F. App’x 772, 774-75 (11th Cir. 

2008) (same).  This repeated drumbeat underscores 

the Eleventh Circuit’s entrenched position.  

Accordingly, the opinion below acknowledged that the 

Eleventh Circuit, like the Fifth and Ninth Circuits, 

was on the majority side of the split.  Pet. App. 5a-6a. 

Finally, the government acknowledges that the 

Second Circuit treated a similar habeas challenge as 

not moot because “the district court might, because of 

our ruling, modify the length of [petitioner’s] 

supervised release[.]”  Levine v. Apker, 455 F.3d 71, 

77 (2d Cir. 2006); Opp. 16-17.  The government 

suggests that the Second Circuit’s rule is not as broad 

as it looks, citing United States v. Blackburn, 461 

F.3d 259 (2d Cir. 2006), cert. denied, 550 U.S. 969 

(2007).  See Opp. 17.  In that case, Blackburn 

challenged his already-served sentence and pending 

term of supervised release.  461 F.3d at 261-62.  On 

that particular factual record, the majority found only 

a “remote and speculative” possibility that the 

district judge would reduce that defendant’s term of 

supervised release on remand.  Id. at 262.  In dissent, 

then-Judge Sotomayor noted “that challenges such as 

Blackburn’s are not always moot,” and the majority 

agreed.  Id. at 268 (Sotomayor, J., dissenting); accord 

id. at 262 n.2 (majority opinion).   

The Blackburn majority acknowledged Levine as 

the governing rule of law and carved out only a 
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narrow exception inapplicable here.  “Thus we may 

assume that in the typical case * * * an appellate 

court could fairly deem it likely enough” that a 

favorable ruling would influence a district court to 

reduce a supervised-release term.  Id. at 262 n.2.  But 

the majority put great weight on the “district court’s 

clear expression of a design to keep as close an eye on 

Blackburn as possible for as long as possible.”  Id.  

(Indeed, the defense lawyer in that case had even 

asked the district court to “‘impose a significant 

supervised release period.’”  Id. at 263.)  “Accordingly, 

our holding in this case is quite narrow”; it is limited 

to Blackburn’s atypical facts, because “[i]n the typical 

case, a judge does not say quite as much about 

supervised release as Judge Skretny did here.”  Id. at 

262 n.2. 

Later Second Circuit case law confirms that 

Levine’s justiciability holding remains the rule and 

Blackburn the narrow exception, inapplicable here.  

The Second Circuit later followed Levine, rather than 

Blackburn, in finding an over-incarceration challenge 

not moot “[b]ecause the district court here made no 

statement akin to that in Blackburn.”  United States 

v. Mukhtaar, 355 F. App’x 541, 542 (2d Cir. 2009).  

Here, as in Mukhtaar, the district court made no 

specific findings or statements about Mr. Rhodes’s 

need for supervised release.  Thus, the Second Circuit 

would have held that his petition was justiciable. 

In short, the Second Circuit holds that such 

petitions are not ordinarily moot.  That stance puts 

the Second Circuit squarely at odds with the Third, 

Tenth, and D.C. Circuits, which reject justiciability as 
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a matter of law, and aligns it with the majority side 

of the split.  As the government conceded below, 

“[t]he Ninth Circuit’s view—which the Second, Fifth, 

and Eleventh Circuits share—is that the mere 

possibility that an offender could receive a reduction 

in his term of supervised release under 18 U.S.C. 

§ 3583(e)(2) is sufficient to defeat mootness.”  

Appellee’s Resp. to Appellant’s Pet. for Reh’g En Banc 

12 (internal quotation marks omitted).  If this case 

had arisen in any of those four circuits, it would not 

have been dismissed as moot.   

The split is recurring and entrenched, the circuits 

have repeatedly considered one another’s positions, 

and the question is now ripe for review.  Pet. 21-23.  

Only this Court’s intervention can resolve it. 

 

II. THIS CASE IS A CLEAN VEHICLE 

This case is a clean vehicle for resolving the 

circuit split.  Mr. Rhodes’s term of supervised release 

extends until 2020, affording plenty of time for this 

Court’s review.1  In opposition, the government 

                                            
1 The government raises this Court’s denial of 

certiorari in Burkey v. Marberry as if it supported 

denying certiorari here, but it does not.  130 S. Ct. 

458 (2009) (No. 08-1428); Opp. 8-9.  If anything, it 

does the opposite.  In opposing certiorari in Burkey, 

the government raised a vehicle issue that was not 

present here, namely the brevity of the remaining 

supervised-release term.  Opp. 19; see Pet. 27.  

Equally important, in the three years since this Court 
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neither disputes that Mr. Rhodes’s petition squarely 

presents the justiciability issue nor demonstrates any 

vehicle problem that could prevent this Court from 

resolving that issue.  Instead, the government tries to 

predict what the sentencing court may do once the 

habeas court concludes that Mr. Rhodes was over-

incarcerated.  The government dredges up decades-

old history, making claims about Mr. Rhodes’s 

recidivism in the 1980s.  Opp. 12-13. 

Not only is the government’s argument 

incomplete, but it also confuses the question 

presented.  As the government itself notes, the 

purpose of supervised release is not to punish or to 

deter, but to promote rehabilitation and “‘to assist 

individuals in their transition to community life.’”  

Opp. 13 (quoting Johnson, 529 U.S. at 59).  Mr. 

Rhodes has had a spotless and drug-free correctional 

record for more than a decade and a half and will be 

seventy years old when his supervised-release term 

expires.  He does not need to be supervised until he is 

a septuagenarian in order to protect the public.  

Given Johnson’s recognition that a finding of over-

incarceration is an “equitable consideration[] of great 

weight” in a later motion to reduce a supervised-

release term, a favorable habeas ruling would likely 

assist Mr. Rhodes.  529 U.S. at 60.  Armed with a 

favorable habeas ruling, his recent record, and the 

                                                                                           

denied certiorari, the split has grown deeper, from 4–

1 to 4–3, and existing circuits within the split have 

reiterated and entrenched their positions.  Pet. 16-17, 

21-23. 
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equities, Mr. Rhodes would likely succeed in 

shortening his term of supervised release. 

More importantly, this petition challenges a 

decision that announced a categorical rule of 

mootness.  The government errs in claiming that the 

“mootness inquiry” is “fact-specific,” offering no 

citation for a claim at odds with the cases in the 

circuit split.  Opp. 21.  Under the view of the Tenth 

Circuit, as well as the Third and D.C. Circuits, a 

habeas petition challenging over-incarceration 

automatically becomes moot upon the petitioner’s 

release, regardless of the petitioner’s specific facts.  

See Pet. App. 6a-8a.  Indeed, none of the circuits in 

the split considers the likelihood that a particular 

petitioner will ultimately have his supervised-release 

term reduced.  See Pet. 12-17.  (The only partial 

exception, the Second Circuit in Blackburn, considers 

case-specific facts only where the district court 

specifically opined on a particular defendant’s need 

for supervised release.  See 461 F.3d at 262 n.2; 

Mukhtaar, 355 F. App’x at 542.  That is not the case 

here.)  The decision below offered no alternative 

holdings, and neither the district court nor the Tenth 

Circuit made findings or rulings on the arguments 

now advanced by the government.  This petition 

squarely and cleanly presents the pure question of 

law that has divided the circuits, subjecting different 

petitioners to different rules based on the 

government’s decision about where to incarcerate 

them or transfer them for supervised release.  Cf. 

NACDL Amicus Br. 2-3, 13. 
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III. THE TENTH CIRCUIT ERRED 

1.  The government contends that Mr. Rhodes’s 

petition must be moot because it is “‘entirely 

speculative’” whether a favorable habeas judgment 

would prove dispositive in a later § 3583 motion to 

reduce his term of supervised release.  Opp. 14 

(quoting Pet. App. 8a).  That claim is belied by 

Johnson itself, which determined that sentencing 

courts must give “great weight” to findings of over-

incarceration.  529 U.S. at 60.  The government 

misreads Johnson by treating “great weight” as 

meaning “no weight,” and seeks to gut it by 

converting its presumption into mere speculation.  

Opp. 20. 

2.  The government further errs in relying heavily 

on Spencer v. Kemna, which is inapposite.  That case 

concerned whether a petitioner could continue to 

challenge his parole revocation even after he had 

been released from prison and his prison sentence 

had expired.  523 U.S. at 6-8.  Because he was no 

longer serving any correctional sentence, Spencer 

bore the burden of proving that he suffered a 

continuing collateral consequence of being denied a 

parole revocation.  Id. at 14; see also Opp. 15, 19.  

That burden-of-proof holding is limited to disputes 

over whether a petitioner still suffers collateral 

consequences.  Here, as the decision below 

acknowledged and the government does not dispute, 

supervised release is unquestionably a cognizable 

injury for Article III purposes.  Pet. App. 3a-4a.  The 

issue here is quite different: whether the 

acknowledged injury of supervised release remains 
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redressable by a favorable habeas decision.  Id. at 4a.  

Thus, the government errs in critiquing some cases in 

the split for not having considered Spencer.  Opp. 18 

n.6, 19. 

The government offers a strange conception of 

mootness.  It does not deny that the controversy over 

whether Mr. Rhodes was over-incarcerated remains 

alive.  Instead, it claims only that the controversy 

must be renewed in a different venue via a different 

proceeding.  But so long as the case was originally 

justiciable and “a court can fashion some form of 

meaningful relief,” changed circumstances do not 

render a controversy moot.  Church of Scientology v. 

United States, 506 U.S. 9, 12 (1992) (emphasis in 

original); cf. Opp. 9.  Here, Mr. Rhodes continues to 

suffer the injury of excessive custody: unlawfully 

prolonged incarceration followed by a full term of 

supervised release.  A habeas finding of over-

incarceration would amount to “meaningful relief” 

because it would carry “great weight” in a § 3583 

motion.  Johnson, 529 U.S. at 56, 60.  The 

government cannot establish that all such cases are 

categorically moot. 

3.  As the petition noted, a habeas court’s 

adjudication of over-incarceration resembles a 

declaratory-judgment or quiet-title action, which 

resolves predicate legal issues without awarding 

ultimate relief.  Pet. 25-26.  It issues far more than a 

“‘useful precedent.’”  Opp. 15 (quoting United States 

v. Juvenile Male, 131 S. Ct. 2860, 2864 (2011)).  Its 

judgment will have preclusive effect in the later 

§ 3583 proceedings, collaterally estopping 
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relitigation.  The judgment lays bricks in the wall of 

proof and need not complete building the entire wall, 

just as a piece of evidence need only be a brick and 

not the entire wall.  Other issues may remain 

outstanding, just as defenses such as laches, unclean 

hands, statutes of limitations, or adverse possession 

may limit later enforcement of declaratory judgments 

or judgments quieting title against a particular claim.  

Likewise, a declaration of paternity or non-paternity 

may carry great weight in a later action for child 

custody, even though it does not resolve the many 

other equitable considerations. 

The cases the government cites against the 

declaratory-judgment authorities (Opp. 14-16) are all 

inapposite.  Preiser v. Newkirk involved a challenge 

to prison transfers that was mooted by the inmate’s 

return to the desired facility and desired city, with no 

prospect of his suffering another transfer.  422 U.S. 

395, 397-403 (1975).  Juvenile Male involved a 

petitioner who failed to prove that he still suffered 

collateral consequences from the challenged sentence, 

which had since expired.  131 S. Ct. at 2864.  

Calderon v. Ashmus was unripe because the 

defendant preemptively sought declaratory relief on 

“the validity of a defense the State may, or may not, 

raise in a habeas proceeding.”  523 U.S. 740, 747-49 

(1998); see also MedImmune, Inc. v. Genentech, Inc., 

549 U.S. 118, 127 n.7 (2007) (interpreting Ashmus as 

forbidding “piecemeal adjudication of defenses” 

(emphasis added)).  Ashmus worried about letting 

plaintiffs gain a “litigation advantage” by 

circumventing habeas’s strict procedural 



 

 

 

 

 

 

- 11 - 

 

 

requirements, especially exhaustion of state 

remedies.  523 U.S. 747. 

Here, by contrast, Mr. Rhodes’s habeas action was 

indisputably ripe and justiciable when filed.  He 

seeks to establish his claim of over-incarceration 

rather than any anticipatory defense.  And he is 

complying with, rather than circumventing, habeas 

corpus’s exhaustion and other requirements. 

4.  Indeed, habeas’s exhaustion requirement 

strongly favors allowing, if not requiring, petitioners 

to litigate over-incarceration claims as early as 

possible, on habeas rather than on § 3583.  

Exhaustion serves to ensure prompt resolution of 

issues, while witnesses are still available and their 

memories remain fresh.  The federal habeas corpus 

statutes, rules, and case law prescribe procedures for 

evidentiary hearings and the weight attached to their 

findings of fact and conclusions of law.  See, e.g., 28 

U.S.C. §§ 2243, 2246-48. 

Section 2255 is specifically designed to handle 

collateral attacks on prison sentences.  It grants a 

qualified right to a hearing, but at the same time 

guards against stale claims through a one-year 

statute of limitations.  See 28 U.S.C. § 2255(b), (f).  

Section 2241 likewise handles challenges to the 

computation and execution of sentences through 

similar judicially created rules of habeas procedure. 

Habeas doctrine thus requires petitioners to raise 

sentence claims promptly and seeks to resolve the 

facts at the earliest opportunity.  Habeas is 

Congress’s scheme for authorizing collateral attacks 

on sentences.   
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The government’s position would turn Congress’s 

scheme on its head.  Petitioners could timely file 

justiciable habeas petitions and litigate them all the 

way to judgment.  But if at any point the Bureau of 

Prisons placed an inmate on supervised release, the 

entire proceeding would be vacated as moot and the 

parties would have to start all over under § 3583.  “To 

abandon the case at an advanced stage may prove 

more wasteful than frugal.”  Friends of the Earth, Inc. 

v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 

191-92 (2000).  It would let the government drag its 

feet and give the Bureau of Prisons the power to moot 

challenges to its practices.  See NACDL Amicus Br. 9.  

It would encourage petitioners to procrastinate, 

creating an anti-exhaustion rule that is the inverse of 

the usual habeas exhaustion requirement.  It also 

would burden pro se litigants.  Mr. Rhodes, for 

example, was sent by the Bureau of Prisons from 

Wyoming to Arizona to New Mexico.  He properly 

sought to resolve the over-incarceration issue in 

Arizona and then New Mexico, where he was last 

incarcerated and now lives.  A prompt ruling, if 

adverse, would obviate a later § 3583 motion.  But the 

government would require him to begin the whole 

process over again a third time in Wyoming, rather 

than first clarifying the key factual predicate to the 

§ 3583 motion.  That cannot be the law. 
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CONCLUSION 

For the foregoing reasons, and those stated in the 

petition, this Court should grant the petition. 
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